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PREFACE, 


THE  Production,  at  this  dsty,  of  a  new 
^ementary  work  on  the  Law  of  Real  Property, 
4nay  be  thought  to  require  some  apology.  And 
this,  if  it  were  the  Author's  design  or  wish  to 
supersede  any  of  the  Books  now  in  use,  it  would 
not  be  easy  for  him  to  make :  but  in  aspiring 
lo  add  one  to  the  number,  be  has  only  to  show 
diat  a  vacant  space  was  left  for  his  exertions. 
And  that  such  a  space  existed,  he  conceives 
every  person  must  be  sensible,  who  happens  to 
have  passed  at  once  from  the  perusal  of  Black- 
stone's  Commentaries  to  the  business  of  a  Con- 
veyancer s  Office,  and  to  the  necessity,  of  seeking 
for  practical  information,  not  indeed  in  the  Year 
Books,  or  immediately  in  any  Book  of  Reports, 
or  in  any  thing  that  bears  the  character  of  Black 
Letter,  (except  perhaps  Coke  upon  Littleton,  or 
the  Touchstone;)  but  in  some  ample  Digest  or 
Treatise  of  modem  date;  which,  however  ex- 
cellent in  itself,  must  encumber  his  unpractised 
search  by  that  very  copiousness  and  minute 
accuracy  to  which  it  owes  much  of  its  value. 
It  has  therefore  been  the  Author's  endeavour  to 
adapt  his  work,  (though  intended  to  be  as  com- 
plete as  possible  in  itself,)  principally  to  such 
readers  as,  being  already  acquainted  with  Black- 
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stone/  were  desiraus  of  further  progress,  and  of 
an  introduction  to  more  scientific  or  technical 
preceptors.  In  punning  this  plan  he  has  had 
to  attend  to  four,  {jfirainouiiLt  objects,  namely, 
selection,  method,  condensation,  and  perspicuity. 
In  th^  first  of  these  he  has  always  chiefly  re- 
garded utility;  in  the  second,  pi^ogressive  illus- 
tration;  and  has  done  his  utmost  to  reconcile 
tile  third  and  fourth ;  while,  in  order  to  promote 
(hem  all,  or  at  least  the  three  last,  he  has  sub- 
divided  the  whole  book  into  numbered  placita^ 
to  which  the  corresponding  numbers  in  the 
mar^n  refer.  The  other  references,  it  is  hoped, 
•vrili  in  general  conduct  the  reader  to  the  best 
sources  of  information,  and,  direcdy  or  indirectly, 
to  satisfactory  authorities;  by  help  of  which  he 
may  exercise  his  own  judgment  on  every  part 
of  the  text. 

To  severied  of  his  friends  the  Author  is  in- 
debted for  criticisms  and  suggestions,  of  which 
he  has  availed  himself.  Had  these  beto  as  nume- 
rous as  he  wished,  they  might  have  enabled  him 
lo  presenthis  work  to  thepublicwith  some  degree 
of  confidence.  At  present  he  can  only  venture 
to  hope  that,  if  it  be  found  in  an^  degree 
useful,  its  inevitable  defects  will  be  pardoiied* 
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INTRODUCTION. 

(i.)THE  subjecte  of  Real,  as  distinguished 
from  Personal,  Property  in  England,  are  com-  ^^*f^'^^*- 
monly  included  under  the  general  denomina- 
tion of  Lands  and  Tenements;  and  they  are 
indeed  all  comprehended  in  the  latter  of  those 
two  words.     (2.)  Land,  in  its  most  confined 
legal  sense,  denotes  arable  ground ;  but  it  is 
also  used  to  signify  the  surface  and  substance  Toiich«t9o. 
of  the  earth  under  all  circumstances,  though 
covered  with  water  or  buildings;    and  every 
thing  which  isr  permanently  fixed  to  the  land 
forms  a  part  of  it,     (3.)  The  word  Tenement  ^-  ^"'  •**t'  •. 
has  also  a  *  confined  sense,  in  which  it  is  ap-  Toipuddie. 

^      4T.  R.  671. 

*  (3.  n.)  It  has  also,  in  popular  acceptation,  a«ense  still 
liiore  confined,  as  signifying  a  habitable  building  with  its 
appurtenances.    This  usage  of  the  word  seenis  tb  have 
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propriated  to  the  subjects  of  feudal  tenure ;  but 
in  general  it  includes  not  only  land,  but 
every  modification  of  right  concerning  it,  to 
which  the  law  has  attributed  a  substantive 
though  invisible  being.  (4.)  These  incorporeal 
Tenements  consist  of  a  right,  not  to  the  posses- 
sion of  the  land  itself,  but  to  some  benefit  to 
arise  out  of  it  An  absolute  right  to  the  land, 
existing  separate  both  from  the  actual  occu- 
pation, and  firom  the  established  succession, 
must,  like  the  claims  of  a  monarch  unjustly 
dethroned,  be  the  result  of  some  act  of  wrong ; 
but  partial  and  subordinate  rights  are  the  crea- 
tures of  contract,  and  these  have  their  specific 
characters  and  appropriate  denominations  in 
Law,  by  means  of  which  they  are  vindicated 
and  transferred.  Suck  are  Rents,  Commons, 
Seignories,  Tithes,  Advowsons,  Local  Offices, 
and  the  like*  (5.)  The  word  Hereditament 
is  still  more  comprehensive;  for  it  is  appli- 
cable, not  only  to  Lands  and  Tenements,  but  to 
some  of  the  subjects  of  personal  property,  and 
to  mere  Rights,  which  imply  a  privation  of 
property. 

(6.)  The  Eaws  by  which  Real  Property  in 
England  is  regulated  are  of  four  kinds,  viz. ; 
the  Common  Law,  Local  Customs,  the  Rules 
and  Usages  of  Courts  of  Equity,  and  the 
Statute  Law.     (7.)  The  Common  Law,  as  it 

been  occasionally  adopted  by  the  Legislature ;  see  R.  y. 
Manchester  and  Sai/ord  Waterxoorks  Company^  1  B.  &  C* 
630 ;  but  it  is  not  strictly  legal. 
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regards  Real  Property,  has  the  old  Feudal 
System  for  its  foundation;  and  *  the  Judges 
of  the  Courts  of  Common  Pleas  and  King's 
Bench  have  been  its  principal  architects.  Re- 
garded in  a  mere  historical  view,  the  whole 
Common  Law  is  aptly  denominated  the  General  Co.  Liu.  1 15.  b. 
Custom  of  the  Realm ;  while  in  respect  of  the 
scientific  principles  which  pervade  it,  it  is 
said  to  be  Reason  itself,  and  the  perfection  of  Co.  Liu.  97.  b. 
Reason*  Many,  however,  of  its  rules  were 
more  reasonable  when  first  established  than 
they  are  now.  It  has  been  the  constant  labour 
of  the  Judges,  through  all  the  changes  of 
society,  to  keep  the  Common  Law  consistent 
with  reason,  and  with  itself.  These  two  objects 
have  not  always  been  found  compatible;  and 
sometimes  one  has  been  sacrificed,  and  some- 
times the  other.  Yet  no  candid  learner  can 
fell  to  appreciate,  either  the  wisdom  of  the  old 
maxims,   or  "  the  variety,   almost  infinite,  of  Co.  Utt.  395.  •. 

I  ' 

*  (7.  n.)  See  an  ezceUent  account  of  the  origin  of  the 
Common  Law  in  Hallam's  Middle  Ages,  2d  voL  p.  465, 
(2d  edit.)  The  expression  above  used  may  seem  to  attribute 
too  much  of  a  direct  legislative  authority  to  the  Judges, 
wfaichy  however  in  fact  exercised  by  them  in  former  times, 
Jms  never  been  formally  asserted.  The  true  idea  oF  the 
Common  Law  seems  to  be  that  of  an  organized  system, 
having  its  principle  of  growth  within  itself,  and  of  which 
these  officers  are  themselves  a  part.  No  new  Law  can 
ever  proceed  from  them ;  but  the  old  is  by  their  means  in 
a  continual  process  of  further  development  Their  busi- 
ness, in  the  most  doubtful  and  unforeseen  cases,  is  still  to 
eonsider  the  Law  as  already  fixed,  to  discover,  and  to 
assert  it« 
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^*  authorities,  ancient,  constant  and  modeno, 
*^  and  withal  their  amiable  and  admirable  cpn- 
**  sent  in  so  many  successions  of  ages." 

(8.)  Local  Customs  are  such  exceptions  to 
the  rules  of  the  Common  Law  as  arise  from 
the  usage  of  particular  places  or  districts^  and 
are  allowed  or  tolerated  by  that  law. 

(9.)  The  Rules  and  Usage  of  Courts  of  Equity 
form  a  system  which  may  be  regarded  as  a 
kind  of  secondary  Common  Law,  applicable 
generally  to  matters  in  which  the  Courts^  of 
Law  have  no  jurisdiction,  but  sometimes  inter* 
fering  wifth  those  Courts,  and  correcting  the 
law  which  they  observe.  This  system  has 
been  framed,  or  promulgated,  almost  entirely 
by  the  Chancellors  of  England,  and  the  greater 
part  of  it  within  the  two  last  centurie^r 

(10.)  The  Statute  Law  is  the  work  of  Par- 
liament This,  as  far  as  its  operation  extends, 
controls  and  supersedes  all  other  laws;  but 
this  operation  itself  is,  in  some  measure,  circum- 
scribed and  directed  by  the  interpretations  of 
the  Courts  of  Law  and  Equity. 

(11.)  There  may  also  be  said  to  be  three 
kinds  of  Property  in  Lands  and  Tenements, 
namely.  Legal  Property,  Customavy  Property, 
and  Equitable  Property. 

(12.)  The  degree  of  Property  which  a  person 
has  in  Lands  or  Tenements  is  called  his  Estate. 
I  shall  therefore  treat  first  of  Legal  Estates, 
according  to  the  following  division : — 

(13.)  All  Estates  are  either  Estates  of  Free- 
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hold  or  Chattels.  Some  Estates  of  Freehold 
are  also  of  Inheritance,  others  not ;  and  Estates 
of  Inheritance  are  either  in  Fee  Simple  or  Fee 
Tail. 

(14-)  An  unqualified  Estate  in  Fee,  or  Fee 
Simple,  is  that  which  gives  its  owner  the  fullest 
power  of  disposing  of  the  Tenement  which  the 
Law  allows,  and  not  being  disposed  of  by  bim^ 
it  descends  to  such  of  his  kindred,  howeyer 
remote,  as  the  law  marks  out  for  his^  heir. 
(15.)  But  such  au  Estate  may  be  qualified  CcKUtt.i.b. 
by  a  Condition  or  Limitation  capable  of  abridg-> 
ing  or  defeating  it ;  and  then  indeed  it  cannot, 
with  strict  propriety,  be  called  a  Fee  Simple. 

(16O  An  Estate  in  Fee  Tail,  (or  in  Tally  or 
an  Estate  TaiQ  confers  less  ample  powers  of 
alienation;  and  in  its  descent  is  confined  to 
the  posterity  of  some  individual,  so  as  to  cease 
upon  failure  of  such  posterity. 

(17.)  An  Estate  of  Freehold  only,  as  dis- 
tinguished from  an  Estate  of  Inheritance,  (for 
in  the  Inheritance  the  Freehold  is  included,)  is 
limited  to  the  duration  of  some  person's  life, 
or  to  some  uncertain  period  included  in  such 
life,  and  not  referred  to  the  mere  will  of  the 
next  person,  in  succession. 

(i8.)  An  Estate  which  is  limited  to  a  certain 
number  of  years,  or  other  determinate  time,  is 
a  Chattel ;  and,  like  other  Chattels  and  Goods, 
or  Personal  Property  in  general,  upon  the 
death  of  the  owner,  instead  of  descending  to 
his  heir,  it  devolves  to  the  Executors  named  in 
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his  Will,  or  in  default  of  duch  nomination,  of 
upon  their  refusal  to  act,  to  the  Administrator 
appointed  by  an  Ecclesiastical  Courts  which 
has  jurisdiction  for  such  purposes. 

Co  Litt.57.b.       (19O  An  Estate  or  Tenancy  for  an  uncertain 

period,  referred  to  the  mere  will  of  the  next 
person  in  succession,  and  never  extending  be* 
yohd  the  life  of  the  Tenant,  may  also  be  con- 
sidered as  a  Chattel,  and  is  called,  according  to 
circumstances,  either  an  Estate  at  Will,  or  an 

3  Eii^,  451.      Estate  at  Sufferance.     It  confers  no  power  of 

alienation. 
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CHAP.   I. 


OF  ESTATES    IN   FEE   SIMFLE. 


Sect,  i . — Of  Alienation  at  Common  Law. 

(20.)  For  some  centuries  before  the  reign  of 
Henry  8,  (when  new  modes  of  conveyance  were 
introduced,)  an  Estate  in  Fee  Simple  in  Land 
miglit  be  transferred  from  one  person  to  another 
by  the  delivery  of  some  symbol  of  possession, 
(as  a  turf,  a  wand,  &c.)  upon  the  Land,  attended  Go.  utt.  48.  a. 
with  apt  words.  This  species  of  conveyance, 
wbicb  is  still  occasionally  in  use,  is  called  a 
Feoffment.  It  now  always  consists  of  two  dis- 
tinct acts,  namely,  the  ceremony  above  men- 
tioned, which  is  called  the  Livery  of  Seisin  j 
and  the  written  explanation  of  it,  signed  by  the 
Feoffor,  (which  is  required  by  stat.  29  Car.  2,  c.3, 
called  the  Statute  of  Frauds.)  This  last  is  com* 
monly  in  the  form  of  a  deed,  (i.  e.  an  instrument 
sCuthenticated  by  the  Feoffer's  sealy  and  solemnly 
delivered  to  the  Feoffee  or  to  another  person 
for  his  benefit,)  and  was  not  unusual  in  former 
times.  (21.)  The  words  necessary  for  effecting  a 
transfer  of  the  Fee  Simple  may  be  reduced  to 
this  short  form  :  '^  I  give  this  land  to  you  and  to  ^i^^  i- 
"  your  heirs."  The  word  heirs  is  so  absolutely 
necessary  for  the  purpose,  that  no  other  expres- 

B  4 


8  QF  ESTATES   IS    FEE   SIMPLE. 

sion  would  serve  ;  thus,  if  it  were,  "  I  give  this 
"  land  to  you,"  6r  '*  to  you  for  ever,"  or  even 
"  to  you  in  fee  simple,"  the  Feoffee  would  take 
only  an  estate  for  his  life. 

(22.)  The  effect  of  the  Feoffment  was  always 
to  confer  some  Estate  of  Freehold,  either  in 
actual  possession,  or  only  kept  out  of  posses- 
sion by  a  Chattel  Interest  preceding  it.  Its 
operation  could  not  be  suspended  or  deferred. 
For  the  law  was  anxious  that  it  should  always 
]be  matter  of  notoriety  who  was  the  present  os- 
tensible owner  of  the  JLand ;  that,  if  the'  right- 
ful claiijaant  were  excluded,  he  might  know 
against  whom  to  bring  his  action,  which  could 
only  be  against  the  Tenant  of  the  Freehold  for 
the  time  being.  (23.)  And  the  better  to  ensure 
Lttt.  950,  S51.  the  same  object,  it  was  also  provided  that,  (un- 
less in  some  few  anomalous  cases  to  which  the 
rule  was  necessarily  inapplicable,)  the  Estate 
given  by  the  Feoffment  s^iould  Qot  afterwards 
(^^•)  be  defeated  without  some  kind  of  solen^nity^ 
Accordingly,  if  the  Feoffment  had  run  thus, 
''  I  give  this  land  tq  you  an^  your  heirs,  01^ 
''  condition  that  you  pay  me  10  /.  nisxt  Mich^iel- 

"  mas,"  or  "  on  condition  that*  if  I  pay  you 

■I  ■■     I  III.        I  . 

*  {fi4f.)  A  Condition  of  this  kind  constitutes  -whtLt  is 
called  a  Mortgage,  by  which  Real  Property  is  pledged  fpr 
securing  the  repayment  of  money.  By  the  strict  rules  of 
the  Common  Law,  all  benefit  of  the  Condition  is  lost  by 
a  failure  to  make  the  payment  by  the  stipulated  day :  but 
Courts  of  Equity  will  compel  the  Feoffee  long  afterwards 
to  submit  to  a  r^^mption^  and  to  re-convey  the  mortgaged 
property. 
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'^  lo/.  next  Michaelmas  the  gift  shall  be  void;'' 
then,  though  upon  breach  of  the  condition  in 
the  first  instance^  and  upon  performance  in  the 
second,  the  Feoffor  *  would  be  entitled  to  re- 
enter upon  the  Lands  and  hold  them  as  if  no 
Feofiment  had  been  made,  yet  without  such 
re-entry  the  Feoffment  would  still  continue  in 
force. 

(28.)  If  the  gift  were  simply  '^  to  you  for  uu.  9i5; 
**  your  life,"  the  Reversion  in  fee  simple  would  i«.  a! ' 
remain  in  the  Feoffor,     But  this  consequence 
would  be  varied,   if  the  gift  were    *^  to  you 
^  for  your  life>  and  after  your  decease  to  A. 
^*  and  his  heirs ;"  or,  "  to  you  for  twenty-one 
"  years,  and,  subject  to  that  estate,  to  A.  and 
^*  his  heirs ;"  or,  "to  you  and  the  heirs  of  your 
"  body,"  (which  would  constitute  an  estate  tail,)       (i6) 
"  and  upon  your  decease,  •  and  failure  of  your 


*  (25.)  Proper  words  for  creating  a  Comlition  are, 
**  on  condition  that,"  ''  provided  always  that/*  **  so  that,** 
pr  ^  but  if  it  happen,  &c.  then  it  shall  be  lawful  for 
*<the  feoffor  to  re-enter/'  Litt.  328,  329,  330,  331, 
(26.)  But  Conditions  must  be  lawful,  and  not  absolutely 
unreasonable.  A  Condition  annexed  to  an  ^tate  in  fee 
prohibiting  all  alienation,  b  void.  Co.  Litt.  233.  a.  But 
it  seems  that  tf^e  estate  may  thus  be  made  inalienable  for 
^  certain  time,  or  to  a  particular  person,  (1  Bac.  Abr. 
647 ;)  or  even,  under  some  circunostanoes,  to  all  the  world 
except  one  person.  Doe  v.  PeartoUy  6  East,  173.  So  1^ 
Condition  not  to  marry  a  Scotchman,  &c.  has  been  allowed. 
Perrin  v.  LyoUy  9  East,  170.  (270  ^o  person  can  tak^ 
advantage  of  the  Condition  but  the  Feoffor  or  his  heirSf 
litt.  347. 
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^*  issue,  to  A.  and  his  heirs."  In  any  of  these 
three  cases,  A.  would  take  an  Estate  in  Fee 
Simple,  giving  him  a  right  to.  the  possession  of 
the  lasid  upon  the  deadi  of  the  Feoffee,  or  the 
expiration  of  twenty-one  years,  or  the  extinction 
of  the  Feofiee  and  his  issue.  But  this  Estate 
is  not  called  a  Reversionj  as  the  land  does  not 
revert  or  return  to  the  Feoffor,  but  a  Remainder, 
being  the  residue  or  remnant  of  the  whole  estate 
conveyed,  after  subtracting  the  Feoffee's  estate ; 
(99.)  which  last,  in  relation  to  the  Remaindery 
as  in  this,  or  to  the  Reversion,  as  in  the  former 
case,  is  called  the  Particular  Estate*. 

(31.)  The  Remainder,  in  the  instances  just 
given,  is  called  a  Vested  Remainder,  because 
the  right  to  the  future  possessicHi  of  the  Land  is 

*  (30.)  The  distinction  between  a  Reversion  and  a  Re* 
mainder  is  not  merely  nominal.  All  Land,  by  the  Feudal 
System,  is  subject  to  some  Lord,  to  whom  services  (whe- 
ther valuable  or  not)  are  due  from  the  owner;  and  no 
alienation  by  him  can  deprive  the  Lord  of  this  inherent 
right,  which  is  called  his  Seignory:  but  if  the  owner 
create  a  Particular  Estate,  and  retain  the  Reversion  in 
himself,  he  becomes  himself  also  a  Lord  to  his  own  donee } 
for  the  donee  is  said  to  hold  the  land  of  him ;  and  this 
secondary  sort  of  Seignory  is  inseparable  from  the  Rever- 
sion. On  the  other  hand,  if  the  owner  make  an  alienation 
at  once  of  the  whole  fee  simple,  he  divests  himself  entirely 
of  every  feudal  relation ;  and  the  feolFee,  though  he  have 
only  a  Particular  Estate,  holds  immediately  of  4he  Lord, 
and  not  of  him  v to  whom  the  Remainder  is  given.  See 
chap.  6,  sect.  1 .  The  word  Reversion  y  it  may  be  observed, 
is  sometimes  used,  though  less  properly,  to  signify  such 
a  right  of  future  possession  as  does  not  in  the  meanwhile 
amount  to  an  Estate,     See  Plowd,  196.  b. 
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already  Bxed  in  A.  But  there  are  other  Re^ 
mainders,  which  are  called  Contingent,^  Thus, 
if  it  were  expressed  that  A.  should  have  the 
Estate  iSaly  in  case  B.  retamed  from  Rone; 
or  if,  instead  of  A.  himself,  the  Remainder  were 
given  to  his  next  bom  sod,  or  to  any  other 
person  not  yet  ascertained,  this  would  be  a  Com^ 
tmgent  Remainder. 

(32.)   That   these   Contingent    Remainders       (^i^.) 
might  not  too*  much  interfere  with  the  oh^ct 
before  mentioned,  (the  certainty  and  notoriety 
of  present  ovnaen^p),  they  were  subjected  to 
two  rules,  which  may  both  be  resolved  into  this  ; 
"  that  whenever  an  ulterior  Estate  comes  into  Purefny  v.  Ro. 
"  possession  before  the  happening  of  the  con-  iao.'  ^  ^"""  ' 
"  tingent    event,   the    Contingent    Remainder 
"  fails."     (33.)  Hence  it  is  necessary  "  that  a 
"  Contingent  Remainder  of  Freehold  should 
'^  have  a  particular  Estate  likewise  of  Freehold    .. 
**  to  support  it."     For  if  it  have  not,  it  must  be      (29.  i3.> 
supported  by  a  Particular  Estate  which  is  not 
of  Freehold,  i.  e.  by  a  Chattel  Interest;  and  then^ 
while  the  contingency  is  in  suspense,  there  must 
be  an  ulterior  Estate  of  Freehold  vested  in  some 
person,  as  otherwise  there  would  be  no  vested 
Freehold  at  all,  which  the  Law  will  not  allow. 
But  to  many  purposes,  and  particularly  to  this,        ('2'/.> 
a  vested  Estate  of  Freehold  expectant  only  on 
the  determination  of  a  Chattel  Interest,  is  con- 
sidered as  an  Estate  in  possession ;  so  that  here 
the  ulterior  Estate  is  in  possession  from  the 
beginning.     Thus  if  Lands  be  given  to  A.  for 


it 
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twenty-one  years,  with  Remainder  to  a  person 
unborn  for  life,  and  a  further  Remainder  to  C. 
in  fee ;  here  C.  may  be  considered  as  in  posses- 
sion from  the  first,  and  therefore  the  prior  Con- 
tingent Remainder  is  void :  and  in  like  manner^ 
if  the  Remainder  to  the  person  unborn  had  been 
in  fee,  though  no  ulterior  Remainder  could  then 

Carter  »•  Barn-  havc  bccu  givcu  to  C,  yct,  that  the  Freehold 

Wmfl.  505. '      may  always  be  vested  in  somebody,  a  Reversion 

would  have  continued  in  the  Feoffor ;  and  this 
we  may  call  the  ulterior  Estate  which  is  already 
in  possession,  and  so  causes  the  Contingent 
Remainder  to  fail.  (34.)  Hence  also  it  is  neces- 
sary ^^  that  every  Contingent  Remainder  should' 
become  vested  during  the  continuance  of  the 
Particular  Estate,  or  immediately  upon  its 
**  determination  ;'*  for  if  not,  the  ulterior  Estate 
then  comes  into  possession. 

Co.uu.i8o.a.       (35O  If  the  Feoffment  first  mentioned  were 

made  to  two  or  more  persons,  and  their  heirs, 
the  Feoffees  would  be  Joints  Tenants  in  Fee  Sim- 
ple ;  (^36.)  that  is,  they  would  hold  the  estate 
as  companions,   in  a  sort  of  partnership,   of 

Co.  utt.  i»5.  a.  which  the  law  is,  that  the  survivors  succeed, 

and  the  last  survivor  takes  the  whole,  as  if  it 
had  originally  been  given  to  him  only,  and  his 
heirs ;  unless  any  of  his  companions  may  have 
conveyed  away  *  his  own  share  in  his  lifetime, 

*  (36.  It.)  Each  Joint-tenant  is  said  to  be  seised  of  die 
whole ;  but  he  cannot  alien  or  forfeit  more  than  his  own 
share :  and  if  all  join  in  a  Conveyance,  each  give«  but  his 
own  part    Litt.  a88 ;  Co.  Litt,  186,  a. 
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wtiich  each  is  at  liberty  to  do.     (37.)  But  in  L«itr«9t.«94. 

this  last  case  *,  the  person  to  whom  that  share 

was  so  conveyed  will  hold  it  as  a  Tenant  in 

Cammanj  with  the  remaining  original  Feoffee  or 

Feoffees ;  (38.)  that  is,  he  will  have  the  same 

right  to  occupy  the  land  as  the  rest,  (who,  if 

more   than   one,    will   still    be    Joint-tenants 

among  themselves,  though  Tenants  in  Common 

relatively  to  him,)  and  he  will  be  entitled  to 

the  same  share  in  its  produce  as  the  person  was 

who  conveyed  to  him ;  but  upon  his  own  death 

his  share  will  descend  to  his  heirs,  and  he  will 

himself  derive  no  benefit  from  the  death  of  any 

of  the  original  Feoffees.     Such  a  conveyance^ 

therefore,  is  called  a  Severance  of  the  Jointure ; 

and  the  Tenant  in  Common  is  not  said,  like 

the  Joint-tenant,  to  be  seised  of,  or  to  have  a  co.  utu  is^.i 

title  to^  the  whole  land,  though  the  whole  is  in 

his  occupation. 

(39.)  From  what  has  been  said  it  may  be  in- 
ferredy  that  a  Reversion,  or  Remainder,  though 
it  may  be  created  by  Feoffment,  cannot  after- 
wards be  transferred  by  the  same  mode  of 
conveyance ;  for  no  one  can  have  a  Reversion, 
or  Remainder,  without  a  Particular  Estate  being 

*  {37"  »•)  And  so  if  the  original  Feoffment  had  con- 
tained the  words  ''  to  hold  as  tenants  in  common^  and  not 
*  as  joint-tenants,"  or  "  the  one  moiety  to  the  one,  and 
f'  the  other  moiety  to  the  other,'*  the  Feoffeecr  would  have 
been  Tenants  in  Common  instead  of  Joint-tenants.  And 
j£  the  Feoffor  had  conveyed  bat  a  moiety,  or  other  undi- 
Tided  share,  of  his  land,  he  would  have  become  Tenant  in 
Common  with  his  Feoffee.    Litt.  398^  399. 
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vested  in  some  other  person.  The  Particular 
Estate  is  accompanied  with  the  present  right 
of  possession ;  and  therefore  the  Reversioner, 
or  Remainderman,  cannot  in  general  lawfully 
make  a  Feoffment,  which  implies  delivery  of 
Litt.  615 ;  Co.  the  possession  to  another.  The  old  law  there* 
532.  a.  fore  provided  that  such  estates  should  be  trans- 

ferred by  Deed  of*  Grant,  a  mode  of  conveyance 
which  is  also  generally  applicable  to  Incorporeal 
Tenements.  (41.)  An  additional  ceremony  was 
indeed  required  for  the  transfer  of  Remain- 
ders and  Reversions,  and  in  scHne  other  cases ; 

*  (40.)  Hence  a  distinction,  of  much  practical  import- 
ance, between  things  lying  in  Livery^  and  things  fying  in 
Grant  i  the  fonner  class  comprehends  land  in  possession, 
and  also  certain  legal  aggregates,  of  which  land  in  pos- 
session forms  the  principal  part,  such  as  a  Manor,  con- 
sisting of  Land  and  Sdgnories,  or  a  Rectory,  consisting 
of  Land  and  Tithes ;  and  of  these  it  seems  that  the  incor- 
pored  part,  though  separately  grantable  by  deed,  wiU  not 
be  severed  from  the  corporeal  intbout  an  apparent  inten- 
tion; and  therefore  a  Feoffinent  of  the  whole,  if  not 
completed  by  Livery  of  Seisin,  will  not  have  a  partial 
operation  as  a  Grant  Mo.  496.  To  the  latter  class,  of 
things  lying  in  Grant,  belong  all  die  subjects  of  real 
property  which  are  aliendble,  except  land  in  possession. 
(4S.)  The  reversion  expectant  upon  a  lease  for  years  lies 
in  Grant,  but  it  lies  also  in  Liveiy ;  for  a  Feofiment  may  be 
made  of  it  with  the  consent  of  the  Tenant,  (Co.  Litt  48.  b. 
52.  a. ;)  and  as  this  consent  was  equally  necessary,  by  the 
old  law,  to  the  validity  of  a  Grant,  it  is  difficult  to  say 
which  was  the  more  appropriate  mode  of  conveyance. 
Such  a  Beversion  however  appears  in  general  to  possess 
the  properties  of  a  thing  lying  in  Livery  rather  than  in 
Grant    Co.  Litt.  332.  b. 
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namdy^  an  expression  of  assent  by  the  Tenant 

of  the  land,  which  was  called  his  Attornment : 

but  this  has  been  rendered  unnecessary  by  the 

staL  4  Ann.  c  16.  s.  9«     (43,)  Nothing  more  ^''E-^^J 

seems  requisite,  m  point  01  verbal  accuracy,  to 

the  validity  of  such  a  Grant,   than  that  the 

Deed    clearly    express   the   intention   of  the 

Grantor  to  convey ;  though  the  word  Grant  is 

ctttainly  the  most  regular  indication  of  such 

intention. 

(44.)  Another  mode  of  conveying  Reversions 
and  vested  Remainders  was  by  Deed  of  Re- 
lease; but  this  could  only  be  made  to  die 
Tenant  or  owner  of  the  Particular  Estate. 
(45O  For  a  Release  is  always  the  relinquish- 
ment of  some  right  or  benefit  to  a  person  who 
has  already  some  interest  in  the  Tenement,  and 
such  interest  as  qualifies  him  for  receiving  or 
availing  himself  of  the  right  or  benefit  so 
relinquished.  (46.)  Where  nothing  but  a  mere  Co.  litt.  267. b. 
right,  or  peiiiaps  a  *  Contingent  Estate,  is  relin-  10 c^. 48.51; 
quished,  ^e  Release  may  be  made  to  any  per-  *  ^•"-'«- 

*  (47.)  He  who  veleases  must  have  **  a  rights  or  a  fouD- 
^  dation  or  origiaal  inception  of  a  rig^ ;"  and  therefore 
an  eldest  son  or  heir  apparent  cannot,  in  the  lifetime  of  his 
lathery  deprive  himself,  by  Release,  of  his  possibility  of 
future  right  to  his  father's  Fee.  (48.)  Also,  '<  where  there 
^  is  uncertainty  in  the  person  no  release  can  be  made  ;** 
and  therefore  ibe  same  person  cannot  release  a  cmidngent 
remainder  given  to  *^  the  heirs''  of  his  father ;  for  it  is  yet 
micertain  whether  he  will  be  heir.  Nor  can  a  contingent 
remainder  **  to  the  survivor  of  A,  and  BJ'  be  released  by 
either  of  them  in  the  Hfetime  of  the  other.    10  Co.  51. 
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son  who  has  a  vested  Estate  in  the  Tenement^ 
whether  in  possession,  reversion  or  remainder^ 
with  this  qualification  only,  that  the  right  to 
an  Estate  of  Freehold  can  only  be  released  to  a 
person  whose  estate  is  of  that  degree.  (49.)  And 

litt  461 47t.    such  a  Release,  (unless  indeed  it  be  made  to 

one  of  several  joint-tenants,  having  no  pretence 
of  title  but  their  own  act  of  violence,)  will 
operate  for  the  benefit  of  all  persons  who  are 
entitled  to  the  Tenement  by  the  same  means  as 
the  Releasee.  (50.)  But  where  a  vested  Estate 
is  relinquished,  it  must  be  either  by  one  com^- 
panion  in  estate  to  another,  for  which  purpose 
they  must  be  more  closely  connected  thaii 
tenants  in  common ;  (51.)  or  by  a  person  hav- 
ing a  Remainder  or  Reversion,  to  a  person 
having  an  antecedent  Estate  created  by  the 
same  conveyance  as  that  Remainder  or  Rever- 
sion. (52.)  In  this  last  ease  it  is  not  necessary 
that  the  person  to  whdm  the  Release  is  made 
should  be  in  the  actual  possession  of  the  Tene- 
ment, nor  that  he  should  have  the  estate  imme* 

Co.  litt.  275.  a.  diately  antecedent  to  that  of  the  Releasor.  Thus^ 

if  Land  be  given  by  C  (tenant  in  fee  simple,) 
to  ii.  for  twenty-one  years,  with  remainder  td 
B.  tot  his  life ;  C.  may  afterwards  by  Release 
transfer  his  Reversion  either  to  A.  or  jB.  In 
the  former  case  it  would  still  oontinne  a  Re^ 
version  expectant  upon  the  death  of  jB.  ;  in  the 
latter,  the  Remainder  of  B.  would  merge  in 
the  Reversion,  which  would  then  be  immedi- 
ately expectant  on  the  determination  ef  ASs 
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£state  foF  years.  (53.)  But  if  C  had  origi- 
nally given  the  land  to  B.  for  his  life,  and  B' 
had  afterwards  made  a  lease  to  A.  for  twenty- 
one  years,  then  the  Release  of  C.  to  A.  would 
have  been  void  for  what  is  called  Privity  of 
Estate  between  the  parties,  which  exists  only 
where  both  Estates  were  acquired  by  the  same 
act,  or  the  one  was  derived  out  of  the  other. 
(54«)  It  would  seem,  however,  that  in  this  case 
the  Deed,  though  purporting  to  be  a  Release, 
might  be  supported  as  a  Grant;  and  if  so,  it  (43.) 
appears  nugatory  to  say  that  it  is  void  as  a 
Release,  unless  there  be  some  difference  of 
operation  between  a  Release  and  a  Grant. 
The  distinction  commonly  made  is,  that  a  Grant 
•conveys  die  Reversion  or  Remainder;  but  a 
Rdease  enlarges  the  particular  Estate.  It  is 
clear,  however,  that  in  the  case  stated  above, 
where  the  Estate  of  a  third  person  is  interposed 
between  the*  Estates  of  the  Releasor  and  Re- 
leasee^ .  no  enlargement  can  take  place ;  and  in  2  sand.  Ui.  64. 
other,  cases  the  practical  effects  of  such  enlarge- 
ment -  are  not  much  attended  to,  or  generally 
acknowledged.  So  that  upon  the  whole,  per* 
haps,  there  would  be  no  more  than  a  verbal  in- 
accuracy in  saying  that  a  Release  of  the  kind 
last  desccibi^d  is. a: species  of  Grant*. 


I.     ,  III    i|-.«      .1-11      1^ I       .1  If*     .1    I    .^      r;. 
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*'  (fiB*)  It  may  be  -observed  however  that  where  a  pwR- 
aon  -  has  an  estate  which  is  removed  from  actuid  possesdoa 
only  by  the  occapadon  of  another  whom  he  has  made 
Tenant  at  Will,-  and.  whom  he  may  therefore  remove 
when  he  pleases,  he  may  make  an  effectual  release  of  his 

C 
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Co.  iitt.9.b.        (57.)  A  Release  from  one  Joint-Tenant  in 

fee  to  another  passes  the  whole  estate  witkoat 
the  word  "  heirs."  But  in  all  Grants,  properly 
so  called,  and  in  those  Releases  of  Reversions 

Liu.  468.         and  Remainders  which  resemble  them,  this  word 

is  as  needful  as  in. a  Feoffment 

(58.)  Besides  the  above  enumerated  modes 
of  conveying  the  Freehold  Interest  and  Inherit- 
ance, the  law  has  always  given  the  proprietor 
the  power  of  demising  or  leasing  his  Tenement 

Co.  lite.  85. 8 ;  for  any  term  or  number  of  years.     (59O  This, 

if  the  Tenement  were  incorporeal,  or  held  in 
reversion  or  remainder,  could  only  be  done  by 
deed ;  but  with  respect  to  Land  in  possession, 
neither  a  Deed  nor  Livery  of  Seisin  was  neces- 

Litt.  3S4.         sary.     (60.)  Seisin  indeed  signifies  the  posses* 

sion  of  the  Freehold;  and  therefore  where  no 
Freehold  was  conveyed,   no  Seisin  could  in 

Co.  Lilt.  46.  b.    effect  be  delivered,     (61.)  But  the  lease  had 

not  its  complete  operation  until  the  lessee  had 
entered  upon  the  Land  in  pursuance  of  it.  Be- 
fore his  entry,  the  land  was  indeed  charged 
with  the  lease,  and  the  lessee  had  such  an  in* 
terest  {Interesse  Termini)  as  he  might  transfer 

Co.  Lin.  t7o.  a.  to  another  person ;  but  until  entry,  this  interest 

estate  to  such  tenaot  (Litt.  460),  though  he  cannot  grant 
'the  estate  as  a  Reversion  to  a  tlnra  person.  ^  Sand.  Us* 
34.  n.  (56.)  If  the  oceupier  be  Tenant  a|  Sufeance, 
f .  e.  if  after  the  expiration  of  a  lawful  estate  he  coatittiie 
in  possession  without  any  new  contract,  no  Release  can 
:be  made  to  him,  for  want  of  Pri^ty  of  Estate.  Co.  litt. 
^70.  b. 
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did  not  amount  to  an  Estate,  nor,  consequently, 
was  the  lessor's  estate  converted  into  a  Rever- 
sion. 

(62.)  It  appiMirs  that  a  Lease  for  two  or  three  *  Sond.  u«.  61. 
years  was  sometimes  made,  and  perfected  by 
entry  of  the  lessee,  for  the  single  purpose  of  his 
afterwards  receiving  a  Release  of  the  reversion. 
Thus  arose  a  sort  of  compound  conveyance, 
called  a  Lease  and  Release,  which,  if  the  Grantor 
were  seised  in  fee  simple,  had  the  same  effect 
as  a  Feoffinent. 

(63.)  An  Exchange  of  Lands  jnight  always  be  Co.  litt  50, 51. 
made  without  Livery  of  Seisin.  But  here  it  is 
necessary,  1st,  that  the  estates  exchanged  be 
equal,  t.  e,  both  Fees  Simple,  both  Fees  Tail,  or 
both  Estates  for  Life;  2d,  that  the  word 
Exchange  be  used,  in  which  the  whole  force  of 
the  *  Assurance  is  contained ;  3d»  that  each 


*  (64.)  To  such  Exchanges  the  Law  has  annexed  the 
incidents  of  an  implied  Warranty y  and  an  implied  Condi- 
tion :  a  Warranty,  by  which  if  an  action  be  brought  (by  (12.) 
a  third  person)  against  either  party  to  the  Exchange,  or 
his  heir,  for  the  land  received  by  that  party  in  Exchange, 
he  is  enabled  to  voudif  or  call  upon  the  present  iDwner  of 
the  land  given  in  Exchange,  to  defend  his  right  for  him, 
and,  if  he  shall  be  evicted,  to  restore  that  land  in  lieu  of 
what  he  has  lost ;  and  a  Condition,  by  virtue  of  whidi 
either  party  to  the  Exchange,  or  his  heir,  if  lawftdly  de« 
privcdby  a  third  person,  (though  without  action,)  of  the 
Umd  receired  by  that  party  in  Exchange,  may  enter  upon 
and  resume  the  land  given  in  Exchange,  and  enjoy  it  as  (15.) 
if  ne  Exchange  had  been  made.  Bustard's  Case,  4  Co.  1 2 1  • 
(05.)  But  a  mutual  Conveyance  of  Lands,  not  haying  all 

C  2 
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party  make  an  entry  on  his  new  property  ;  for, 

if  either  die  before  entry,  the  exchange  is  void* 

(66.)  But  all  these  Assurances  yielded  in 

solemnity  and  strength  of  evidence  to  Fines  and 

Recoveries^  in  which  the  transfer  of  property 

was  effected  by  the  intervention,  procured  by 

the  parties,  of  the  Court  of  Common  Pleas. 

See  Harg.        And  accordingly  by  Fine  or  Recovery  a  Feme 

u.i.  Covert^  (or   married   woman,)  may,  with  the 

concurrence  of  her  husband,  or,  as  the  law 
calls  him,  her  Baron,  convey  her  estate  or  re- 
linquish her  right;  which  she  cannot  do  by 
Deed,  from  the  supposed  want  of  that  free  will, 
which  the  Court,  on  these  occasions,  by  examin- 
ing her  separately,  may  ascertain  to  exist. 

(67.)  The  substance  of  a  Fine  is  an  agree- 
ment between  the  parties,  enrolled  amongst  the 
Records  of  the  Court,  as  the  termination  of  a 
Cm.  Tu  65.       fictitious  suit  commenced  for  the  purpose.     This 

agreement  is  in  form,  either  of  an  acknowledg- 
ment of  a  prior  right  (and  that  either  with  or 
without  the  suggestion  of  a  former  gift),  or  it  is 
in  the  form  of  a  present  grant.  (68.)  Hence 
the  distinction  between,  1st,  Fines  "  Sur  conu- 
"  sance  de  droit  come  ceo  qu'  il  ad  de  son  don  f ' 
2d,  Fines  "  Sur  conusance  de  droit  tantum;** 
and  3d,  Fines  "  Sur  Concessit"  The  first  of 
these  is  peculiaxly  adapted  to  the  transfer  of  a 
fee  simple  in  possession ;  the  second  to  that  of 


(63.)  '^e  requisites  of  an  Exchange,  is  not,  wi&otit  express 
stipulation,  attended  by  these  consequences.  Co.  Litt. 
304.  a. 
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a  remainder  or  reversion  ;  and  the  third  to  the 
creation  of  smaller  estates^  as  for  life,  or  years, 
though  it  may  also  be  used  to  convey  the  fee 
simple.  (69.)  But  the  first  is  the  most  usual  of 
all,  and  is  often  applied  to.  remainders  and 
reversioDSy  as  well  as  estates  in  possession. 
The  '^  don/'  or  gift,  which  it  supposes,  is 
understood  to  be  (where  the  subject  of  transfer 
is  land  in  possession),  a  Feof&nent  in  fee  simpk, 
made  at  some  former  time  by  the  Conusor  (as 
he  is  called)  to  the  Conusee,  of  which  the  Fine 
is  to  be  conclusive  evidence.  No  date,  however, 
being  assigned  for^^this  Feoffment,  it  can  only 
be  considered  as  operating  from  the  recorded 
date  of  the  Fine ;  and  the  Fine  itself  is  there- 
fore said  to  be  a  Feoffment  of  Record.  (70.)  But 
it  does  not  follow  that  such  a  Fine  has  always 
the  same  effect  as  an  actual  Feoffment  would 
have ;  for  the  Livery  of  Seisin,  when  made  in  (20. 42-) 
due  form,  is  a  virtual  delivery  of  the  land  itself; 
and  therefore  (unless  vitiated  by  fraud,  or  inva- 
lidated by  the  presence,  in  person,  or  by  his 
family  or  servants^  of  the  party  entitled  to  the 
immediate  possession,  who  nevertheless,  if  he 
have  only  a  chattel  interest,  may  by  his  consent  (^0 
make  it  effectual,)  this  Livery  always  operates 
to  pass  an  estate,  either  by  right  or  by  wrong  ^^  ^^'  ^^9, 
or  both.  1st,  By  right,  as  if  the  Feoffor  be  law-  Buti.  Co.'jLitt. 
fully  seised  of  the  land  for  the  estate  which  he  ^'^' "'  *' 
conveys ;  (71.)  2d,  By  wrong,  if  he  have  only 
a  Chattel  Interest,  or  if  he  turn  out  the  pro- 
praetor, or  find  the  possession  vacant,  having 

c  3 
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himself  no  right  to  enter;  or  (72.)  gd^  Partly 
by  right  and  partly  by  wrong ;  if  he  be  seised 
of  a  particular  estate  of  Freehold,  and  convey 
the  whole  fee  simple,  to  the  prejudice  of  him 
who  has  the  reversion  or  remainder,  which  is 
thereby  displaced,  or  divested,  and  converted 
Goodrightv.  into  a  simple  right  (73-)  In  the  first  and 
8£ast>55s.      third  of  these  cases  a  Fine  of  the  first  kind 

would  have  the  same  operation  as  the  Feoff- 
1  saik.  S40.      ment ;  (74.)  but  not  in  the  second.    For  though 

there  may  be,  in  such  a  Fine,  a  fiction  or  suppo- 
sition of  a  Feoffment,  there  can  be  none  of  a 
totally  unlawful   Feoffmeitf;  nor  even  of  an 
entry  into  the  land  by  a  person  out  of  posses- 
sion, for  the  purpose  of  making  a  lawful  one. 
(75.)  And  therefore  if  ^.,  being  tenant  for  life, 
or  in  fee  simple,  should  be  violently  dispossessed 
of  the  land  by  £.,  who,  by  such  manifest  usur- 
Harg.  Co.  Litt  patiou  or  disseisifiy    acquires  the    fee    simple 
'  *  '  *       himself:  though  A.  has  an.  unquestionable  right 
to  re-enter  upon  the  land,  and,  if  he  pleases, 
to  make  a  Feoffment  to  a  third  person,  as  C ;  yet, 
f  Co.  56.  a.      without  such  re-^ntry,  a  Fine  "  sur  conusance 
Ponezf.54.  See  '^  de  droit  come  ceo,"  kc.  from  A.  to  C,  so  far 
so9;Biit    *    from  conveying  the  land  to  C,  would  only 
i*c^:  ***■     strengthen  the  title  of  J8.,  by  extinguishing  ^.'s 

i^S^t.     (76.)  For  the  same  reason,  when  a  Fine 

of  the  first  kind  is  used  for  the  conveyance  of  a 

reversion  or  remainder  expectant  upon  a  parti- 

Co.  Litt  251.  b;  cular  estate  of  freehold,  it  will  not  operate  like  a 

Rowe  V.  Power,  Feoffment,  so  as  to  displace  or  divest  the  ulte- 

rior  estate  (if  any)  in  reversion  or  remainder ; 
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but  will  have  the  same  effect,  ia  that  respect,  as 
a  Fine  of  the  second  or  third  kind,  which  would 
operate  only  as  a  Grant  of  the  Conusor's  interest, 
without  iAvading  or  affecting  the  estate  of  any 
other  person. 

(77.)  Most  Fines  at  this  day  are  transacted 
or  letnedy  as  it  is  called,  according  to  the  pro- 
visions of  the  Stat  4  Hen.  7,  c.  24,  and  their 
effect  will  best  appear  from  the  words  of  that 
EDactment,  which  (omitting  some  few  passages 
which  do  not  now  concern  us)  are  as  follows : 

"  That  after  the  ingrossing  of  every  Fine  to 
"  be  levied  in  the  King's*  Court  afore  his  Jus- 
'^  tices  of  the  Common  Flace^  of  any  Lands» 
^^  Tenements,  or  any  other  Hereditaments,  the 

*  (78.)  The  jurisdiction  of  the  Court  of  Gonunoa  Pleas 
does  not  extend  to  Lands  situated  in  the  Counties  Palatine 
of  Durfaaniy  Lancaster,  and  Chester,  in  V^Tales,  or  in  the 
Isle  of  Ely,  nor  to  those  which  are  held  of  any  Manor 
which  appears  by  the  Domesday  Book  of  William  the 
Conqaeror  to  have  formed  part  of  the  Ancient  Demesnes 
of  the  Grown.  All  these  districts  have  Courts  of  their 
own,  in  which  Fines  may  be  levied  of  such  Lands ;  and 
the  properties  of  a  Pine  levied  in  the  Court  of  Common 
Pleasy  according  to  St.  4  H.  7,  have  been  communicated^ 
by  St.  37  H.  8,  c.ig,  to  those  levied  before  the  Justices 
of  Assixe  at  Lancasterf  by  Su  s  and  3  Edw.  6,  c*  28, 
to  those  levied  before  the  High.  Justice  of  the  County 
Palatine  of  Cheater,  or  his  Deputy;  by  St«  43  Eliz.  c  15, 
(for  lands  within  the  County  of  the  City  of  Chester,)  to 
fines  levied  in  the  Portmo<»t  Court  of  that  City;  by  SU 
5  EL  c.  517,  to  those  levied  before  the  Justices  of  the 
CooBtj  Palatine  of  Durham ;  and  by  St.  34  and  35  H.  8, 
«•  06,  s.  40y  amended  by  St.  5  G.^^  o.  1069  s.  s6,  to  those 
levied  befinre  the  Jostioes  of  Wales. 

,     c  4 
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^^  salxie  Fine  be  openly  and  solemnly 
^^  and  proclaimed  in  the  same  Court  the  same 
'*  Termi  and  in  three  T^ms  then  neict  following^ 
^^  the  same  ingrossing,  in  the  same  Court*,  at 
"  four  several  days  in  every  Term ;  and  in  the 
^^  same  time  that  it  is  so  read  and  proclaimed, 
"  all  Pleas  to  cease*  (79.)  And  the  said  Pn>- 
^^  damations  so  had  and  made,  the  said  Finet 

*  {77*  n.)  By  St  31  £1.  c.  s,  these  ProcTami^oiis  are  to 
be.  made  only  onoe  in  each  term. 

f  (79.  »0  The  effect  of  a  Fine  between  the  Parties 
themselves,  and  their  respective  representatives,  (as 
Grantees  by  conveyance  subsequent  to  the  Fine,  or  Heirs 
claiming  an  estate  in  fee  simple  by  descent,  all  of  whom 
are  iofduded  under  the  denomination  of  privki,)  (sa)  is 
'SO'fltfOBg,  both  by  this  Statute  and  by  the  old  Common 
Law,  that  though  neither  of  the  parties  have  any  estate 
in  the  Tenement  at  the  time,  yet  the  Fine  will  for  ever 
fahid  any  estate  in  it  which  the  Conusor  may  afterwards 
acquire,  and  so  give  the  Conusee  or  his  heirs  a  tide*  to  it. 
Hidps  T.  Htrefordj  ft  B.  &  A.  S4.Q»  But  it  is  ta  be  ob* 
(J5C)  served,  (as  was  hinted  before,)  Aat  if  the  Conusor,  at  the 
time  of  the  Fine,  have  a  right  to,  or  contingent  interest  in, 
ttie  Tenement!,  not  amounting  to  an  actual  vested  estate, 
the  Fine,  if  it  purport  to  convey  the  fee  simple,  will  extin- 
guish this  right  or  contingoit  interest,  (for  it  is  incapable 
of  being  transferred  to  a  stranger ;)  and  this  extinction 
will  be  for  the  advantage  of  any  person  who  has  an  actual 
-estate  in  the  Tenement.  (81.)  Bat  a  fine  ^^  Sur  Concessit/' 
purporting  to  create  a  particular  estate,  as  a  term  of  years, 
instead  of  extinguishing^  would  bind  the  rig^  or  intesest 
for  the  benefit  of  the  Conusee*  fVeaie  v.  Ixmer^  PoUezf. 
(47.)  '54*  (d2.)  The  mere  possibility  of  succeasion  which  an 
heir  apparent  has,  in  the  Ufetinae  of  the  ffieiBon  on  whose 
death  the  estate  may  descend  to  him,  is  not  such  an  interest 
as  can  be  so  extinguuhed-^  fot  the  descett,  if  not  prevoA^ 


OF'£S7AT£S  IN    FEE  SXMFLEl  25 

^^  to  be  a  final  end, /and  c(»iclude  as  well  Privies 
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bj  other  circQinstaxiceSy  will  take  place,  notwitfastanding 
a  Fine  "  sur  conuiance/'  &c.  previously  levied  by  the 
heir ;  and  the  estate,  passing  as  it  were  through  him,  wil^ 
settle  in  tlie  Conusee ;  and  the  same  rule  has  been  thought  (48.) 
applicable  to  a  contingent  Remainder,  when  the  person  in 
whom  it  may  vest  is  not  yet  ascertained..  Vieke  v.  EdtoardSf 
3  P.  Wms.  372.  (83.)  This  forestalling  operation  is  com- 
mon in  some  degree  to  certain  other  instruments,  which 
are  said  in  similar  circuftistances  to  work  by  Conclusion  or 
EstoppcL  Thus  a  FeoflBment  will  also -bind  the  future 
estate,  of  the.Feofibr;  but,  it  seems,  diving  his  own  life 
only,  (Litt.  667;  Co.  Litt.  265;  3  T*  R.  371,)  while  a 
Fme  would  be  equally  binding  on  his  heir.  And  indeed 
such  an  operation  appears  to  be  most  peculiarly  the  attri- 
bute of  a  Fine,  of  which  the  whole  effect  is  originally 
derived  from  the  iconcltmveness  of  the  evidence  which  it 
affords,  and  tiie  very  name  seems  to  be  taken  firom  Hs 
being,  as  the  Statute  expresses  it,  **  a  final  end"  to  all 
questions  concerning  the  property  between  the  parties  and 
their  representatives.  (84.)  It  is  to  be  regretted,  however, 
that  th^  Form  of  this  Assurance  is  so  ill  adapted  to  its 
purpose,  and  so  incapable  of  variation,- that  in;most  cases 
a  secondary  Instrument  is  necessary  for  its  explanation. 
Thus,  if  a  man  have  two  closes  in  one  Vill  or  Township, 
aad  he  wkh  to  levy  a  Fitie  of  one  of  them,  the  description 
IB  the  Fine  will  merely  represent  the  land  as  so  many  acres 
of  Laad|  (meaning  arable  land,)  Meadow,  Plwtiir^  or  Wood 
in  that  Vill ;  but  to  ascertain  which  of  the  closes  is  to 
pass,  if  both  be  of  the  same  quality,  a  Deed  wiU  be  neces- 
sai^.  Cm.  Fi.  153,  154;  a  Ventr.  33.  (86.)  So  if  it  be 
intended  that  ike  estate  should  be  subject  to  a  Condition, 
this  cannot  be  inserted  in  the  Fine,  but  must  be  contained 
b  a  precedent  Deed.  Lord  CrcmwdTz  Cascy  2  Co.  6«). 
So  that  in  fact  the  Assurance  to  which  the  law  attributes 
the  moat  absolutely  conclusive  operation  is  controlled  by 
a  less  solemn  and  authentic  instrument;  a  remarkable 
instance  of  the  inconvenience  of  adhering  too  scrupulously 
to  ancient  forms. 
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*'  as  *  Strangers  to  the  same^  (860  except  Wo- 
*^  men  Covert  (other  than  been  parties  to  the 
*^  said  Fine),  and  every  person  then  being  within 
"  age  of  twenty-one  years,  in  Prison,  or  out  of 
^*  this  Realm,  or  not  of  whole  mind  at  the  time 
^^  of  the  said  Fine  levied,  not  parties  to  such 
"  Fine;  (87.)  and  saving  to  every  person  or 
**  persons,  and  to  their  heirs,  other  than  the 
*^  t  FsLTtics  in  the  said  Fine,  such  Right,  Title, 
^^  Claim  and  Interest,  as  they  have  to  or  in  the 
'*  said  Lands,  Tenements  or  other  iieredita* 
^  ments,  [at]  the  time  of  such  Fine  ingrossed ; 
"  so  that  they  pursue  their  Title,  Claim  or  Inte- 
"  rest  by  way  of  Action,  or  lawful  entry,  within 
^^  five  years  next  after  the  said  Proclamations 
**  had  and  made  :  (89.)  And  also  saving  to  all 
"  J  other  persons   such  Action,  Right,  Title, 

*  (70  n.  3.)  i.  e.  such  persons  as  are  neither  parties  nor 
privies  to  the  Fine. 

t  08.)  From  this  Saying,  and  that  which  follows,  not 

(79.  n.)       only  the  Parties  and  their  heirs  but  all  Privies  are  in  effiect 

(69.)         exduded.    For  not  having  any  right  at  the  time  when  the 

Fine  is  engrossed  (by  which  must  be  understood  the  time 

appearing  on  the  Record),  they  cannot  derive  any  benefit 

from  the  first  Saving ;  and  their  claim  being  founded  on 

a  matter  not  prior  but  subsequent  to  the  Fine,  they  cannot 

be  brought  within  the  conditions  of  the  second.     The 

(79«  n.  3.)     exceptions,  therefore,  apply  to  strangers  only. 

\  (90.)  It  would  seem,  firom  the  word  **  other,"  here 
used,  that  a  person  included  in  the  first  Saving  could  not 
take  advantage  of  the  second.  But  this  is  not  universally 
tiire ;  fbr  Uwre  are  some  rights  which  the  Law  allows  the 
party  to  wave  or  neglect^  without  prejudice  to  his  ulterior 
right  Thus,  when  a  Tenant  for  life  levies  a  Fine,  it 
operates  as  an  immediate  fq^eiture  of  his  estate,  if  the 
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''  Claim  and  Interest  in  or  to  the  said  Lands, 
'^Tenements  or  other  Hereditaments,  as  first 
''  shall  grow,  remain,  or  descend  or  come  to 
'^  them  after  the  said  Fine  ingrossed  and  Pro- 
^  clamation  made,  by  Force  of  any  Gift  in  the 
"  Tail,  or  by  any  other  cause  or  matter  had  and 
"  made  before  the  said  Fine  levied ;  so  that  they 
"  take  their  Action,  or  pursue  their  said  Right 
*'  and  Title,  according  to  the  Law,  within  five 
"years  next  after  such  Action,  Right,  Title, 
*'  Claim  or  Interest  to  them  accrued,  descended, 
^*  remained,  fallen  or  come  :  {gi  )  And  if  the 
"  same  persons,  at  the  time  of  such  Action, 
*^  Right  and  Tide  accrued,  descended,  remained 
''  or  come  unto  them,  be  Covert  de  Baron^  or 
"  within  Age,  in  Prison,  or  out  of  this  Land^  or 
"  not  of  whole  mind,  then  it  is  ordained,  That 
"  their  Action,  Right  and  Title  be  reserved  and 
'^  saved  to  them  and  their  Heirs  *  unto  the  time 

penoD  in  remainder  or  reversion  choose  to  take  advan- 
tage of  it ;  but  does  not  preclude  him,  if  he  suffer  five  years 
to  elapse,  from  making  his  claim  within  a  new  period  of 
five  years,  to  be  computed  from  the  death  of  the  Conusor. 
Lamnd  v.  Tucker ^  Cro.  EL  254 ;  3  Co.  78.  b* 

*  (93.)  It  is  observable  that  no  provision  is  here  made 
for  the  case  of  a  person  dying  under  any  of  these  disabi- 
lities ;  in  consequence  of  which  some  have  supposed  that 
Ms  heir  may  make  his  claim  at  any  distance  of  time ;  but 
it  has  been  decided  that  he  also  is  confined  to  five  years. 
D3km  V.  Lemany  8  H.  BL  584.  (93.)  If  a  person,  having 
r^t,  recovers  from  all  disabilities,  and  in  less  than  five 
years  dies,  his  heir,  though  an  infant,  or  otherwise  disabled, 
wiU  not  be  allowed  a  new  period  of  five  years.  Doe  v. 
Jmesy  4  T.  R.  300.  **  When  once  the  statute  begins  to 
nm,  nothing  stops  it."    4  Tau.  830. 
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^•ithey  come  a'nd  be  at  their  full  Age  of  twenty- 
"  one  years,  out  of  Prison,  within  this  Land» 
"  uncovert,  and  of  whole  mind,  so  that  they  or 
^  their  Heirs  take  their  said  Actions,  or  their 
"  lawful  entry,  according  to  their  Right  and 
"  Title,  within  five  years  next  afiter  that  they 
**  come  and  be  at  theiir  fiill  Age,  out  of  Prison, 
"  within  this  Land,  uncovert,  and  of  whole 
"  mind,  and  the  same  Actions  pursue,  or  other 
r"  lawful  entry  take,  according  to  the  Law. 
"  (94.)  And  also  it  is  ordained,  That  all  such 
•"  persons  as  be  Covert  de  Baron,  not  party  to 
"  the  Fines>  and  every  person  being  within  age 
**  of  twenty-one  years,  in  Prison,  or  out  of  this 
"  Land,  or  not  of  whole  mind,  at  the  time  of  the 
^^  said  Pines  levied  and  ingrossed,  and  by  this  said 
*^  Act  afore  except,  having  any  Right  or  Title, 
**  or  cause  of  Action,  to  any  of  the  said  Lands 
"  and  other  Hereditaments,  that  they,  or  their 
^^  Heirs,  inheritable  to  the  same,  take  their  said 
"  Actions  or  lawful  Entry  according  to  their 
**  Right  and  Title,  within  five  years  next  after 
**  they  come  and  be  of  Age  of  twenty-one  years^ 
•*  out  of  Prison,  uncovert,  within  this  Land, 
**  and  of  whole  mind,  and  the  same  Actions 
"  sue,  or  their  lawful  Entry  take  and  pursue, 
"  according  to  the  Law.  And  if  they  do  not 
'^  take  their  Actions  and  Entry  as  is  aforesaid, 
'*  That  they  and  every  of  them,  and  their  Heirs 
"  and  the  Heirs  of  every  of  them,  be  concluded 
"  by  the  said  Fines  for  ever,  in  like  form  as 
**  they  be  that  be  parties  or  privies  to  the  said 
"  Fines.     (95.)  Saving  to  every  person  or  per- 


re 
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&OQS,  not  party  nor  privy  to  the  said  Fine, 
"  their  *  Exception  to  avoid  the  same  Fine,  ^y 


*  (96.)  If  none  of  the  parties  have  anj  estate  of  Free- 
hold (in  pottsessioii,  reversion  or  remaiuder)  in  the  Tene- 
ment at  the  tine  of  levying  the  Fine,  such  Fine  is  abso- 
lutelj  void  as  far  as  strangers  are  concerned,  (though  it  is 
valid  between  the  parties  and  their  representatives  bj  way  (go.) 

of  EstoppeL)  (97 ')M  has,  however,  been  held  that  where 
there  were  two  conusors,  one  of  whom  had  the  actual  pos* 
session,  but  only  as  Tenant  at  Will  to  a  Disseispr,  while 
the  other  had  a  right  to  the  Freehold  which  he  might  have 
enforced  by  entry,  this  combination  of  wrongful  possession 
with  the  right  of  immediate  seisin  was  sufficient  to  give 
effect  to  the  Fine.  Carter  v.  Barnadiitonj  i  P.  Wras,  505. 
520.  (98.)  There  is  also  another  exception,  by  which, 
though  not  expressed  in  the  statute,  a  stranger  may  be 
exempted  from  the  operation  of  the  Fine.  Thus,  if  A. 
be  Tenant  for  life,  with  remainder  to  B,  for  life,  with  re- 
mainder over  to  C  in  fee,  and  B.  levy  a  Fine  to  Z.  or  Z, 
to  J3.,  this  cannot  disturb  the  possession  of  ^.  or  the  re*  (Jfi.) 

mainder  of  C. ;  and  therefore,  as  A.  may  continue  to  enjoy 
his  land  in  total  unconcern,  so  neitlier  is  C.  obliged  to 
take  possesfflon  or  make  his  claim  within  five  years  after 
the  death  of  the  survivor  of  A.  and  B.  Smith  v.  Pack* 
hurst,  3  Atk.135;  Roxioe  v.  Power ^  2  N.  R.  1.  (99.)  For 
it  is  a  certain  rule,  and  founded  on  manifest  reason,  that 
jio  Fine  will  bar  any  estate  which  is  not  either  before  or  by 
the  Fine  divested  out  of  the  owner,  and  converted  into 
a  right.  9  Co.  106.  a.  (100.)  And  on  the  same  principle, 
if  one  df  two  Joint-Tenants  levies  a  Fine  of  the  whole  land 
to  a  third  person,  this  will  not,  either  immediately,  or  con- 
sequently upon  five  years  non-claim,  deprive  the  other 
Joint-Tenant  of  his  share ;  for  the  posisession  of  one  such 
Tenant  is,  by  implication  of  law,  the  possession  of  his 
companion  too ;  which  implied  possession,  though  it  may 
be  put  an  end  to  by  visible  acts  of  violence,  is  proof  against 
die  mere  pretence  and  fiction  of  a  Feoffiment.    The*  Fine, 
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^  that,  that  those  which  were  parties  to  the 
"  Fine,  *  nor  any  of  them,  t  ^^^  ^^  person  or 


therefore,  though  it  purports  to  convey  the  whole  land, 
will  pass  only  the  Conusor's  share.  Ford  y.  Lord  Grey^ 
6  Mod.  44;  1  Salk.  285;  see,  however,  s  Atk.631.  And 
the  same  rule  is  applicable  to  Tenants  in  Common- 
Reading  v.  Royston^  2  Salk.  423 ;  Cro.  £1.  640. 

*  (101.)  It  is  therefore  sufficient  for  establishing  the 
validity  of  the  Fine,  if  the  Conusee  had  an  Estate  of  Free- 
hold, though  the  Conusor  had  nothing.  Co.  Fi.  23 ;  1  Burr. 
95 ;  Bro.  Abr.  Fine,  12. 

t  (102.)  By  Stat.  1  Rich.  3,  c.  1.  persons  entitled  in 
equity  to  the  produce  of  lands  of  which  the  legal  estate  is 
vested  in  their  Trustees,  (of  which  more  hereafter),  are 
enabled  to  convey  the  lands  themselves  without  the  con- 
currence of  those  Trustees.  Accordingly  it  was  pro- 
vided in  the  present  statute  that  the  Fines  of  such  persons 
should  not  be  void  for  want  of  a  legal  estate  vested  in  them. 
And  in  consequence  of  this  provision  it  became  usual  for 
strangers  who  would  take  advantage  of  the  Exception 
saved  to  them  by  the  statute,  to  plead  that  ^'  the  parties  to 
"  the  Fine  had  nothing  in  possession  nor  vse.**  Lord 
Sondes' 9  CasCy  Dyer,  215.  The  Statute  of  Rich.  3,  has 
been  virtually  repealed  by  the  Statute  of  Uses  hereafter 
mentioned,  and  therefore  this  form  of  pleading  is  now  im- 
proper. See  Bac.  Tracts^  304.  (103.)  But  it  has  been 
made  use  of  in  argument  to  support  an  opinion  that  unless 
one  of  the  parties  has  an  estate  of  freehold  in  possession, 
the  fine  b  void  as  to  strangers.  2  N.  R.  24.  And  this 
notion  has  been  carried  so  far  that  in  one  case  the  Fine 
come  ceoy  &c.  of  a  person  having  a  remainder  in  tail  was 
said  to  operate  only  by  way  of  estoppel.  Doe  v.  Earris, 
5  M.  &  S.  326.  But  it  seems  dear  that  such  a  Fine 
operates  by  way  of  grant;  (2  N.  R.  32  ;  3  Co.  90.  a.)  and 
the  word  **  possession,"  in  the  form  of  pleading  is  used  in 
contradistiiiction  to  *'use'  and  not  to  remainder  or  rever- 
sion. That  the  Fme  of  one  who  has  a  reversion  in  fee  expec- 
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^  persons  to  their  use,  ne  to  the  use  of  any  of 
"  them^  had  nothing  in  the  Lands  and  Tene- 
''  ments  comprised  in  the  said  Fine  at  the  time 
"  of  the  said  Fine  levied.  ( 1 04.)  And  it  is  or- 
"  dained.  That  every  Fine  which  hereafter  shall 
"  he  levied  in  any  of  the  King's  Courts,  of  any 
'*  Manors,  Lands,  Tenements,  and  other  posses- 
''  sions,  after  the  manner,  use  and  form  that 
"  Fines  have  been  levied  afore  the  making  of 
"  this  Act,  be  of  like  force,  effect,  and  autho- 
"  rity  as  Fines  so  levied  be  or  were  afore  the 
"  making  of  this  Act,  this  Act  or  any  other  Act 
"  in  this  present  Parliament  made  or  to  be  made 
''  notwithstanding.  And  every  person  shall  be 
"  at  liberty  to  levy  any  Fine  hereafter  at  his 
"  pleasure,  whether  he  will  after  the  form  con- 
'^  tained  and  ordained  in  and  by  this  Act,  or 
''  after  the  manner  and  form  aforetime  used." 

(105.)  A  Recovery  is  a  conveyance  or  assu- 
rance by  means  of  an  Action  brought  by  the 
intended  Grantee  either  originally  against  the 
Grantor^  or  against  another  person  in  such 
manner  as  to  implicate  the  Grantor  in  the  pro- 
ceedings, and  so  conducted  that,  for  want  of 
a  sufficient  defence.  Judgment  is  given  against 
the  Grantor.  (106.)  This  Action  ought  pro-  (22.) 
perly  to  be  brought  in  the  first  instance  against 
the  person  who  has  the  first  estate  of  Freehold 

tiBt  upoia  an  estate  for  li&  will  bar  serangen  who  do  not 
make  their  claim  within  five  years,  is  clear  from  Co.  Litt. 
I9&a.;  and  Saivin  v.  Clerks  Gro.  Car.  156.  And  aee 
Shep.  Touch.  13. 
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in  the  Tenement,  whether  this  estate  be  imme- 
diate  or  subject  to  a  preceding  chattel  interest. 
For  such  a  person  is  required  by  Law  to  be  the 
defendant  in  all  Actions  where  an  estate  of  Free- 
hold is  the  thing  directly  in  demand ;  and  it  is 
principally  for  this  reason  that  the  Freehold  is 
never  allowed  to  be  in  suspense  or  abeyance, 
lest  the  assertion  of  Right  by  Action  should  be 
suspended  too.  (107.)  However,  a  Recovery 
which  is  defective  in  this  respect  will  be  a  good 
conveyance  of  the  Fee,  by  way  of  Estoppel,  if 
Doe  V  Bp.  of  other  requisite  forms  are  observed ;  for  the  de- 
sN.  R.491.     feet  cannot  be  alleged  by  or  in  favour  of  the 

Recoveree  *,  or  those  who  claim  merely  as  his 
representatives.  (109.)  More  will  be  said  of 
this  species  of  Assurance  in  the  Chapter  on 
Estates  Tail,  to  which  it  is  peculiarly  appfo- 
priated  :  but  it  may  here  be  observed  that  as  it 
differs  in  many  respects,  in  point  of  effect,  from 
a  Fine,  so  also  its  formalities  are  such  that  it  can 
only  be  transacted  in  Term,  while  the  Court  is 
sitting ;  (no.)  whereas  the  essential  part  of  a 
Fine  being  the  acknowledgment  of  the  parties, 
which  can  be  taken  at  any  time  by  Commis- 
sioners^ it  may  be  completed  in  Vacation,  and 


*  (10s.)  The  termination  ee  in  other  words  marks  the 
dative  or  accusative  case ;  here  it  denotes  the  ablative : 
which  is  a  consequence  of  the  name  and  nature  of  the 
Assurance,'  in  which  the  person  to  whom  it  is  made  ap« 
pears  to  be  the  active  party,  and  is  stylM  the  Recoveror ;' 
while  die  Recovery  is  saad  to  be  suffered  bj  him  from  when 
the  estate  passes. 
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t^fcorded  as  of  the  preceding  Term.    (mO  A  Cni.R«c.io& 

Fine  cannot  be  levied  by  Attorney  or  deputy ;  ^*** 

but  a  Recovery  may  be  suffered  by  Attorney, 

whose  warrant  appears  upon  the  Roll ;  and  if 

the  Recoveree  be  an   Infant,  or  insane,   this 

warrant  (though,  made  with  the  same  solemnity 

as  the  acknowledgment  of  a  Fine  out  of  Court) 

will  be  void,  and  will  vitiate  the  Recovery  ;  as 

would  also  the  death  of  the  Recoveree  before 

the    Attorney  had    executed  his  authority. — 

(112.)  Both  Fines  and  Recoveries  are  consi-        (69.) 

dered  as  commencing  their  operation  (unless 

in  some  special  cases)  on  the  first  day  (called 

the  Essoign  Day)  of  the  Term  in  or  of  which  Cm.Fi.  59; 

*t  J    J      /•       ^1  •        •  Cru.  Rcc.  1«3. 

tney  are  recorded ;  for  the  compromise  is  sup- 
posed to  be  made,  or  the  Judgment  given,  on 
the  same  day  that  the  Sheriff  is  represented  to 
have  returned  into  Court  the  Writ  on  which  the 
£ctitious  Action,  or  the  last  proceeding  in  it,  is 
grounded.  (113.)  Lands  lying  in  two  Coun- 
ties cannot  be  included  in  one  Writ,  and  there- 
fore not  in  the  same  Fine  or  Recovery.  Cra.  k.  3». 

Sect.  2. — Of  Alienation  under  the  Statute  of 

Uses. 

( 11 4. )  It  was  said  that  in  the  Reign  of  Henry  8,  (20.) 
new  modes  of  conveyance  were  introduced. 
Some  time  before  that  reign  the  Court  of 
Chancery  had  begun  to  exercise  a  Jurisdiction 
over  Land,  by  virtue  of  its  own  power,  as  a 
Court  of  Equity,  and  throuj^h  the  inability  of 
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the  Courts  of  Law,  to  compel  the  conscientious 
performance  of  Agreements^  and  the  execution 
of  Trusts ;  insomuch  that  the  rules  of  that  Court, 
through  that  sort  of  subordinate  and  almost 
unperceived  legislative  authority,  which  a  much- 
respected  Court  of  Justice  always  obtains,  had 
formed  themselves  into  a  regular  system  relating 

Bacon  on  Uses,  to  Equitable  Estates.  (115.)  Thus,  if  a  Feoff- 
ment were  made  '^  to  A.  and  his  heirs,  to  the  use 
*^  oi  B.  and  his  heirs,"  it  was  understood  that 
though  A,  was  to  be  the  ostensible  proprietor 
of  the  land  for  its  defence  in  a  Court  of  Law, 
and  for  conveying  a  Legal  Estate  to  any  person 
to  whom  B.  might  wish  to  make  over  the  pro- 
perty, yet  jB.  was  to  be  the  owner  in  all  oth^ 
respects,  and  to  have  the  whole  benefit  of  the 
land.  (116.)  In  the  same  manner,  if  A.f  being 
the  actual  proprietor  of  land,  had  made  aa 
Agreement  with  JB.,  that  the  land  should  be  his, 
then,  provided  there  sqppeared  a  sufiicie^t 
motive  or  consideration  for  such  an  Agreement, 

Bao,  Tr.  310.     the  Court  of  Chancery  would  consider  A.  w 

holding  the  land  to  the  use  of  £.,  exactly  as  in 
the  former  instance.  ( 1 1 7*)  The  considerations 
which  were  thought  sufficient  for  giving  ob- 
ligatory validity  to  such  Agreements  were  of 

s  Suid.  Vs.  46.  two  kinds ;  they  consisted  either  of  money  (or 

money's  worth,)  or  of  the  affection  which  tibe 

2  Sand.  Us.  81.  party  had  for  hjs  wife,  or  any  of  his  relationa, 

or,  (which  was  considered  of  the  same  kind) 
the  inducement  of  his  own  or  his  relation's 
intended  marriage.     Hence,  besides  the  de^ 
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claiations  of  Uses  inserted  in  Feoffments, 
Grants,  and  Releases  of  Estates,  and  made  to 
accompany  Fines  and  Recoveries,  in  which  they 
could  notbe  inserted,  there  arose  two  new  modes 
of  conveyance,  which,  though  disregarded  by 
the  Courts  of  Law,  were  operative  in  Equity  ; 
viz.  ( 1 1 8.)  a  Bargain  and  Sale  for  a  valuable 
consideration,  which  it  seems  mig^ht  be  made  Bac.Tr.  i5o. 
without  writing;  (i  1 9.)  and  a  Covenant  to  stand 
seised  to  the  use  of  a  relation,  or  of  a  wife  actual 
or  intended,  which  required  the  solemnity  of  a 
Deed.  (i20.)  The  rules  relating  to  Uses  or  isand.  Ub.  64. 
Equitable  Estates  were  in  many  respects  con- 
formable to  those  of  Estates  at  Law;  but  in 
some  points  they  differed.  In  particular  the 
Use  might  be  disposed  of  by  Will,  though  the  Bac.  Tr.  3«8. 
laws  then  in  existence  did  not  allow  of  a  tes- 
tamentary disposition  of  land;  (i21.)  and 
whether  the  use  were  so  disposed  of  or  by  an 
aigreement  inter  vivosj  there  seems  to  have  been 
no  regular  form  prescribed  according  to  which 
the  interest  should  be  modelled.  Th^  forms 
which  modem  Settlements,  grounded  on  the 
same  principles,  have  assumed,  are  at  least 
sufficient  to  prove  that  it  might  lawfully  be 
stipulated  that  the  Transfer  should  not  take  effect  Bac  Tr.  sis» 

314. 

until  the  happenii^  of  some  event,  or  the 
eipiration  of  s<»ne  period ;  so  that  in  the  mean 
while  the  Use  might  remain  in  the  present  pro* 
prietor,  or  belong  to  a  third  person.  Thus  A* 
HUgfat  make  a  Feoffinent  to  B.  and  his  heirs,  to 
^  use  of  il.  himself  (or,  it  may  be  supposed,  of 
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jB.  or  any  other  person)  and  his  heirs,  provided, 
that  if  a  certain  intended  marriage  should  take 
effect   the  land  should  then  be  held    to  the 
use  of  C.  and  his  heirs.    So  A.  might  covenant 
to  stand  seised  to  the  use  of  himself  and  his 
heirs  until  his  brother  should  marry,  and  then 
to  the  use  of  him  and  his  heirs.     (i22.)  The 
interest  thus  given  to  C,  or  to  Ah  brother,  dif- 
fered from  a  Contingent  Remainder,  not  only 
Bac.Tr.357.     as  an  Equitable  necessarily  differs  from  a  Legal 
iSaiu).U8.is6.  'Estate,  but  also  in  this,  that  instead  of  depend- 
^^'  ing  on  a  preceding  particular  Estate,  and  co- 

existing with  it  as  an  ulterior  part  of  the  same 
Fee  Simple,  it  sprang  up  independently  at  a 
distance  of  time,  in  defiance  rather  than  evasion 
of  the  rule,  that  the  operation  of  every  Con- 
veyance must  be  immediate ;  or  at  least,  if  it 
did  depend  upon  a  particular  Estate,  it  was 
upon  one  of  a  new  kind,  unknown,  as  such,^  to 
(15.)  the  Law;  namely,  a  Fee  Simple  of  limited 
duration,  which  the  Common  Law  might  allow 
to  subsist  by  itself,  but  would  by  no  means 
admit  of  a  Remainder  after  it,  because  a  Fee 
Simple  was  the  greatest  possible  Estate ;  and 
'  whatever  qualifications  migKt  be  annexed  to  it, 
it  was  a  Fee  Simple  still.  But  without  regard 
to  such .  technical  scruples,  it  was  setded^  that 
in  Equity  a  deferred  or  future  interest  might  be 
created  in  the  first  instance ;  the  Grantor  re- 
taining, or.  a  third  person  taking,  not  a  parti- 
cular Estate,  as  for  a  certain  number  of  Years^ 
for  Life^  or  in  Tail,  but  the  entire  Inheritance^ 
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determinable  only  on  the  happening  of  that 
event  (if  it  happened  at  all,)  upon  which  the 
future  interest  (called  a  Springing  or  Shift- 
ing Use,)  was  to  arise.  (i23.'>  By  a  farther  Sogd.Pow.4. 
departure  from  the  rules  of  the  Common  Law 
the  Grantor  was  allowed,  in  the  instrument  or 
act  of  transfer,  to  reserve  to  himself,  or  give  to 
any  other  person,  a  power  of  revoking  or  annul- 
ling at  his  pleasure  all  or  any  of  the  Uses  or 
Equitable  Estates  originally  created,  and  also 
of  new  modelling  the  Equitable  Property  in 
any  manner,  and  bestowing  it  upon  any  per- 
son to  whom  it  might,  under  the  circumstances 
of  the  Transfer,  have  been  given  in  the  first 
instance.  (124.)  I  say  to  whom  it  might  have 
been  given  in  the  first  instance ;  because,  unless 
a  conveyance  of  the  Legal  Estate  to  a  Trustee 
formed  part  of  the  original  transaction,  the 
Use  could  not,  either  immediately,  or  by  vir- 
tue of  a  power  then  reserved,  be  given  to  any 
person  from  whom  the  Consideration  of  the 
Agreement  did  not  proceed.  But  where  there 
was  such  Conveyance  no  Consideration  was 
necessary,  the  Use  being  so  severed  from  the 
Legal  Estate  as  to  be  at  the  Grantor's  absolute 
disposal.  (135O  By  means  of  a  Condition^  as  (23.  27.) 
we  have  seen,  the  Grantor  or  his  heirs  might, 
at  Common  Law,  defeat  the  Conveyance ;  but 
by  means  of  these  equitable  powers,  according 
to  the  extent  and  objects  for  which  they  were 
expressly  given,  the  person  designated  for  that 
purpose  might  either  defeat  or  modify,  transfer, 
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and  vary,  in  every  imaginable  way,  all  or  any 
of  the  Equitable  Interests  which  the  Convey* 
ance  originally  described  and  limited. 

(126.)    Besides  these  deviations  from  legal 

analogy,  and  compliances  with  convenience,  the 

Court  of  Chancery  proceeded  a  step  farther, 

Bac.  Tr.  317.    and  decided,  that  wherever  a  Conveyance  was 

104.  '  made  without  an  apparent   Consideration,  or 

with  a  Consideration  apparently  not  extending 
to  the  whole  Fee,  and  without  any,  or  with  an 
imperfect,  declaration  or  intimation  of  Uses,  it 
must  be  presumed  to  be  made  entirely^  or  so 
far  as  neither  the  declaration  or  intimation,  nor 
the  Consideration  extended,  to  the  use  of  the 
Grantor  himself;  and  the  Interest  thus  return- 
ing by  presumption  of  Equity  to  the  Grantor 
was  called  a  Resulting  Use. 

(127.)  Thus  matters  stood,  when  the  Stat* 
27  H.  8.  c.  10.  (commonly  called  the  Statute 
of  Uses)  was  passed,  which,  by  a  sudden  and 
strong  eflfort  of  legislative  power,  converted 
Equitable  into  Legal  Estates.  This  Statute,  after 
a  long  preamble,  in  which  the  inconveniences 
of  separating  the  true  from  the  ostensible 
ownership  are  enumerated,  enacts  in  its  three 
first  sections  as  follows : 

(128.)  1.  "  That  where  any  person  or  per- 
^^  sons  stand  or  be  seised,  or  at  any  time  here- 
^'  after  shall  happen  to  be  *  seised,  of  and  in 

(GO.)  *  SeUed.]  (129.)  This  Word  is  very  material ;  for  being 

appropriated  to  Estates  of  Freehold  it  excludes  all  chattel 
interests,  of  wfaidi  a  Bsan  is  properly  said  to  be 
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^<  any  honours,  castles,  manors,  lands,  tene- 
**  ments,  rents,  services,  reversions,  remain- 
'^  ders,  or  other  hereditaments,  to  the  use, 
"  confidence  or  trust  of  any  other  person  or 
"  persons,  or  of  any  •  body  politic,  by  reason 
**  of  any  bargain,  sale,  feoffment,  recovery, 
"  covenant,  contract,  agreement,  will  or  other- 
**  wise,  by  any  manner  means,  whatsoever  it  be, 
"  that  in  every  such  case  all  and  every  such 
'^  person  and  persons,  and  bodies  politic,  that 
"  have  or  hereafter  shall  have  any  such  use, 
"  confidence  or  trust,  in  fee  simple,  fee  tail, 
"  for  term  of  life  or  for  years,  or  otherwise,  or 

hut  not  seised;  and  therefore  if  land  be  given  to  any 
peison  £or  a  term  of  years,  in  trust  for  another,  this 
Statute  does  not  apply.    Bac.  Tr.  335. 

*  Bad^  PoUtic.]  (130.)  Or  Corporation,  which  is  aii 
artificial  person,  the  creature  of  Policy  and  Law.  Cor- 
porations are  either  aggregate^  as  the  Mayor  and  Burgesses 
of  a  Town,  Master  and  Fellows  of  a  College,  &c. ;  or  soky 
as  a  Bishop  or  Parson,  and  his  successors.  If  land  be 
given  to  a  Bishop,  &c.  and  it  be  intended  that  it  should 
vest  in  him  in  fee  simple  in  his  corporate  capacity,  it  must; 
be  expressed  to  be  given,  not  to  him  and  his  heirs,  but  to 
him  and  his  successors.  The  word  successors  howeveir  is 
not  necessaiy  on  a  conveyance  in  fee  simple  to  a  Cor. 
poradon  Aggregate.     Co.  Litt.  8.  b. 

It  is  observable,  that  though  mention  is  inade  in  the 
Statute  of  Uses  of  persons  being  seised  to  the  use,  &c.  of 
Bodies  Pditic,  nothing  is  said  of  Bodies  Politic  being 
seised  to  the  use  of  others ;  and  it  seems,  that  before  the 
Statute  such  Bodies  were  not  thought  capable  of  being 
Trustees.  It  follows,  that  if  lands  are  given  at  this  day 
40  a  Corporation  upon  any  trust,  this  Statute  does  not 
mterfere.    Bac.  Tr.  334 ;  1  Sand.  Us.  89. 

D  4 
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"  any  use,  confidence  or  trast,  in  remainder  or- 
'^  reverter,  shall  from  henceforth  stand  and  be 
^^  seised,  deemed  and  adjudged  *  in  lawful 
''  seisin,  estate  and  possession  of  and  in  the 
"  same  honours,  castles,  manors,  lands,  tene- 
**  ments,  rents,  services,  reversions,  remain- 
"  ders  and  hereditaments,  with  their  appurte- 
^'  nances,  to  all  intents,  constructions,  and  pur- 
"  poses  in  the  law,  of  and  in  such  like  estates 
'^  as  they  had  or  shall  have  in ,  use,  trust  or 
'*  confidence  of  or  in  the  same  ;  (132.)  And 
*'  that  the  estate,  title,  right  and  possession 
^'  thaf  was  in  such  person  or  persons  that  were 
'*  or  hereafter  shall  be  seised  of  any  lands, 
*^  tenements  or  hereditaments,  to  the  use,  con- 
"  fidence  or  trust  of  any  such  person  or  per- 
"  sons,  or  of  any  body  politic,  be  from  hence- 
*^  forth  clearly  deemed  and  adjudged  to  be  in 
^^  him  or  them  that  have  or  hereafter  shall  have 
^^  such  use,  confidence  or  trust,  after  such 
^^  quality,  manner,  form,  and  condition,  as  they 
**  had  before,  in  or  to  the  use,  confidence  or 
'^  trust  that  was  in  them, 

(133.)  2.  "  And  be  it  further  enacted,  by  the 


*  In  lamfid  Seiiin^  Estate  and  Possesnon.]  (131.)  By 
(61.)  force  of  these  word«,  and  those  which  follow  to  tlie  same 
effisct  in  this  section,  the  differenoe  between  an  immediate 
Interesse  Termini  and  an  Estate  for  years  is  abolished, 
wherever  such  an  estate  is  created  by  way- of  Use;  for 
the  interest  is  made  an  estate  by  the  Statute,  without  the 
pre-requisite  of  an  actual  entry.  Lutwioh  v.  MiUw^  Cro. 
Jac  604. 
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'^authority  aforesaid,*  That  where  divert  and' 
'^  many  persons  be  or  hereafter  shall  happen  to  be 
''jointly  seised  of  and  in  any  lands,  tenements^- 
''rents,  reversions,  remainders,  or  other  here-' 
"  ditaments,  to  the  use,  confidence  or  trust  of  any 
"  of  them  that  be  so  jointly  seised,  that  in  every- 
"  such  case  that  those  person  or  persons  which 
"  have  or  hereafter  shall  have  any  sucii  use,  con- 
"  fidence  or  trust  in  any  such  lands,  tenements,- 
"  rents,  reversions,  remainders  or  hereditaments, 
"shall  from  henceforth  have  and  be  deemed 
"  and  adjudged  to  have  only  to  him  or  them  that 
"  have  or  hereafter  shall  have  any  such  use,  con- 
"  fidence  or  trust,  such  estate,  possession  and 
"  seisin  of  and  in  the  same  lands,  tenements,* 
"  rents,  reversions,  remainders,  and  other  here- 
"  ditaments,  in  like  nature,  manner,  form,  con- 
"  dition  and  course,  as  he  or  they  had  before  in 
"  the  use,  confidence  or  trust  of  the  same  lands, 
"  tenements  or  hereditaments;  (i340t  Saving 

♦  That  xohere  diversy  ^c]  (133.  n.)  It  may  be  doubted 
whether  the  case  here  stated  was  not  fully  provided  for  by 
the  words  of  the  first  section.  The  doctrine  that  each 
joint-tenant  is  seised  of  the  whole  land  must  have  sug-  (36.  n.) 
gested  the  caution  of  this  separate  clause,  in  which  it  is 
enacted^  not  only  that  the  joint-tenant  who  enjoys  the  use 
shall  have  the  estate,  (which  it  might  be  said  he  had 
already,)  but  that  he  shall  have  it  only  to  him.  Lord 
Bacon  says  the  clause  is  rather  an  explanation  than  an 
addition.    Tracts,  340. 

t  Saxdng  and  reserving.]  (134.  n.)  It  seems  to  have  been 
by  some  mistake  of  transcribers  that  the  third  section  was 
not  made  to  commence  here.  Both  savings  certainly  apply 
equally  to  aU-tbathas  gone  before. 
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'^  and  reserviog  to  all  and  singular  persons  and 
^  bodies  politic,  their  heirs  and  successors,  other 
'^  than  those  person  or  persons  which  be  seised^ 
^^  or  hereafter  shall  be  seised,  of  any  lands,  tene- 
^  inents  or  hereditaments,  to  any  use,  confidence 
^  or  trust,  all  such  right,  title,  entry,  interest, 
**  possession,  rents  and  action,  as  they  or  any 
^  of  them  had  orr  might  have  had  before  the 
^'  making  of  this  Act 

(i  35.)  3.  ^'  And  also  saving  to  all  and  singu- 
^  lar  those  persons,  and  to  their  heirs,  which  be 
^'  or  hereafter  shall  be  seised  to  any  use,  all  such 
^  former  right,  title,  entry,  interest,  possession, 
^'  rents,  customs,  services  and  action,  as  they  or 
**  any  of  them  might  have  had  to  his  or  Aeir 
^^  own  proper  use,  in  or  to  any  manors,  lands, 
^^  tenements,  rents  or  hereditaments,  whereof 
*'  they  be  or  hereafter  shall  be  seised  to  any 
^*  odier  use,  as  if  this  present  Act  had  never 
^*  been  had  nor  made ;  any  thing  contained  in 
'^  this  Act  to  the  contrary  notwithstanding/' 
(116, 1179        (13^0  From  what  has  been  said,  and  froDEi 
118, 1 19.)    tj^g  tenonr  of  this  Statute,  it  will  easily  occur  to 
the  reader,  that  a  Bargain  and  Sale  for  pecu-» 
niaty  Consideration,  and  a  Covenant  to  stand 
seised  to  the  use  of  a  wife  or  relation,  are  at 
this  day  perfect  Conveyances  of  Lands  or  Tene* 
ments ;  for  the  Deed  or  Agreement  gives  the 
Use,   and    the   Statute  immediately  adds  the 
Legal  Estate.      (137O  In  the  same  manner^ 
when  any  of  the  old  Common  Law  Assurances^ 
by  which  the  seisin  ii  traasferred,  as  a  Feoff* 
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menty  Grant,  Lease  and  Release^  Fine  or 
Recovery y  is  accompanied  with  a  declaration 
of  Uses,  the  Legal  Estate  follows  that  declara- 
tion; (138.)  And  if  there  be  no  snch  dedara*  (126.) 
tion,  and  no  Consideration  for  the  Conveyance, 
as  the  Use  would  before  the  Statute  have 
resulted  to  the  conveying  party,  so  now  will 
the  Legal  Estate  immediately  return  to  hinu 

(139.)  It  was  a  favourite  object  of  the  Com-  (22.) 
mon  Law,  as  before  observed,  that  property  in' 
Land,  and  therefore  that  every  transfer  of  it, 
should  be  open  and  notorious ;  and  the  secret 
nature  of  Uses  occurs  in  the  Preamble  to  the 
Statute,  as  one  of  the  principal  inducements  to 
their  abolition.  Yet  the  effect  of  that  Statute 
was,  that  such  property  might  be  legally  and 
entirely  transferred  by  a  secret  transaction, 
without  any  formality  of  giving  or  taking  pos- 
session, and  even  without  the  evidence  of  any 
lasting  document.  To  remedy  this  oversight 
it  was  enacted  in  the  same  session,  by  Statute 
27  H.  8,  c.  16, 

**  That  no  manors,  lands,  tenements,  or  other 
^'  hereditaments,  shall  pass,  alter  or  change  • 
"  from  one  to  another,  whereby  any  Estate  of 
*^  Inheritance  or  Freehold  shall  be  made  or  take 
'^  effect  in  any  perscm  or  persons,  or  any  Use 
^  thereof  to  be  made,  by  reason  only  of  any  Bar- 
*^  gain  and  Sale  thereof,  except  the  same  Bargain 
''  and  Sale  be  made  by  writing  indented,  sealed, 
''  and  enrolled  in  one  of  the  King's  Courts  of 
^'.  Record  at  Wefitminster,  or  else  within  the 
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^  same  county  or  counties  where  the  same' 
^'  manors,  lands  or  tenements  so  bargained 
"  and  sold,  lie  or  be,  before  the  Gustos  Rotulo- 
^'  rum,  and  two  Justices  of  the  peace,  and  the 
"  clerk  of  the  peace  of  the  same  county  or^ 
^'  counties,  or  two  of  them  at  the  least,  whereof 
*^  the  clerk  of  the  peace  to  be  one ;  and  the 
^'  same  enrolment  to  be  had  and  made  within 
(  ^^  six  months  next  after  the  date  of  the  same 

"  writings  indented." 

The  Act  contains  an  exception  of  Lands,  &c. 
lying  within  cities,  boroughs,  or  towns-corpo- 
rate, where  any  officers  have  authority,  or  have 
lawfully  used  to  enrol  any  evidences,  deeds,  &c. 
(140.)  It  seems  to  have  been  always  taken 
for  granted  that  the  Writing  required  by  this 
Statute  must  be  a  Deed ;  that  is,  that  it  must  be 
solemnly  delivered,  as  well  as  sealed.     And 

Co.  utt.  ift9.  ft.  this  is,  perhaps,  implied  in  the  requisition  that 

the  Writing  be  indented ;  the  indented  edge  of 
the  paper  or  parchment  being  the  symbol  of  a 
duplicate  in  the  custody  of  another  contracting 
party  •. 

s  Sand.  u».  54.      (141  •)  The  Enrolment  is  a  copy  of  the  Deed 


*  (140.  n.)  Where,  (as  is  most  frequently  the  case,) 
there  are  mutual  stipulations  in  a  Deed,  and  it  is  intended 
that  all  parties  should  be  equally  bound  by  the  Instrument; 
as  far  as  its  terms  extend  to  them,  the  Deed  is  always 
indented ;  and  it  is  most  properly  expressed  in  the  begin- 
ning to  be  made  between  those  parties,  who  afterwards  de- 
clare their  intention  by  Terbs  in  the  third  person.  Such  a 
Deed  is  called  an  Indenture.    Co.  Litt.  47.  b. ;  Litt.  371. 
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upon  parchment  preserved  among  the  records 
of  the  Court ;  and  as  this  is  required  to  be  made 
within   six  months,   without  saying  Calendar 
Months,  the  Law  is  understood  to  mean  what 
are  called  Lunar  Months,  consisting  each  of 
twenty-eight  days.     (142.)  There  have  been 
some  conflicting  Decisions  upon  the  question 
in  whom  the  estate  is  vested  in  the  interval 
between  the  execution  of  the   Deed  and  its 
enrolment ;  but  it  seems  now  to  be  agreed,  that  i  Pretc.  Codt* 
an  enrolment  made  at  any  time  within  the  six 
months  has  the  same  efiect  as  if  it  were  imme* 
diate.    (143.)  The  Deed  maybe  enrolled,  upon  Taylor  t;.Jonc«, 
proof  of  its  due  execution,  without  the  concur- 
rence of  the  Bargainor. 

(144.)  The  efficacy  of  a  Bargain  and  Sale  Bac.Tr.i5o. 
i^pears .  never    to   have  depended  upon   the 
amount  of  the  valuable  Consideration :  and  it  is  Shep.  Touch, 
now  unnecessary  to  prove  an  actual  payment, 
if  the  Consideration  be  expressed  in  the  Deed. 
(145.)  The  only  essential  difierence  between 
a  Covenant  to  stand  seised  to  Uses,  and  a  Bargain 
and  Sale,  setting  aside  the  external  formalities 
required  to  the.  validity  of  the  latter,  consists  in 
the  nature  of  the  Consideration ;  and  hence  the       (1170 
same  deed  may  operate  for  the  benefit  of  dif- 
ferent parties,  both  as  one  and  the  other ;  as, 
if  '*  J.  covenants  that,  in  consideration  that  B.  i  Co.  im.  b. 
"  is  his  son,  he  shall  have  the  land  for  life, 
f  '*  and  after  his  death,  in  consideration  that  C. 

I  ^'hath   given  him    100/.   that  he  shall   have 

"it  in   fee/'     (146.)    The    enrolment   gives 
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such  solemnity  to  a  Bargain  and  Sale  that  it  is 
1  Leon.  184.     said  to  be  an  Estoppel;  but  this  is  not  to  be 

understood  in  the  same  sense  in  which  an 

(83.)        operation  by  Estoppel  is  attributed  to  a  Fine  or 

1  Bac.  Ab.  46«.  Feoffment,  so  as  to  affect  property  afterwards 

acquired,  but  merely  that  the  validity  of  the 
Deed  cannot  be  denied.* 

(148.)  Some  time  after  the  passing  of  the 
Statute  of  Enrolments  a  loop-hole  was  dis- 
covered through  which  its  object  might  be 
entirely  evaded.  For,  as  it  seems  to  be  confined 
in  its  termSy  (though,  it  must  be  confessed, 
rather  ambiguously,)  to  cases  where  an  Estate 
f  Co.  36.  a.  of  Inheritance  or  Freehold,  or  the  Use  thereof^ 
t  Mod.  249.  '  was  to  bc  made  or  take  effect  by  reason  ovdjf  of 

a  Bargain  and  Sale,  it  was  concluded,  that  if 

a  Bargain  and  Sale  were  first  made  for  an  estate 

less  than  Freehold  (as  for  one  year,)  and  then 

(44'.  51,52.   the  Inheritance  or  Freehold  were  superadded 

62  ) 

by  a  separate  Deed  of  Release,  the  transaction 
could  not  be  affected  by  the  Statute ;  and  that 
such  Release  to  the  Bargainee  would  be  valid 
without  his  entry  upon  the  lands,  was  a  con^i^ 
(131.)  sequence  of  the  strong  words  in  the  Statnle  of 
Uses,   which  convert  all  vested  Uses  at  once 


*  (147.)  In  another  sense  sdD,  a  Deed  oft  Acquittance 
(or  Release)  is  said  to  be  an  Estoppel,  Co.  Litt  353.  a ; 
^  which  caa  only  mean  that  the  Deed,  if  valid,  is  a  final  bar 
to  all  existing  claims,  and  all  possibilities  arising  firom 
previous  contract,  of  which  it  imports  a  relinquishment ; 
(47.)  for  it  certainly  cannot  afiPect  rights  of  which  the  foundation 
is  laid  afterwards.    LJtt.  s.  446. 
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into  estates.    (149.)  This  is  the  origia  of  tke 
Assurance  by  Lease  and  Release,  in  the  form 
in  which  it  is  now  commonly  used  for  the  Con- 
veyance of  Land ;  an  Assurance  which  unites 
in  itself  many  advantage^.     It  is  preferable  to 
a  Bargain  and  Sale,  and  to  a  Covenant  to  stand 
seised  to  Uses,  because  it  effects  a  transfer  of 
fl,.LegJE..a.euodera.erol«ofAeCon.mon       . 
Law,  and  therefore  the  declaration  of  Uses  upon 
it  needs  not  to  be  confined  to  persons  from       (124.) 
whom  a  consideration  movesw    It  is  also  pre- 
ferable to  a  Bargain  and  Sale,  and  still  more  to    (143.  so.) 
a  Feoffment,  because  no  additional  ceremony  is 
necessary  to  its  operation,  but  the  transfer  of 
pn^rty  in  land  may  be  effected  by  it  in  any 
part  of  the  world,  as  instantaneously  as  the  pay- 
ment of  money.   And  where  the  subject  of  Con-     ^ 
veyance  is  Land  in  Reversion  or  Remainder,  it  is 
also  preferable  to  a  mere  Deed  of  Grant,  as  it       (40.) 
Biakaa  it  unnecessary  for  the  Grantee,  if  his  Title 
be  called  in  question,  to  prove  that  there  was 
a  Particular  Estate  in  existence  at  the  time  of 
the  Grant 

(150.)  It  is  not  to  be  supposed  that  so  ex«- 
tensivean  alteration  of  the  Law,  as  was  effected 
by  the  Statute  of  Uses,  could  pass  off  without 
raising  much  doubt  and  litigation.  Lord  Bac(m,  Tracti,  S99. 
writing  late  in  the  reign  of  Queen  Elizabeth, 
calls  it  ^'  a  Law  whereupon  the  Inheritances  of 
'^  this  realm  are  tossed  at  this  day  like  a  ship 
'^  upon  the  sea,  in  such  sort  that  it  is  hard  to  say 
^*  which  bark  will  sink,  and  which  will  get  to 
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"  the  haven ;  that  is  to  flay,  what  Assafances 

*'  will  stand  good,  and  what  will  not." 

TyrrePftCase,        (^SiO  It  was  early  decided,  that  a  Bargain 
ycT,  1   .  a.     ^^^  g^^  ^^  ^^^  ^^  ^^  ^^^  ^^  ^^^  carried  the 

(1 16. 1 1 8.)  Legal  Estate  to  B. ;  for  it  was  the  natare  of  the 
Assurance  to  give  the  Use  in  the  first  instance  to 
B. ;  and  '^  a  Use  could  not  be  engendered  of 
Sj«Moo«.35.  .«  a  Use;"  meaning,  as  it  seems,  that  any  for- 
isand.Us.««B.  thcr  cxprcssiou,  purporting  to  give  the  Use  im- 
Convl  10,  aiid  .mediately  to  another,  was  a  mere  contradiction, 
?We,c"R,  -and  therefore  to  be  rejected.  In  the  same 
^F'"'  maniMr,.  upon  a  Feofiment,  &c.  to  -4.,  to  the 

use  of  JB.,  in  trust  for  C,  or  to  and  to  the  use 
Moore,  46.  See  of  JB.,  in  trust  for  C,  the  Leg^  Estate  was  held 
ham*6B!&(f.'  to  bc  vcstcd  in  JB,  (152.)  It  is  most  probable 
^^'  that  if  a  similar  case  had  arisen  before  the 

Statute,  the  Court  of  Chancery  would  also  have 
adjudged  the  Use  to  B. ;  but  now  the  intention 
was  plain  that  C.  should  have  the  beneficial 
interest;  that  Court  therefore  determined  that 
jB.  was  a  trustee  for  C,  and  thus  recovered  its 
old  jurisdiction ;  for  the  Courts  of  Law  could 
not  pursue  the  matter  farther  without  contra- 
dicting their  former  decisions. 

(153.)  From,  these  decisions  has  arisen  a 
maxim,  that  there  cannot  be  a  Use  upon  a  Use; 
but  this  is  not  to  be  understood  as  if  the  Use 
might  not  be  made  to  shift  from  one  person  to 
(122.)  another,  as  well  since  the  Statute  as  befcMre. 
(154.)  Doubts  however  have  arisen  on  other 
grbutiids,  as  to  the  validity  of  a  Shifting  Use  in 
isaiid.us.  155.  ^  particular  case,  where  it  is  contended  that  the 


or    ESTATES   in   FEE   SIMPLE^  49 

Statute  cannot  apply.  Thus,  if  land  be  given 
by  one  of  the  old  modes  of  conveyance  to  A. 
and  his  heirs,  to  the  use  of  A^  and  his  heirs,  it 
is  said  that  A.  is  in  by  the  Common  Law ;  he 
takes  the  Estate  in  the  same  manner  as  he 
would  have  done  before  Uses  were  invented! 
If  then  in  the  same  conveyance  there  be  a  pro- 
viso, that  on  the  marriage  of  jB.  the  land  shall 
go  over  to  the  use  of  him  and  his  heirs,  it  is 
denied  that  B,  can  thence  derive  any  legal 
advantage;  for  by  the  Common  Law,  such  a  ^^o-J-*"-**^-"' 
proviso  to  shift  the  estate  from  one  person  to 
another  would  be  void.  (i55-)  On  the  other 
side,  allowing,  in  their  fullest  extent,  the  propo- 
sitions, that  A.  IS  in  by  the  Common  Law,  and 
that  by  the  Common  Law  such  a  Proviso  would 
be  void,  it  may  yet  be  said,  in  the  first  place, 
that  after  the  invention  of  Uses,  and  before  the 
Statute  27  H.  8,  such  an  arrangement  would 
have  been  effectual  in  £quity.  It  would  have 
been  unimportant  whether  A.  and  his  heirs,  or 
any  other  person,  were  allowed  to  enjoy  the 
profits  of  the  land  until  the  marriage ;  the  trust 
for  B.  would  clearly  arise  upon  that  event. 
Then  it  is  to  be  considered,  that  the  Statute 
gives  every  person  such  estate  in  the  land  as 
he  has  by  other  means  in  the  Use ;  and  that  it 
is  not  necessary  that  the  operation  of  the  Statute 
should  immediately  follow  the  execution  of  the 
instrument  by  which  the  use  is  created  j  as  ap-  iSand.Us.isc. 
pears  clearly  from  the  allowed,  effect  of  a  Cove- 
nant to.  stand  seised. to  uses  upon  the  hfippening 
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of  a  future  events  where^  in  the  mean  time,  the 
Covenantor's  estate  remains  unaltered.  And 
this  view  of  the  question  is  supported  by  many 
authorities  *. 


*  (155.  n*)  In  Co.  litt  348,  a.  a  Case  is  mentionedy 
where  a  Feofiment  in  fee  is  made  to  the  use  of  thejeqffte 
and  his  heirs,  until  the  Feoffor  pay  100^.  to  him  or  hu 
heirs ;  and  it  appears  that  if  the  Feoffor  pay  the  100/.  the 
estate  is  divested,  and  returns  to  him  without  any  further 
ceremony.  The  same  Case  is  in  Dyer,  398.  b.  with  this 
addition  in  stating  the  uses  declared  by  the  Deed  <t€ 
Feoffment,  '^  that  upon  payment  the  feoffee  and  his  heirs 
**  should  stand  seised  to  the  use  of  the  feoffor  and  of  his 
^'  heirs,  and  that  then  it  should  be  lawful  for  the  feoffor  to 
*^  re-enter,  Ac"  (Here  indeed  the  last  expression  may 
be  thought  to  indicate  rather  a  Condition  at  Common 
Law  than  a  Shifting  Use;  but  in  both  Books  the  case 
seems  to  be  distinguished  from  that  of  a  Condition.  And 
idiether  there  is  any  third  description  of  Limitations  to 
which  it  may  by  any  possibility  be  referred  is  at  least 
exceedingly  dotribtfol;  on  which  point  see  1  Sand*  Us. 
199.)  The  Case  bfBemcombe  ▼•  Parker,  (I  Leon.  25,  or 
Feame,  C*  R-  974,)  is  to  the  same  effect.  The  Case  of 
Boydell  ▼•  WdUhall,  (Moore,  723,)  arose  upon  a  Feoffinent 
madfe  before  the  Statute,  firom  A.  to  6.  and  C.  in  fee,  with 
an  agredment^  <<  that  immediately  afker  they,  their  hdrs 
and  assigns^  had  occupied  and  taken  the  profits  of  the 
land  daring  the  term  of  one  hundred  and  one  yean, 
^^  without  interruption  by  A.  his  heirs  or  assigns,  or  any 

'  **  other  in  their  name  or  dtle,  then  it  should  be  lawful 
<<  for  A.  his  hdrs  and  assigns,  iiilo  all  the  lands  to  re-enter, 
<<  Ac.  notwithstanding  the  fMftnefit."  And  the  feoAea 
and  their  ass^ns  having  enjoyod  tfie  land  duriiig  tfao  tcno, 
the  question  was  whether  the  feoffor's  heir  mi^ht  re-enter: 

.and  the'  two  Chief  Justices,  Wray  and  Anderson,  (to 
whom  the  Case  was  referred  by  die  Coiut  of  Wards,) 
^'  upon  argument,  agreed  thM  the  heir  might  enlen    And 
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(156.)  The  conclusion  then,  it  is  conceived/ 


^'  they  delivered  their  reasons ;  viz»  Because  it  appears 
**  that  the  intent  of  the  livery  was  that  the  Feoffor ^hoold 
''  have  the  land  again  after  the  one  hundred  years  quiet 
*'  possession  of  the  feoffees ;  which  intent  is  the  Use  d 
^  the  Feofimenty  and  that  use  arises  out  of  the  possession 
**  of  the  feoffees  inunediately  that  the  land  has  beon  en- 
**  joyed  one  hundred  years ;  (see  Feame,  C.  ft.  367 ;)  and 
'*  for  this,  and  by  the  Statute  of  27  H.  8,  the  heir  of  the 
**  Feoffor  may  enter ;"  and  it  was  decreed  accordingly. 
The  Case  ofSmUh  v.  Warren^  (Cro.  El.  688,)  was  thus  i  A. 
being  Tenant  for  life,  conveyed  his  eslate  to  and  to  tibe 
use  of  B.  (the  reversioner)  and  his  h&irs,  upon  condition 
that  he  should  pay  to  A.  during  his  life  4/.  per  annum, 
and  in  default  of  pajrment  that  the  land  should  be  to  the 
use  of  u4.  for  his  life.  The  Court  appears  to  have  consi- 
dered the  last  limitation  as  a  Springing  Use;  though 
«  Glanville  conceived,  that  being  limited  to  the  Conusor 
<'  himself,  it  was  a  Condition  unto  him ;  but  if  it  had  been 
^  to  a  atranger  to  have  arisen  upon  such  a  condition,  the 
<*  the  non-performance  thereof  had  been  a  (Springing  Use 
^  unto  him."  For  this  he  cited  Bracebridge^s  Case^  where 
a  Feoffinent  was  made  to  dio  use  of  the  Feofees  and  their 
bein^  on  condition  that  they  paid  a  large  sum  to  the 
Feofer  within  fifteen  days,  and  in  de&ult  of  payment  to 
the  use  of  the  Feoffor  for  life,  with  remainder  to  Thomas 
Bracebridge,  his  second  son,  in  tail ;  and  the  money  was 
not  paid  x  this  Case  came  before  the  Court  more  than 
once.  In  BrmcAridge  v.  Cooik,  (Plowd.  420,)  the  title  of 
Thomas  Bracebridge  seems  to  have  been  allowed,  though 
it  did  not  come  directly  in  question ;  but  in  HaraoeU  v. 
Lmcatf  (Moore,  99,)  a  decision  was  given  in  his  fiivour.  An 
equally  satisfiictory  resolution  upon  the  point  is  to  be  found 
m  1  Ventr.  194,  ^riiere  it  is  reported  that  **  Hale  said,  my 
^  Lord  Co.  made  a  Feofiment  (provided  that  he'might  dis- 
^  poae  by  his  Will)  to  the  use  of  the  Feoffee  and  his  heirs ; 
**  and  resolved  in  that  Case  he  might  declare  the  Use  by 
*<  his  Will,  whidi  should  arise  out  of  the  Feoffment :"  and 
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must  be,  that  the  objection  cannot  be  sop* 
ported ;  and  therefore,  with  regard  to  the  va- 
lidity of  a  Springing  Use,  it  seems  unnecessary 
to  ascertain  whether  a  conveyance  operates  in 
the  first  instance  entirely  by  the  Common  Law, 
or  derives  part  of  its  effect  from  the  Statute. 
But  this  question  may  occasionally  be  of  im- 
portance for  other  purposes,  and  therefore  it 
shall  here  be  briefly  considered.  (157.)  In  the 
first  place  then  it  seems  clear  that  (the  Statute 
(128.)  expressly  requiring,  as  the  condition  of  its 
operation,  that  one  person  should  be  seised  to 
the  use  of  another)  wherever  the  use  is  given 
in  fee  simple  to  the  feoffee  with  a  fiiture  or 
shifting  use  to  some  other  person,  there,  as 
until  the  event  upon  which  the  use  is  to  shift 
the  feoffee  is  not  seised  to  any  use  but  his  own^ 
he  is  172  by  the  Common  Law.  And  this  agrees 
with  the  rule  laid  down  by  Lord  Bacon,  ''  That 
Tracts,  352.       M  where  the  party  seised  to  the  use  and  the 

"  cestui  que  use  is  one  person,  he  never  taketh 
"  by  the  Statute,  except  there  be  a  direct  im- 
possibility or  impertinency  for  the  use  to  take 
effect  by  the  Common  Law."  (i58,)  But 
I  conceive  that,  notwithstanding  some  asser- 
tions of  the  same  Author  relative  to  particular 
cases,  it  may  safely  be  laid  down  as  a  further 
general  Tule,  that  wherever  any  use,  however 
partial,  is  given  to  another  person,  immediately 

this '  is  confirmed  by  the  recent  decision  of  two  Judges 
in  the  similar  Case  of  Moreton  v.  Lees^  mentioned  by 
Mr.  Sugden  in  his  Treatise  on  Powers,  p.  133. 
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or  in  remainder,  and  the  manifest  intention  of 
the  parties  at  the  same  time  requires  that  all  the 
uses  declared  should  be  made  to  take  effect  as 
estates  by  one  and  the  same  act,  there  the  im« 
possibility,  or  at  least  the  impertinency  men- 
tioned by  Lord  Bacon,  exists;  and  therefore 
all  the  parties   are   in  alike  by  the  Statute. 
(159.)  There  are  two  general  cases  in  which 
this  manifest  intention  of  the  parties  appears. 
First,  where  the  words  of  the  Instrument  are        (35.) 
proper  to  create  a  Joint-tenancy;  as,  if  A.  be  Sammes*»CaK, 
enfeoffed  to  the  use  of  himself  and  B.,  here,  by 
a  literal  construction  of  the  Statute,  B.  would 
take  his  share  of  the  estate  by  Act  of  Parlia- 
ment, leaving  A.  to  take  his  immediately  by  the 
Feoffment;  but  then  they  would,  contrary  to 
die  intention,  be  Tenants  in  Common  instead 
of  Joint-tenants,  because  identity  of  Title  is 
essential  to  Joint-tenancy ;  and  therefore  it  has 
been  decided  that  they  are  both  in  by  the 
Statute.     (160.)  Secondly,  wherever  uses  are        (29.) 
limited  in  *  succession  in  the  usual  manner  in 

*  (160.  n.)  There  is  indeed  a  passage  in  Co.  Litt.  22.  b. 
which  seems  at  first  sight  to  exempt  such  cases  from  the 
rule.  "  If  a  man  (says  Lord  Coke)  make  a  feofiinent  in 
''  fee,  to  the  use  of  himself  in  tail^  and  after  to  the  use 
**  of  the  feoffee  in  fee,  the  feoffee  hath  no  reversion,  but 
"  in  nature  of  a  remainder,  albeit  the  feoffor  have  the 
**  estate  taO  executed  in  him  by  the  Statute,  and  the 
"  feofiee  is  in  by  the  Common  Law,  which  is  worthy  of 
^  observation."  This  has  been  taken  for  an  assertion 
that  the  Feoffee  is  ultimately  in  by  the  Common  Law  (see 
5  Bac.  Ab.  728) ;  but  it  may  bear  a  very  different  meaning. 
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which  Remainders  depending  on  Particular 
Estates  are  created  at  Common  Law,  (as  if  a 
Feofiinent  be  made  to  A.  and  his  heirs,  to  the 
use  of  A.  for  his  life,  and  after  his  decease  to 
the  use  of  B.\  the  same  reason  seems  appli* 
cable ;  for  it  is  necessary  to  the  existence  of  a 
Remainder,  that  it  should  be  created  at  the 
same  time  and  together  with  the  Particular 
c*.iiu.i4S.a.  Estate. 

(161.)   In  connexion  with  the  subject  just 
discussed,  it  may  be  worth  while  to  notice  a  po- 
sition of  Lord  Bacon's,  which  admits  of  much 
TnH;ts,35f.      doubt.     "  If,"  says  he,  "  I  bargain  and  sell  my 

The  point  to  which  Lord  Coke  directs  the  reader's  obser* 
vation  is,  that  though  the  FeoSee  is  in  the  first  instance  in 
by  the  Common  Law,  (as  he  must  be  bj  force  of  the 
Livery  made  to  him,)  and  the  Statute  afterwards  comes 
and  takes  out  of  him  a  particular  estate  which  it  gives  to 
the  Feoffor,  yet  the  Feoffee  has  not  a  reversion  but  a 
remainder.    Now  it  is  certain  that  if  the  same  person  who 
is  here  described  as  Feoffee,  (and  whom  we  may  call  A,) 
had  been  seised  in  fee,  and  had  given  an  estate  tail  to 
S.  by  Bargain  and  Sale,  t^ou^  that  estate  tail  would  have 
received  its  legal  essence  from  a  similar  operation  of  the 
Statute,  yet  A.  would  have  had  a  reversion  and  not  a 
remainder.    It  is  therefore  necessary  to  account  for  the 
difference :  and  this,  it  is  submitted,  cannot  be  better 
effected  than  by  the  interpretation,  that  though  ^.  is  in 
the  first  place  in  of  the  whole  fee  simple  by  the  Common 
Law,  he  is  immediately  afterwards  in  of  a  remainder  by 
the  Statute.    And  this  interpretation  agrees  with  the  Ian* 
guage  of  the  Case  in  Dyer,  369,  b.  cited  by  Lord  Coke  in 
the  margin,  where  the  objection  suggested  is  not  that  the 
feoffee  ''  is  in  by  the  common  law>"  but  that  ''  the  fee 
*'  simple  first  passed  to  him." 
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"  land  (^ter  seven  ymn^  the  inheritance  of  the 

'^  Use  only  passeth,  and  therci  remaiw  an  estate 

^'  for  years  by  a,  kind  of  substr^ctiQn  of  the 

^'  inheritance,  &c.  but  vierely  ^i  the  Common 

"  Law-"    This  assertion  seeios  to  be  pregnant 

with  contradictions.    If  the  Bargainor,  during 

the  seven  years,  is  in  by  the  Ck>mmon  Law 

(that  is,  by  the  same  means  as  he  was  befor^ 

the  Deed  was  made),  it  is  strange  that  the  nature 

of  his  Estate  should  be  so  entirely  altered ;  that, 

the  cause  remaining  the  same,  the  effect  9hould 

be  so  different.    Again,  an  Estate  for  years  (13.  is.  33.) 

being  only  a  chattel  interest,  the  freehold,  which 

cannot  be  in  suspense  or  abeyance,  must  upon 

the  supposition  be  immediately  vested  in  the 

Bargainee ;  and  yet,  by  the  terms  of  the  convey* 

ance,  its  operation  is  suspended  for  seven  years^ 

Moreover,  if  the  Bargainor  die  during  the  seven 

years,  his  Estate,  being  by  the  supposition  a 

chattel  interest,  Will  go  to  his  ^ecutor ;  but  if 

die  case  had  happmied  before  the  Statute,  it  is 

platn  that  the  old  estate  must  have  descended  tp 

his  heir ;  and  theve  was  nothing  in  the  traqsac- 

tion  which  could  make  the  heir  ^  trustee  for  the 

executor:  so  that,  if  Iiord  Bacop's  doctrine  be 

true,  a  legal  estate  is  given,  through  the  ope- 

ratiom  of  the  Statute,  to  a  person  who  before  the 

Statute  would  have  had  no  interest  in  the  Use, 

It  seenos  best,  therefore,  to  consider  the  Bar* 

gainor  in  the  sume  light  as  if  he  had  deferred 

the  operaticm  of  his  deed  until  the  happening  of 

an  uncertain  event ;  that  is,  to  consider  htm  as 
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seised  of  his  old  estate  in  fee  until  the  springing 
use  shall  arise.  And  this  appears  to  haye  been 
the  construction  adopted  in  the  similar  case  of 
(155.11.)  BoydeU  v.  WaUhaU  before  mentioned,  and  has 
Fearne,  39o';  several  Other  authorities  in  its  favour. 
Mdlnw^en.  (162.)  The  most  perplexing  question  which 
i7cnJrfj79.  ^^^  ariseu  on  the  Statute  of  Uses  occurs  in  al- 
most every  case  of  a  contingent  or  shifting  use; 
If  land  be  given  to  A.  and  his  heirs,  to  Ae  use 
of  jB.  and  his  heirs,  until  the  marriage  of  C,  and 
then  to  the  use  of  C  and  his  heirs;- here ^» 
immediately  becomes  tenant  in  fee  by  force  of 
the  Statute ;  and  to  give  him  this  estate  the 
whole  seisin  of  A.  is  exhausted  :  now  the  mar- 
riage takes  effect,  and  who  is  seised  to  the  use 
of  C.  ?  Not  A.,  for  all  the  estate  he  had  in  the 
land  was  taken  out  of  him ;  and  not  JB.,  for  he 
(151,  &c.)  *^^^  ^^  estate  by  way  of  use,  and  therefore 
cannot  stand  seised  to  the  use  of  another.  But 
the  Statute  cannot  operate  unless  some  person 
be  seised  to  the  use  of  C. ;  and  if  it  do  not  ope- 
rate, the  intention  of  the  parties  is  frustrated ; 
and,  as  what  would  have  been  a  good  equitable 
estate  before  the  Statute  is  not  made  a  legal 
estate  by  the  Statute,  the  intention  of  the  Legis- 
lature is  frustrated  also.  The  dilemma  may  be 
avoided  thus  :  By  the  conveyance  A.  is  actually 
seised  in  fee  to  the  use  of  B  in  fee ;  but  he  has 
also  a  possibility  of  being  seised  to  the  use  of  C 
The  Statute  takes  all  the  present  seisin  of  :il.  out 
of  him,  and  gives  it  to  £.,  but  it  leaves  the  ul- 
terior possibility  where  it  was.    Now  the  nature 
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of  this  possibility  was  such  before  the  Statute^ 

that  immediately  upon  the  solemnization  of  the 

marriage,  A^y  having  till  then  been  seised  to  the 

use  of  B.J  would,  without  any  further  act,  be* 

come  seised  to  the  use  of  C.     And  accordingly, 

since  the  Statute,  the  seisin  is  supposed  to  return 

to  A.  upon  the  happening  of  the  event,  in  order 

that  from  him  it  may  be  transferred  to  C.     The 

capacity  of  A.  to  receive  this  future  seisin  is 

commonly  spoken  of  as  his  *  Scintilla  Juris ;  and 

though  called  in  question  by  some  writers,  there  See  Sugd.  Pow. 

are  good  authorities  which  testify  to  its  exist-  i^samiVu*. 

■ 110. 175.  «3*- 

^  (162.  n.)  Perhaps,  if  the  matter,  depended  on  itrict 
oonnstency  of  reasoning,  it  ougbt  to  be  held  that  this 
Scintilla  Juris  is  Tested  in  B.  instead  of  A,  For  A,*b 
possibility  of  seisin  was  the  consequence  of  his  actual 
sdsm ;  and  when  this  was  taken  away,  and  given  to  an. 
other,  the  accessary  ought  to  attend  the  principal,  or  the 
effect  to  follow  the  cause.  Nor  is  the  objection  to  B/s 
becoming  seised  to  a  use  satisfactory ;  for  although  that 
estate  into  which  his  own  use  was  ccmverted  by  the  Statute  ( 1 28.) 
could  not  be  held  by  him  to  the  use  of  another,  yet  there 
appears  no  reason  why  the  estate  of  ^.  which  was  trans«  (132.) 
ferred  to  him  (B.)  by  the  same  Statute  might  not  be  so 
held ;  and  it  cannot  be  said,  in  reasoning  upon  the  sup- 
posed Scintitta  JuriSy  that  these  two  estates  are  the  same, 
when  the  one  exceeds  the  other  by  the  SdntiUa  itself- 
This  indeed  seems  to  have  been  adverted  to  by  the  Legis- 
lature ;  for,  as  Lord  Bacon  observes,  (Tr.  339,)  "Whereas 
"  before,  when  the  Statute  speaks  of  the  Uses,  it  spake 
^  only  of  Uses  in  possession,  remainder  and  reverter,  but 
^<  not  in  tide  or  right ;  now,  when  the  Statute  speaks  what 
"  shall  be  taken  from  the  Feoffee,  it  speaks  of  title  and 
"  right ;  so  that  the  Statute  takes  more  from  the  Feoffee 
''  than  it  executes  presently,  in  case  where  there  are  Uses 
'*  in  contiogence,  which  ate  but  titles." 
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ence,  and  (which  is  of  more  importance)  to  its 
destructibility. 

(163.)  As  it  is  the  nature  of  Springing  or 
Shifting  Uses  to  hang  like  a  cloud  over  the 
inheritance,  impairing  its  value  by  the  uncer- 
tainly of  enjojrment,  the  Courts  have  been  care- 
ful to  confine  them  within  reasonable  limits  of 
cbap.  4.  time,  of  which  more  shall  be  said  hereafter. 
But  it  may  be  stated  generally  that,  for  the 
most  part,  the  extreme  period  within  which 
such  a  Use  must  take  effect  in  possession,  is 
the  life  of  some  person  in  being  at  the  time  of 
the  conveyance,  and  twenty-one  years  more. 

(164.)  It  remains  here  to  say  something  of 
the  manner  in  which  Uses  are  declared. 

As  the  Use  now  carries  with  it  the  legal 
iSand.U8.is2.  estate,  the  word  "heirs**  is  necessary  to  con- 
stitute a  fee  simple ;  and  in  general  the  same 
words  must  be  used  to  ascertain  the  quantity 
(t.  e.  the  extent  and  duration)  of  the  estate,  as 
at  Common  Law.  (165.)  But  in  modifying  the 
rights  of  Companions  in  estate,  this  strictness 
is  a  little  relaxed*  The  Common  Law  prefer- 
red a  Joint-tenancy  to  a  Tenancy  in  Common» 
because  the  former  afforded  room  for  the  re- 
union of  the  property  by  surviyorship,  in  a 
single  individual ;  who  might  more  effectually 
perform  the  duties  incident  to  the  Feudal 
Tenure  of  the  land,  than  several  persons  among 
whom  the  same  burden  was  divided.  On  the 
other  hand,  the  system  of  Equity,  attending 
rather  to  general  convenience  than  to  the  privi- 
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leges  of  tbe  Lord>  has  always  been  more  favour* 
able  to  a  Tenancy  in  Common,  as  ascertaining 
from  the  first  the  rights  of  the  parties,  and  of  all 
who  may  have  claims  upon  them.     Hence,  in 
a  conveyance  to.  the  use  of  two  or  more  persons, 
upon  which  the  Statute  may  operate,  the  words, 
"equally  to  be  divided,'*   will   constitute    a  Rigden «. v«i- 
Tenancy  in  Common ;  though,  if  they  were  in  i  Saod.  U8.is4.' 
by  the  Common  Law,  some  more  precise  ex- 
pression would  be  requisite  to  counteract  the      (37- «-) 
general  presumption  in  favour  of  Joint-tenan-^ 
cy.     (i  66.)    By   the    first  three  sections    of 
the  Statute  of  Frauds,  29  Car.  29  c«  3,  it  is 
enacted — 

ist,  '^  That  all  Leases,  Estates,  Interests  of 
"  Freehold^  or  Terms  of  Years,  or  any  uncer- 
^^  tain  Interest  of,  in,  to  or  out  of  any  Mes- 
^'  suages.  Manors,  Lands,  Tenements,  or  Here- 
"  ditaments,  made  or  created  by  livery  and  seisin 
^  only,  or  by  parol,  and  not  put  in  writing,  and 
"  signed  by  the  parties  so  making  or  creating 
'^  the  same,  or  their  agents  thereunto  lawfully 
^*  authorized  by  writing,  shall  have  the  force 
'*  and  efiect  of  leases  qr  estates  at  will  only, 
and  shall  not,  either  in  law  or  equity,  be 
deemed  or  taken  to  have  any  other  or  greater 
^  force  or  efiect,  any  consideration  for  making 
'<  any  such  parol  leases  or  estates,  or  any  for- 
^  mer  law  or  usage  to  the  contrary  notwith- 
^'  standing.  1 

2d,  '^  Except  nevertheless  all  leases  not  ex* 
i'  ceeding  the  term  of  three  years  from  the  mak- 
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"  ing  thereof,  whereupon  the  Rent  reserved  to 
*^  the  Landlord,  during  such  term,  shall  amount 
^^  unto  two  third  parts  at  the  least  of  the  full 
"  improved  value  of  the  thing  demised. 

(167.)  3d,  **  And  moreover,  that  no  Lieases 

"  Estates  or  Interests,  either  of  Freehold,  or 

"  Terms  of  Years,  or  any  uncertain  Interest,  not 

"  being  Copyhold  or  Customary  Interest,  of,  in, 

'^  to  or  out  of  any  Messuages,*  Manors,  Lands, 

'*  Tenements  or  Hereditaments,  shall  be  assigned, 

granted  or  surrendered,  unless  it  be  by  Deed  or 

Note  in  Writing,  signed  by  the  party  so  assign* 

'^  ing,  granting  or  surrendering  the  same,  or  their 

"  Agents  theteunto  lawfully  authorized  by  writ- 

"  ing,  or  by  act  and  operation  of  Law.'* 

1  Saiid.  Us.  99,      (168.)    By  forcc   of  this   Statute,  the  Use, 

which  carries  with  it  the  Legal  Estate,  must  be 

declared  in  writing,   except  that,  as  between 

(126.)       the  Grantor  and  .Grantee  in    any    assurance 

Ld.  Anglesey    which  takcs  effect  by  the  Common  Law,  whether 

« Saik.  eJ-a!"'   ^^  Use  shall  result  to  the  forn^er  or  vest  in 

the  latter,  seems  to  depend  on  the  same 
circumstances  as  formerly. 

(169.)  Where  the  Conveyance  is  by  Deed, 
it  is  the  universal  practice  in  the  same  Deed  to 
insert  the  declaration  of  Uses,  or  else  to  refer 
circumstantially  to  another  Instrument  in  which 
it  is  contained,  which  comes  to  the  same  thing. 
But  no  such  modern  additions  can  be  admitted 
into  theRecords  of  the  Court  of  Common  Pleas  ; 
and  therefore  the  Uses  of  a  Fine  or  Recovery- 
must  be  declared  by  a  separate  Instrument. 
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(170.)  This  may    be  done   either  before  or  Dowmtn'iCMc, 
•  after  the  moment  when  the  Fine  or  Recovery  I  ^'Z:  cL. 
takes  effect,  and  it  should  seem  at  any  time  ifa*  «.o,^&c?^' 
during  the  lives  of  the  parties;  and  though, 
where  it  is  thus  subsequent  to  the  Assurance  to 
which  it  relates,  it  must  be  considered  as  the 
manifestation  of  a  previous  intention,  and  as 
operating  virtually  from  the  same  time  as  that 
Assurance;  yet  on  the  common  principal  of      (^53.) 
Springing  Uses,  it  may  well  be  made  to  give 
a  vested  Estate  from  its  own  date  only;  and 
being  once  made,  it  cannot  afterwards  be  set 
aside  or  controlled  by  a  new    declaration  or 
.agreement,  for  the  transaction  is  then  complete 
in  all  its  parts,     (i?!-)  But  where  the  Decla- 
ration of  Uses  precedes  the  Fine  or  Recovery 
to  which  it  refers,  it  may  be  annulled  or  varied 
in  the  interval  by  another  instrument,  executed 
with  equal  solemnity  by  all  the  parties  concerned 
in  interest. 

(i  72.)  By  the  united  operation  of  a  Common 
Law  Assurance  and  a  Declaration  of  Uses,  the 
property  is  as  permanently  fixed  and  settled  as  it 
could  have  been  anciently  by  the  Common  Law 
Assurance  only,  unless  some  of  the  Uses  de- 
clared be  of  the  Springing  or  Shifting  kind. 
But  Uses  of  that  kind  may  be  created  in  either 

*  (170.  91.)  It  having  been  doubted  whether,  since  the 
Statute  of  Frauds,  a  Declaration  made  subsequently  to  the 
Ftne  or  Recovery  could  be  valid,  the  St.  4  Ann.  c.  16  was 
nude,  in  s.  15,  to  redaove  that  doubt.    See  i  Sand.  Us. 

212. 
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of  two  wftys :  the  event  on  which  the  Use  is  to 
arise,  the  extent  and  limits  of  that  use,  and  the 
person  in  whom  it  is  to  vest,  may  be  particu- 
larized in  the  original  Declaration  itself;  or 
some  or  all  of  these  particulars  may  be  expressly 
left  to  the  future  discretion  of  an  individual. 
In  the  last  case  a  Power  of  Revocation  and  new 
Appointment  is  said  to  be  reserved  or  given. 

('73)  These  Powers  confer  the  right   of 

alienation  as  distinguished  from  that  of  enjoy* 

Siigd.  Pow.  tor.  ment;  and  both  the  extent  of  this  right,  and 

the  mode  of  exercising  it,  (whether  by  simple 
writing,  deed  or  other  solemnity,)  are  regulated 
absolutely  by  the  terms  of  the  instrument  by 
which  the  power  is  created. 

(174.)  But  the  continuance  of  the   Power 

unexercised  is  restrained  by  general  rules  of 

(1 63.)       Law.   These,  so  far  as  they  relate  to  die  bounds 

which  must  be  prescribed  to  the  power  in  its 

original  creation,  shall  be  discussed  hereafter ; 

while  in  this  place  we  confine  ourselves  to  the 

consideration  of  subsequent  acts  which  the  law 

deems  inconsistent  with  its  continuance. 

10  v.  J.  967;        (175.)  And  first,  to  put  the  simplest  case :  if 

4.T.  R.  39.       lands  be  conveyed  to  such  uses  as  A.  shall  by 

any  writing,  signed  with  his  hand,  appoint, 
and,  in  default  of  such  appointment,  to  the  use 
of  him  and  his  heirs ;  (by  which  he  becomes 
seised  of  the  fee  simple,  subject  to  be  divested 
by  his  own  appointment ;)  here  if  A .,  without 
exercising  his  Power  of  Appointment,  convey 
the  Lands  to  another  person  in  fee  simple,  the 
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Power  is  extinct    (176.)  And  in  like  manner,  Sugd.Pow.sf. 
if  he  had  conveyed  a  partial  interest,  as  for 
years,  for  life,  or  in  tail,  he  could  not  afterwards 
have  defeated  it  by  his  Power ;  which,  however, 
he  might  still  exercise  over  the  Reversion. 

(177.)  It  is  likewise  dear,  that  wherever  a 
person  has  a  partial  interest  in  the  land,  and 
also  a  Power  which,  though  extending  beyond, 
yet  in  its  exercise  must  necessarily  affec^  that 
iaterest^,  by  conveying  away  his  whole  interest 
he  destroys  his  Power.     (178-)  But  it  seems  to  sugd.P0w.58, 
be  a  received  opimon,  that  11  upon  this  Con-  4d4. 
veya&ce  t(^^^  being  by  Feoffment,   Fine  or 
Recovery)  the  use  result  or  be  declared  to  the 
Grantor,  though  without  any  mention  of  the 
Power,  and  there  be  nothing  else  in  the  trans- 
action  inconsistent  with  the  existence  of  the 
Power^  it  will  continue  as  a  privilege  annexed 
to  the  old  estate. 

(179.)  In  the  cases  just  mentioned  the  Power 
IS  said  to  be  Appendant  to  the  estate  of  the 


*  (177.  n.)  it  is  fffioult  to  reconcile  the  dednon  in 
Long  y.  JUmkith  (Sugd.  Pew.  App.  fonitfa  edition,)  with 
the  nde  here  hud  down :  but  that  Case  seems  to  hare 
depended  so  much  more  on  the  peculiar  interpretation 
given  to  flie  words  creating  the  Power  than  upon  any 
general  principle  of  law,  that  it  cannot,  it  »  conceired, 
be  considered  as  establishing  an  exeepti^m.  -  Lord  Mans- 
fidd's  decision  in  Rem  v.  BMdey,  (Dougi.  379,)  that  a 
conyeyanoe  by  which  a  merely  equitable  interest  is  re- 
lerred  does  not  destroy  the  Power,  has  been  much  dis- 
wppimed  of.    See  Sugd.  Pow.  56. 

t  See  note  in  next  page. 
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party  to  whom  it  is  given.    And  this  denomina^ 

tion  is  also  commonly  applied  to  such  a  Power 

as  in  its  exercise  may  possibly,  though  it  will 

iSaBd.U9.455;  uot  nccessarily,  affect  that  estate.     But  it  seems 

App/«65r*       clear  that  such  a  Power  may  be  apportioned,  so 

diat  as  to  the  estate  which  is  aliened,  it  will, 
like  other  Powers  Appendant,  be  extinguished ; 
but  as  to  any  other  estate  in  the  same  Tenement 
over  which  the  Power  may  extend,  it  will  come 
under  the  same  consideration  with  the  Powers 
in  Gross  next  mentioned. 
E()irardso.  ( 1 8o.)  If  thc  samc  person  have  an  interest 

Slater,  Uardr,     -11  t>  1  •    1      •        ^^  •  ^ 

410.  3.nd  also  a  Power  which  m  its  exercise  cannot 

interfere  with  that  interest,  this  is  called  a 
Power  in  Gross ;  and  such  a  person's  Convey- 
ance*, unless  it  be  by  Feoffment,  Fine  or  Re- 

«^^M^— ^^^M    I  I  I  I      I  ■■     ■!■   ■■■!        >  I  ^^mmm^i^^tmm^m^maammmmmmtmt^ 

1 

*  (180.  n.)  It  has  sometimes  been  contended  that  the 
destruction  of  Powers  by  a  Feoffinent,  Fine,  or  Recorery, 
is  a  necessary  consiequence  of  the  violent  or  conclusive 
operation  of  those  Assurances.  "  Fines  and  Feoffments,** 
says  Lord  Hale,  (i  Ventr.  328,)  '<  do  ransack  the  whole 
**  estate,  and  pass  or  extinguish,  &c.  all  rights,  conditions) 
'<  powers,  &c.  belonging  to  the  land,  as  well  as  the  land 
**  itself."  However,  it  appears  from  the  expressions  of  the 
same  Judge,  as  well  as  from  the  decision  of  the  Court,  in 
Edxoards  v.  Siatety  (Hardr.  417,)  that  the  disturbance  or 
divestment  of  Estates  by  Feofiment,  Sic,  if  it  be  not  the 
act  of  the  owner  of  the  Power,  does  not  destroy  it :  and 
therefore  it  is  not  the  mere  violence  of  the  Assurance 
which  has  that  efiect.  And  as  to  its  condusiveness,  it  may 
be  observed  that  the  operation  of  every  instrument  must 
(on  rational  principles)  be  grounded  on  a  supposition  of 
the  party's  intention ;  and  though  the  form  of  the  instru- 
ment is  in  general  sufficient  evidence  oi  that  intention, 
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toVeiy,  or  sufficiently  express  an  intention  so 
to  do,  will  not  destroy  his  Power, 

(i8i*)  Another  kind  of  Power  in  Gross  is  Sttgd.P0w.4r. 
that  which  a  person  who  conveys  away,  all  his 
estate  at  the  same  time  expressly  reserves  to 
himself  over  the  Use ;  and  this  he  may  extin* 
guish  by  Release^  or  Fine,  or  any  act  equally 
conclusive.  (182.)  And  a  Power  given  to  a 
Stranger,  to  be  exercised  for  his  own  benefit^ 
seems  to  be  of  the  isame  nature. 

(183.)  Lastly,  if  by  any  Conveyance  a  Power 
be  given  to  a  person  who  neither  granted  nor 
took  any  interest  in  the  Tenement  by  that  Con« 
veyance,  and  this  Power  be  not  exerciseable  by 
him  for  his  own  benefit,  he  cannot  by  any  act 
whatever  extinguish  or  release  it   This  is  called 


yet  if  a  purpose  be  expressed  which  falls  short  of  that 
which  might  otherwise  be  presumed,  the  enforcement  of 
die  presumptive  in  preference  to  the  declared  intent  is  at 
least  ^  strong  measure,  and  such  as  requires  to  be  sanc- 
tioned by  a  positive  law.    But  the  existence  of  such  a  law 
m  this  matter  has  never  been  shown ;  while  there  is  a 
general  rule  concerning  Estoppels,  of  an  opposite  import; 
m.  that  when  the  truth  appears  on  the  face  of  the  instni* 
raent,  no  conclusion  shall  be  made  against  it  (Co.  Litt. 
352.  b.) ;  and  here  the  Deed,  and  the  Fine  or  Recovery, 
are  to  many  purposes  one  instrument.    The  point  appears      (84,  85.) 
to  have  received  a  final  decision  in  the  case  o£E.  of  Jersey 
V.  Deane^  (5  B.  &  A.  569,)  where  the  effect  of  a  Fine 
to  destroy  Powers  was  controlled  by  the  accompanying 
deed.    See  also  Tyrrell  r.  Marsh,  3  Bing.  31.    A  Fine, 
when  attended  with  a  proper  Declaration  of  Uses,  has  also 
been  held  to  operate  as  an  Appointment  in  pursuance  of 
Ihe  Power^    See  Sugd,  Pow.  68. 


6$ 


S6TATS8  IV  FEE  8I1IPLC; 


a  Power  simplj  collateral ;  whidi  meaos  tkat  it 
is  extrinsic,  and  totally  unconnected  with  any 
interest  in  the  land.  {184.)  A  Power  of  alter- 
ing the  distribution  of  property  amoi^st  the 
peraons  already  entitled^  has  by  some  aathofs 
been  considered  as  of  this  nature.  But  thoisgh 
no  direct  or  jpalpable  benefit  ought  to  accrue  to 
the  party  fipom  his  eimasing  such  a  Poiw», 
(for  that  would  be  contrary  to  the  design  of  its 
creation,  which  twas  to  enabie  him,  as  an  impar* 
tial  Judge,  to  reward  or  punish,  and  would 
therefore  in  Equity  vitiate  the  Appointment,) 
yet  the  audiority  and  infloeiice  which  must 
attend  upon  such  a  discretion  may  be  thought 
to  constitute  an  interest  capable  of  being  ver 
Smith  v.DMtb;  leascd  z    and  so  it  has  in  one  instance  been 

Sugd.Pow.81.     -      ._     , 

decioea. 

(1 85.)  Sometimes  a  Power  of  Revocation  is 

given,  without  any  express  Power  of  appointing 

Sugd.  Pow.       new  Uses ;  but  it  seems,  that  if  this  be  done 

upon  the  original  conveyance,  the  latter  Power 

is  implied.    On  the  other  hand,  if  a  mere  Power 

of  Revocation  be  inserted  in  an  Instrument  c^ 

Appointment,  the  exa*cise  of  it  can  only  restore 

the  Uses  of  the  original  Settlement 

5or"i  ftindT        (186.)  A  Springing  Use  may,  as  well  as  the 

Us.  141 ;  Doe    immediaite  Use»  be  divided  into  Particular  Estate 

i)oagi.  470!"^     and  Remainder ;  but  then  the  Remainder  is  it* 

*^*  self  a  mere  Springing  Use  tmtil  the  time  be  cottid 

for  the  Particular  Estate  to  vest  in  possession ; 
and  if  the  Particular  Estate  have  failed,  the  ulte* 
rior  estate  will  take  efiect  in  possession,  accQrd-: 
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fang  to  the  terms  of  its  creation,  as  constituting 
&e  entire  Springing  Use ;  but  if  the  fbnner  have 
once  become  vested,  the  latter  must  then  stand 
or  fall  aB  a  Remainder. 

(187O  I^  ^^  been  much  doubted  whether 
a  %>ringing  Use,  ^  previously  to  its  vesting  in 
possession  or  remainder,  can  be  so  far  affected 
by  a  Fine,  levied  by  the  owner  of  the  fee  for 

■ 

tke  time  being,  as  to  be  absolutely  barred  unless 

reduced  into  possession  within  five  years  after 

the  right  of  possession  shall  accrue.    The  better  Piowd.  373.  a. ; 

aothorities  seem  to  extend  the  operation  of  the  g  xaa.  tro,  ^' ' 

Statute  of  Fines  to  such  a  case.    The  right  cer^       (so.) 

tBinly  originates  in  a  ^*  cause  or  matter  had  and 

**  made  before  the  Fine  levied."    And  the  argu^       (09.) 

ment,  that  the  estate  is  not  barred  becanse  it  was 

never  divested^  loses  much  of  its  force,  when  it 

is  considered  that  the  Springing  Use  was  from 

the  beginning  little  else  than  a  right,  or  that 

which  a  divested  estate  becomes. 

Sect.  3. — Of  Legal  Incapacity ;  and  of  some 
other  Statutes  relating  to  Alienation. 

(188.)  The  Alienatiem  of  Real  Property  may  " 

be  prevented  or  frustrated  by  the  incapacity 
of  ^  Grantor  to  give,  or  of  the  Grantee  to 
receive  it ;  or  by  the  refusal  of  the  latter ;  or 
by  a  prohibitory  or  remedial  Statute  {  and  the 
power  of  alienation  is  sometimes  also  conferred 
or  enlarged  by  Statute.  Some  information,  on 
all  these  heads,  is  intended  to  be  given  in  th^ 
pceaent  section. 

F   2 
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Co.  utt.  2.  b.        (t  89.)  Persons  who  have  committed  Trea8<m 

or  Murdef,  if  sentence  of  death  ensues,  (bj 
which  they  are  said  to  be  attainted^)  lose  all 
power  over  their  property  from  the  time  of  the 
criminal  act ;  which,  if  it  be  High  Treason,  gives 
a  right  to  the  King  by  Forfeiture;  (190.)  if 
Petit  Treason  or  other  Murder,  to  the  Lord 
by  Escheat  (191.)  Other  Felonies,  since  the 
Statute  54  Geo.  3,  c.  145,  seem  to  leave  to 
the  Offenders  the  power  of  disposing  of  their 
estates  to  be  enjoyed  after  their  deaths. 

Co.  lilt.  2.  b.        CiQ2.)  If  Lands  or  Tenements  be  purchased 

4«.  b, ;  and  see   ^    ^     '^  i      -^  .  .    i 

Liu.  178.         by  an  Alien,  the  Crown  also  acquures  a  right  to 

them ;  which  no  act  of  the  Alien  can  defeat. 

Doe  V.  Jones,     (i  ^3.)  And  cvcry  person  bom  out  of  the  King's 

Dominions  is  originally  an  Alien,  unless  his 
Father  be,  at  the  *  time  of  the  birth,  a  natural 
bom  subject,  and  neither  attainted  of  Treason^ 
nor  liable  to  its  penalties  if  he  should  return 
home,  nor  in  the  actual  service  of  any  hostile 
Prince  or  State,  (St.  4  G.  2,  c.  2 1 ;)  or  be  him- 
self the  son,  having  the  three  last  qualifica^ 
tions,  of  such  a  Father,  (St  13  G.  3,  c.  21.) 

Co.Litr.8.a.;   (194.)  But  au  Alien  may  be  naturalized  by 

Act  of  Parliament,  or  made  a  Denizen  by  the 
Kill's  Letters  Patent;  in  either  of  which  cases 
he  becomes  capable  of  holding  and  disposing 
of  Real  Property. 


*  (103i  n.)  Persons  born  in  the  United  States  of  Ame- 
rica, since  their  separation  from  this  countiy,  whose 
Fathers  by  that  separation  ceased  to  be  subjects  of  the 
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(195.)  All  acts  of  Idiots  and  Lunatics  are       (ni.) 
void,   except  that  if  by  any  accident  one  of  Cm.  ^^ 
them  should  be  allowed  to  levy  a  Fine,  or  (in 
person,  and  not  by  Attorney,)  to  suffer  a  Re- 
covery, no  evidence  of  his  disability  can  after- 
wards be  admitted,  as  that  would  contradict 
the  Record.    (196.)  And  a  Feofiment  made  by 
a  Lunatic  in  person  must  also  be  excepted,  as  3^^^  pow.4o$. 
being  not  absolutely  void,  nor  even  voidable 
by  himself,    though  his   heir  may  avoid  it 
(197.)  The  fact  of  Lunacy,  including  the  time 
of  its  commencement,  is  often  ascertained  by 
means  of  a  Commission  from  the  Lord  Chan- 
cellor for  that  purpose,  in  the  lifetime  of  the 
Lunatic. 

(198.)  An  Infant  cannot  make  any  conclusive 
alienation,  unless  by  Fine  or  Recovery ;  which,  if 
once  admitted,  (except  in  the  case  of  a  Recovery  Cm.  r- i«i ; 
suffered  by  Attorney,)  cannot  be  reversed,  with- 
out a  personal  examination  of  the  party  by  the 
Court  during  the  continuance  of  his  minority. 
(199.)  The  Feoffment  *  of  an  Infant  is  voidable,  ZouchcParfon^ 
not  void ;  so  of  a  Lease  by  which  rent  is  re- 
served, and  perhaps  any  conveyance  which  at  ^^^^^^^^  R. 
the  time  is  beneficial  to  the  Infant,  (if  indeed  it  159. 
be  even  voidable,)  or  which,  if  adult,  he  might 

King,  are  Aliens.    Doe  v.  Acklam,  t  B.  &  C.  779;  Doe 
▼.  Mnlcastery  5  B.  &  C.  771. 

*  (190.  If.)  By  the  custom  of  Gavelkind  an  Infant  at 
tlie  age  of  15  may  make  a  valid  Feofiment  of  Lands  which 
he  has  by  descent ;  but  it  must  be  by  way  of  Sale.  3  Bac 
Ab.361. 

y  3 
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he  compelled  to  make;   (200.)  and  he  ^ay 
Co.Litt.8g.a.;  make  an  effectual  presentation  to  an  Ecclesias- 

aad  Harg.  ii«  ib«     ^  * 

tical  Benefice.     (201.)  But  he  cannot,  in  any 

case,  authorize  another  person,  by  the  Deed  of 

d  Burr.  1804.    delegation  which  is  called  a  Letter  of  Attorney, 

to  act  in  his  name :  such  a  Deed  would  be 
absolutely  void. 
4B«€.Ab.iss;      (202.)  The  Guardians  of  Infants  have  no 
f  wai.  iflT"'  power  by  law  to  dispose  of  their  Real  property, 
^^*  unless  it  be  to  make  Leases,  which  may  con- 

tinue in  force  during  their  minority.  (203.)  But 
the  Committees  of  Lunatics,  (i.  e.  the  persons  to 
(197.)  whose  care  they  and  their  estates  may  have 
been  committed  by  the  Lord  Chancellor,)  are 
empowered  by  St.  43  Geo.  3,  c.  75,  (extended 
See  Sngd.        to  Customary  Property  by  St  59  G.  3,  c.  80, 

s.  2,)  to  grant  leases  on  behalf  of  the  Lunatic, 
and  to  raise  money  for  the  payment  of  his  debts 
or  performance  of  his  engagements,  by  sale  or 
mortgage,  as  the  Chancellor  may  direct* 

(204.)  It  sometimes  happens  that  Real  Pro- 
perty may  be  vested  in  an  Idiot,  Lunatic,  or 
Infant,  in  trust  for  some  other  person,  or  as  a 
pledge  for  the  repayment  of  money ;  he  may  in 
short  be  a  Trustee  or  Mortgagee;  in  which 
cases  the  person  entitled  to  the  beneficial  in- 
terest, or  to  the  Redemption,  may  be  prejudiced 
by  his  disability  to  convey.  And  therefore  by 
several  Statutes,  and  ultimately  by  St  6  G.  4, 
c.  74,  (which  has  repealed  all  the  rest,)  it  is 
provided  that,  on  Petition  to  the  Court  of 
Chancery  or  Exchequer,  or  (for  Lands  within 
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their  partieutar  jurisdictions^)  the  Court  of  the 
Daehy  Chamber  of  Lancaster^  the  Court  of 
Exchequer  of  the  County  Palatine  of  Chester^ 
the  Courts  of  Chancery  of  the  Counties  Palatine 
of  Lancast^  and  Durham^  and  the  Courts  of 
Ghreat  Sessions  in  Wales,  InfSuit  Trustees  and 
Mor^agees  may  be  enabled,  by  order  of  the 
Courts  to  make  valid  *  conveyances ;  and  upon 
die  like  application  to  the  Lord  Chancellor, 
(or  Lord  Keeper  or  Commissioners  of  the  Great 
Seal,)  die  Committees  of  an  Idiot  or  Lunatic,  or 
soBie  other  person  to  be  appointed  for  the  pur* 
pose,  may  convey  in  the  idiot's  or  Lunatic's 
name«  (205.)  And,  to  avoid  the  repetition  of 
this  Statute,  it  may  here  be  added,  that  when 
any  Trustee  or  Mortgagee  is  living  out  of  the 
jurisdiction  of  the  Courts  of  Chancery  and 
Exchequer,  or  it  is  unknown  whether  he  be 
livbg  or  dead,  or  if  he  refuse  to  make  a  proper 
conveyance,  those  Courts  are  empowered  by 
^  5f  upon  Petition,  to  appoint  a  person  to 
convey  in  his  name*  And  by  s.  4,  the  like 
appointment  may  be  made  by  the  Chancellor, 
&c«  on  behalf  of  an  Idiot  or  Lunatic  who  has 
not  been  found  such  by  Tnquisiticm. 

(206.)  We  have  already  seen  that  a  married        ^a.) 
woman  may  with  her  husband  make  an  effectual 
Assurance  by  Fine  or  Recovery,  and  in  order 

*  (204.  II.)  These  may  be  by  Fine  or  Recovery,  if  ren- 
doed  necessary  by  the  circumstances  independently  of 
InGtticy.    Gnu  R  IS5 ;  Id.  Rec.  185. 

F  4 
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is«ii4.u».fi5.  to  this,  she  may  join  with  him  in  the  Declara-' 

tion  of  Uses ;  but  all  her  other  Deeds  and  Con- 
tractSy  by  which  she  might  be  deprived  of  any 
right,  or  charged  with  any  duty,  are  void  by 

Sugd.  Pow.155.  the  Common  Law«     (207.)  Yet  she  is  capable 

of  exercising  a  Power  of  Revocation  or  Appoint- 
ment of  Uses,  a  privilege  which  seems  to  have 
been  unwarily  bestowed  on  her,  through  a  sup- 
posed analogy  to  the  power  which  the  Common 

187^"'**'*'  Law  allowed  her  of  acting  as  the  mere  instru- 
ment or  attorney  of  another  person.  And  by 
Stat.  3a  H.  8.  c.  28,  as  we  shall  presently  see> 
her  concurrence  is  required  to  the  Leases  which 
her  husband  is  by  that  Statute  empowered  to 
make. 
(130.)  (208.)  Before  the  Reformation,  though  Mo- 

Co.  litt.  347.  a.  nastic  Corporations  were  allowed  to  hold  Real 

Property,  every  Monk  by  himself  was  incapable, 
being  martuus  Sisculoy  or  civilly  dead.  But 
there  seems  now  to  be  no  person  absolutely 
disqualified  by  our  Law  from  purchasing  any 
property  which  is  not  of  an   official  nature. 

iitt^9i*a^n  f  (^^9)  Papists,  indeed,  by  Stat.  1 1  and  1 2  W.  3, 

c.  4,  are  disabled  ;  but  by  Stat.  18  G.  3.  c.  60, 

Stat.  31  G.  3.  c.  32,  and  Stat.  43  G.  3,  c.  30. 

t        they  are  enabled  to  qualify  themselves  by  taking 

Co.  Litt.s.  a.    a  special  Oath  of  Allegiance.    (210.)  It- is  said 

that  the  Parishioners,  or  Inhabitants,  or  Church-^ 
wardens,  of  any  place  are  not  capable  to  pur- 
chase lands ;  but  this  is  to  be  referred  to  the 
want  of  a  sufficient  description  of  their  persons^ 
and  to  the  apparent  intention  that .  they  should 
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^e  in  a  corporate  capacity^  i¥ith  which  they  are 

not  invested.     And  now.  by  Stat  9  G.  i,  c.  7,  Woodcoek«. 

s.4i  the  Churchwardens  with  the  Overseers  are  c!  46f! 

enabled  to  purchase  a  Workhouse  for  the  Poor ; . 

and  further  pollers  are  given  by  Stat.  22  G*  3, 

c.  83,  and  59  G.  3,  c.  12.     (2I1.)  A  Wife,  by  Co.Utt.iii.a, 

the  Common  Law,  cannot  purchase  from  her 

husband ;  but  this  is  only  because  they  do  not 

constitute  two  contracting  parties,  and  under 

the  Statute  of  Uses,  by  the  intervention  of  a 

third  person,  the  objection  is  removed. 

(212.)  But  no  person  can  be  made  to  take  i  Ventr.to6. 
an  estate  without  his  consent,  express  or  im*^ 
plied;   and  threfore  the  purchases  of  Idiots,  Co.Litt.9.b. 

Lunatics,  Infants  and  Femes  Covert,   if  dis-' 
advantageous,  maybe  set  aside.     (213.)  And  ^^J^^orth 
it  is  common  for  Trustees,   when  nominated  J  Swam.  ses. 
without  their  consent,  to  renounce  the  estate 
conveyed  to  them,  which  is  done  by  Deed  of 
Disclaimer. 

(214.)  Some  prohibitory  Statutes,  not  amount- 
ing to  a  total  disqualification,  have  been  framed 
upon  general  principles  of  state  policy.  Thus, 
hj  several  old  Statutes,  Alienations  of  Lands  Co.  litt.  s.  b. 

•  98*  b*  99.  a« 

and  Tenements'  in  Mortmain,  (t.  e.  to  religious' 
and  other  Corporations,  which  were  supposed 
to  hold  them  in  a  dead  or  unserviceable  hand,) 
Were  prohibited  under  pain  of  forfeiture  to  the 
Lord,  the  fruits  of  whose  Feudal  Seignory  (the 
great  hinge  of  Government  in  those*  days), 
were  thus  impaired.  But  by  the  concurrent 
conaent  of  the  immediate  and  all  other  subot^ 
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dinate  Lords  with  that  of  the  Lord  Paramount, 
(i\  e.  the  King,)  this  forfeiture  might  be  dis- 
pensed with.  And  now  the  Stat  7  and  8  W.  3, 
c.  37,  has  made  a  licence  from  the  Crown  a 
sufficient  dispensation  in  all  such  &ases«  (2 15.)  At 
a  later  period,  however,  it  was  thought  fit  to 
place  some  further  restraint  upon  donations  d 
real  property  for  charitable  purposes ;  and  by 
Sis  *  PSP*  ui*"'  Stat  Q  G.  2,  c.  36,  it  was  enacted  that  all  con- 

693;  f  Foobl.  -^  »         */    > 

fid ;  jac.  183.  veyauces,  &c.  for  any  charitable  uses,  (although 
tfaoro/sB.&A.  not  to  corporations,)  should  be  void  unless 
wrigbie! SB.  ^^  made  by  deed  indented,  sealed  and  delivered 
Si  A,  710.        u  jn  ijjg  presence  of  two  or  more  credible  wit- 

^^  nesses  twelve  calendar  months  at  least  before 
*^  the  death  of  the  donor  or  grantor,  (including 
'*  the  days  of  the  execution  and  death,)  and 
**  be  enrolled  in  his  Majesty's  High  Court  of 
*^  Chancery,  within  six  calendar  months  next 
See3M.&s.    «  after  the  execution  thereof;  and  unless  the 

^^  same  be  made  to  take  effect  in  possession  for 
'^  the  charitable  use  intended  immediately  from 
^^  the  making  thereof,  and  be  without  any  power 
^<  of  revocation,  reservation,  trust,  condition, 
^^  limitation,  clause  or  agreement  whatsoever, 
^'  for  the  benefit  of  the  donor  or  grantor,  ot  of 
^^  any  person  or  persons  claiming  under  hiiOk" 
But  it  is  provided  that  what  relates  to  the  seal* 
ing  and  delivering  of  the  Deed,  tvfelve  Caletudar 
Months  before  the  death  of  the  GrantoVf  shall 
not  extend  to  any  purchase  '*  to  be  made  really 
^<  and  bond^fide  for  a  full  and  valuable  consi- 
'^  deration,  actually  paid  at  or  before  the  mak«* 
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<<  ing  of  such  conveyance  without  fraud  or 
^'  collusion."  And  the  two  Universities  and 
their  Colleges,  and  (in  favour  of  the  Scholars 
only)  the  Colleges  of  Eton,  Winchester  and 
Westminster,  axe  exempted  from  the  operation 
of  the  Statute,  with  one  restriction  only,  which 
has  since  been  taken  off  by  Stat.  45  G.  3,  c.  lOl, 
The  like  favour  has  been  extended  to  the  British 
Museum,  by  Stat.  5  G.  4,  c.  39,  s.  3. 

(216.)  By  Stat.  1  Ann.  c.  7,  the  Crown 
Lands  and  Hereditaments  (except  Advowsons) 
in  England  and  Wales  are  made  inalienable, 
except  that  they  may  be  leased  for  thirty  years, 
or  three  lives,  under  the  restrictions  there 
imposed.  Property  forfeited  to  the  Crown  for 
Treason  or  Felony  may  however  be  restored  J 
and  this  exception  is  enlarged  by  Stat.  39  8c 
40  G.  3,  c.  88,  s.  13.  And  several  other  Acts 
have  also  passed,  placing  certain  parts  of  the  . 
Royal  Domain  at  the  disposal  of  Government, 
with  a  view  to  its  improvement,  or  for  other 
purposes. 

(217.)  By  St  1  Eliz.  c.  19,  Archbishops  and 
Biijiops,  and  by  St  13  Eliz.  c.  10,  Colleges, 
Deans  and  Chapters,  Hospitals,  Parsons  and 
Vicars,  are  prohibited  from  alienation,  (beyond 
the  life,  it  must  be  understood,  of  the  Incumbent  ^'  ^»"*  ^'  ■• 
CNT  Head  of  the  Corporation  for  the  time  being,) 
except  by  way  of  lease  for  twenty-one  years  or 
three  lives,  (or  a  less  period,)  ^*  whereupon  the 
"  accustomed  yearly  rent,  or  more  shall  be  re^ 
^'served  and  payable  yearly  during  the  said 


7^  OF   ESTATES   IN   FES  SIMPLE. 

^^  term."  And  the  leases  to  which  the  last  of 
these  two  Statutes  relates  are  further  restricted 
by  St  1 8 Eliz.  c.  ii ,  w^ich requires  that,  where 
any  former  lease  for  years  is  in  being,  it  must 
be  expired,  surrendered  or  ended  within  three 
years  next  after  the  making  of  the  new  lease* 
The  St.  14  Eliz.  c.  11,  as  to  houses  in  Towns 
which  are  affected  by  13  ^iz»,  extends  the  term 
to  forty  years,  but  prohibits  leases  in  reversion, 
and  requires  the  burthen  of  repairs  to  be  im- 
posed upon  the  lessee :  it  also  allows  of  absolute 
^alienation  by  way  of  exchange.  By  St.  1 8  Eliz. 
c.  6,  as  to  leases  by  Colleges  in  the  Univer- 
sities, and  those  of  Winchester  and  Eton,  one 
third  of  the  whole  rent  is  required  to  be  reserved 
in  com ;  viz.  ^^  in  good  wheat  after  the  rate  of 
**  6  s.  Sd,  the  quarter  or  under,  and  good  malt 
"  at  5^:  the  quarter  or  under.'* 

Cu.  Litt.  44.  t,  (2 1 8.)  It  is  to  be  observed  that,  by  the  Com- 
mon Law,  Archbishops  and  Bishops,  although 
they  were  held  to  be  seised  in  fee  simple  in 
right  of  their  Churches,  could  make  no  As- 
surance to  bind  their  Successors  without  the 
concurrence  of  the  Dean   and  Chapter;  and 

Co.  Litt.  67.  ft.  that  Parsons  and  Vicars,  though  not  properly 

said  to  be  seised  in  fee  simple,  but  for  their 
lives  only,  might  bind  their  Successors  with  the 
assistance  of  the  Patron  and  Ordinary ;  and  as 

Cu,  Litt.  45.  ft.  the  above  Statutes  are  merely  restrictive,  they 

do  not  enable  the  parties  to  dispense  with  the 
necessary  consent 

S?*D^T        (2^90  By  St.  13  Eliz.  c.  20j  (which  is  only 
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partially  repealed  by  St  57  G.  3,  c.  99,  s.  l,)  |*^7;2f'^®* 
_  all  Charges  upon  Ecclesiastical  Benefices  are 
made  void.    This  seems  to  include  Mortgages, 
though,  made  for  the  life  only,  or  incumbency 
of  the  Mortgagor. 

(220.)  Anciendy  the  Husband  had  power  iitt.594, 
over  his  Wife's  land,  by  Fectfment  or  Fine,  to 
make  such  an  alienation  of  it  that  she  could 
not  lawfully  enter  upon  it  after  his  death,  but 
must  pursue  her  right  by  Action :  this  power 
13  taken  away  by  St.  32  H.  8,  c.  38,  s.  4. 

(221.)  Statutes  which  have  in  view  the  sup- 
pression of  fraud  or  unfailr  dealing  between  man 
and  man,  may  be  properly  called  remedial.     Of 
this  kind  are  those  provisions  of  the  Statute  of   ^^j^^  ^5^  \ 
Frauds  which  make  the  signature  of  the  Grantor 
essential  to  the  validity  of  a  Conveyance.     By 
the  Common  Law,  Fraud  (as  well  as  Force  or  ^  Bac.  Ab.  t94« 
Duress)  renders  void  the  Deed  or  engagement  Ab.  40s. 
of  the  person  against  whom  it  is  practised ;  and 
the  party^s  own  fraudulent  intention  against 
others  has  a  like  effect  as  far  as  they  are  con** 
cemed  :  in  affirmance  and  explanation  of  whick 
latter  rule,  (223.)  the  St  13  Eliz.  c.  5,  enacts, 
diat  all  conveyances,  &c.  as  well  of  Lands  and 
Tenements  as  of  Goods  and  Chattels  made  *^  of 
**  malice,  fraud,  covin,  collusion  or  guile,"  for 
the  intent  or  purpose  of  delaying,  hindering  or 
defrauding  creditors  and  others  of  their  just 
and  lawfiil  actions,  suits,  debts,  &c.  shall  be 
deemed  and  taken  (only  as  against  those  per* 
flons,  their  heirs,  executors,  &c.)  "  to  be  clearly 
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f  <  and  utterly  void,  frustrate  and  of  none  effect ; 
*^  any  pretence,  colour,  feigned  consideration, 
^^  expressing  of  Us0,  or  any  other  matter  of 
*^  thing  to  the  contrary  notwithstanding."    But 
it  is  provided,  that  the  Act  shall  not  extend  to 
any  estate  or  interest  made,  conveyed  or  as- 
sured, upon  good  consideration  and  bond  Jide^  to 
any  person  or  persons  ^^  not  having  at  the  time. 
*^  of  such'  conveyance  or  assurance  to  them 
^^  made,  any  manner  of  notice  or  knowledge  of 
^'  such  covin,  fraud  or  collusion  as  is  aforesaid." 
dBac.Ab.3ii;      (11230  The  good  consideration  mentioned  in 
i7i?D;*Johii.   this  and  the  following  Statute  must  be  eithet 
rSt^luso!    pecuniary  (or  at  least  valuable),  or  that  of  an 

intended  marris^e  which  afterwards  takes  effect* 
A  conveyance  made  in  consideration  of  ^'  natural 
'^  love  and  affection''  is  considered  as  merely 
voluntary  or  gratuitous. 

(124.)  The  Statute  27  Eliz.  c.  4,  (made  per* 
petual  by  St  30  El.  c.  18,  s.  3,)  makes  void> 
as  against  subsequent  Purchasers  for  money  of 
other  good  consideration,  all  conveyances,  &C4 
of  Lands,  Tenements  or  Hereditaments,  made 
for  the  intent  and  purpose  to  defraud  and  de^ 
ceive  such  Purchasers  ;  *'  any  pretence,  colour, 
'*  feigned  consideration,  or  expressing  of  any 
'^  Use  or  Uses  to  the  contrary  notwidistandii^.^ 
But  it  has  a  saving  of  all  conveyances  made 
^*  upon  or  for  good  consideration  and  hondfidcT 
It  also  makes  void  as  against  the  same  persons 
all  conveyances  ^'  with  any  clause,  provision^ 
**'  article  or  condition  of  revocation,  deteimina-t 


or   ESTATES   IN    FEE  SIMPLE.  79 

'^  tioQ  or  alteration,  at  [the  Graptor's]  will  or 
"  pleasure/'  whether  such  clause,  &c.  extend  to 
tlie  whole  interest  conreyed,  or  only  partially 
affect  it  But  there  follows  a  Proviso  ^*  that 
"  no  lawful  Mortgage,  made  bond^fide  and  witb^ 
^  out  fraud  or  covin,  upon  good  consideration^ 
^  shall  be  impeached  or  impaired  by  force  of 
« this  Act" 

(22S0  It  ^^  h^e:a  repeatedly  decided  that  Sagd.  Vend. 
a  Voluntary  Conveyance  is  void  under  this  Act 
against  a  Purchaser, .  though  he  had  notice  of  it 
befixe  his  purchase :  the  consequence  of  which 
18^  (though  probaUy  never  intended  by  the 
Legislature,)  that  it  is  impossible  to  make  an 
absolutely,  irrevocable  free  gift  of  lands  or  tene^ 
ments.    (226.)  The  Title  however  of  the  person 
who  has  made  the  gift  is  not  likely  to  be  such  as 
a  (MTudent  purchaser  will  afterwards  accept ;  not  Sugd.  Vend. 
only  because  there  may  have  been  a  good  con-* 
sideration  for  the  prior  conveyance,  though  none 
^pear ;  a  feet  of  which  any  evidence  may  b^  t^ms^.9S5. 
given,  in  a  Court  of  Justice,  which  is  not  e^.'- 
eluded  by  the  express  language  of  the  Deed ; 
(227.)  but  also  because  a  prior  purchaser  (for  Sugd.Vend. 
such  good  consideration  as  the  Act  requires)  l^uul^* 
from  the  voluntary  Grantee  will  have  the  pre-  *Lc»*^- 
ferable  claim,  and  this  whedier  he  knew  the  b,c.  Tr.  511 ; 
oonveyance  to  be  voluntary  or  not   (238*)  Con^-  Sogd.  Vend. 
feyances  upon  Trust,  for  the  payment  of  debts 
aheady  incurred,  are  regarded  as  voluntary,  if 
there  be  no  appearance  of  a  contract  with  the 
Creditors  on  the  occasion ;  but  if  any  of  them 
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be  parties  to  the  Deed,  it  may  be  thought  to  alter 
the  case. 

(229.)  By  12  Ann.  st.  2,  c.  16,  s.  1,  no  per- 
son shall  '^  take  directly  or  indirectly,  for  loan 
*^  of  any  monies,  wares,  merchandize,  or  other 
**  commodities  whatsoever,  above  the  value  of 
**  five  pounds  for  the  forbearance  of  one  hundred 
^*  pounds  for  a  year,  and  so  after  that  rate  for 
«  a  greater  or  lesser  sum,  or  for  a  longer  or 
'*  shorter  time ;  and  all  Bonds,  Contracts  and 
'*  Assurances  whatsoever,  made  for  payment  of 
"  any  Principal  or  Money  to  be  lent  or  cove- 
**  nanted  to  be  performed  upon  or  for  any  Usury, 
"  whereupon  or  whereby  there  *  shall  be  re- 
**  served  or  taken  above  the  rate  of  five  pounds 
*^  in  the  one  hundred  pounds,  as  aforesaid,  shall 
"  be  utterly  void." 

(232.)  Notwithstanding  the  words  "  directly 
**  or  indirectly "  in  this  Statute,  there  are  cases 
where  the  lender  may  eventually  obtain  more 
than  the  repayment  of  his  principal  wi&  interest 
after  the  rate  prescribed,  without  violating  the 


*  (230.)  It  has  sometimes  happened  that,  where  there 
was  no  usurious  contract,  an  erroneous  expression  in  a 
Deed  has  given  the  appearance  of  it.  In  such  cases  the 
Courts  will  admit  evidence  to  he  given  of  the  mistake. 
Buddey  v.  GvUdbatdc^  Cro.  Jac.  677*  Nmsan  v.  Wlutiey^ 
Cro.  Car-  501.  Murray  v.  Hardingy  a  fil.  Rep.  8599 
3  Wils.  390.  ' 

(231.)  When  the  interest  has  become  due>  it  may,  by 
a  new  agreement,  be  added  to  the  Principal ;  but  thi0 
cannot  be  stipulated  in  the  original  contract.  9  V,  J.  371. 
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law.     This  is  generally  the  cage  in  loans  of  ^B«c.Ab.i98. 
money  upon  speculation,  where,  by  the  terms  of  field  v.  jans«en, 
the  contract,  it  is  left  to  chance  whether  the       *  •  ^*- 
lendeiv  shall  gain  or  lose.    Thus,  when  the  price  Coote  Mortg. 
of  the  Public  Stocks  is  so  low  that  the  purchaser 
of  them  would  receive  more  in  the  Dividends 
than  the  legal  interest  of  his  purchase-money, 
the  same  benefit  may  be  contracted  for  in  a  pri- 
vate loan ;  but  then  it  must  be  subject  to  the 
same  contingency  of  loss  by  4  further  declension 
of  the  price  of  Stocks ;  the  agreement  being,  not 
to  repay  the  money  lent  with  interest,  but  to  re« 
tarn  such  a  sum  of  Stock  as  that  money  would 
purchase  at  the  time  of  the  loan,  and  half  yearly 
sums  equal  to  the  Dividends  in  the  mean  while. 
So,  in  an  Agreement  for  Partnership  in  Trade,  Fereda^w-Hor- 
the  money  brought  in  by  one  Partner  may  be 
made  repayable,  with  more  than  legal  interest 
in  the  mean  time,  to  arise  out  of  the  profits  of 
the  business :  but  here  not  only  the  money  thus 
advanced,  but  all  the  lender's  property,  is  neces- 
sarily made  liable  to  the  engagements  of  the 
Finn,  whatever  stipulations  may  be  entered  into 
by  the  other  Partners  for  his.  indemnity. 

(233.)  And  the-same  principle  of  contingency 
is  applicable  to  that  most  usual  evasion  of  the 
law,  the  sale  of  Life  Anauities ;  where  the  dura- 
tion of  the  yearly  payment  being  uncertain, 
though  it  far  exceed  the  legal  interest  of  the 
numey  advanced  by  the  purchaser,  it  can  never 
be  affirmed  with  absolute  certainty  that  he  will 
be  reimbursed :  and  though  it  is  generally  in- 
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tended  that  the  Annuity  should  be  redeemed, 
at  a  price  which  is  never  fixed  below  the  amount 
of  the  original  purchase-money,  yet,  by  leaving 
such  redemption  to  the  option  of  the  Vendor, 
the  contingency  is  still  preserved  :  nor  does  the 
usual  contract  of  the  purchaser  with  other  per- 
sons (as  the  Directors  of  an  Insurance  Office) 
by  giving  up  to  them  a  part  of  the  proceeds  of 
his  Annuity,  to  secure,  upon  its  expiration,  the 
recovery  of  a  sum  equal  to  the  purchase-money, 
produce  such  a  certainty  of  repayment  as  to  con- 
stitute Usury.  (234.)  The  Legislature  however 
has  made  some  attempt  to  regulate  these  trans- 
>  actions ;  for  which  purpose,  by  St.  53  Geo.  3, 

SecSagd.Wnd.  q.  141,  (which  Tcpcals  the  similar  Act  of  17 
\cyv.TttWy,     Gco.  3,  c.  26,  and  has  been  amended  by  Stat. 

3  Geo.  4,  c.  92,  and  Stat.  7  Geo.  4,  c,  75,)  the 
Grant  of  any  Life  Annuity  for  money  or  money's 
worth,  unless  secured  upon  Lands  of  sufiicient 
value  in  the  Grtmtor's  immediate  power,  or  by 
the  transfer  of  a  competent  sum  of  Stock,  is  re- 
quired to  be  registered  in  the  Court  of  Chancery 
within  thirty  days,  according  to  the  Form  of 
a  Memorial  prescribed  in  the  Act ;  otherwise  to 
be  void :  and  an  Index  is  directed  to  be  kept 
8e^  1  Biiig.       in  the  alphabetical  order  of  the  Grantors'  names, 
s  Bhig.  570 ;  *  T^^  Courts  are  also  empowered  to  set  aside  the 
6B."fifc!id5-    Grant,  if  the  purchase-money  were  not  duly 

4Bing.f6.     '     paid. 

(235.)  By  several  Acts  of  Parliament*,  Regis- 

*  (235.  n.)  St.  3  &  3  Ann.  c.  4,  and  5  Ann.  c.  18,  and 
6  Ann.  c.  35,  for  the  West  Riding :  St.  6  Ann.  c.  35,  for 
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ters  (with  indexes  for  facility  of  search),  are 
established  for  the  counties  of  York  and  Middle- 
sex ;  and  all  Deeds  relating  to  Lands  in  those 
districts  are  made  void  against  subsequent 
purchasers  or  mortgagees,  for  valuable  con- 
sideration, if  not  duly  registered  before  the 
registration  of  their  purchase  or  mortgage 
Deeds.  Of  these  Statutes  something  more  will 
be  said  in  another  place.  Chap.  i. sect.  7. 

(236.)  Enabling  Statutes,  for  the  more  con- 
venient arrangement  of  property,  are  of  various    (203, 204.) 
kinds.     Those  relating  to  Trustees  and  Mort- 
gagees, and  to  the  property  of  Lunatics,  have 
been  already  noticed. 

By  St.  21  H.  8,  c.  4,  (prior  to  the  Statute  of 
Uses,)  where  a  person  entitled  to  the  Use  of  (120.) 
Lands,  by  his  last  Will  empowers  his  Executors 
to  sell  them,  on  the  refusal  of  any  of  these 
Executors  to  join  in  performing  the  trust,  the 
rest  are  enabled  to  execute  the  Power  by  them-^ 
selves. 

(237.)  By  St.  32  H.  8,  c.  28,  s.  1,  all  per*, 
sons  of  full  age  "  having  any  estate  of  inherit-  Co.  LUt.  4*. 
**  ance,  either  in  fee  simple  or  in  fee  tail,  in 
"their  own  right,  or  in  the  right  of  their  (217.) 
'*  Churches  or  Wives,  or  jointly  with  their 
"  Wives,*'  are  enabled  to  make  leases  "  by 
**  writing  indented  under  seal,"  according  to  the 


the  East  Riding,  and  the  Town  and  County  of  Kingston 
upon  Hull :  St.  7  Ann.  c.  20,  for  Middlesex :  and  St. 
8  G.  2,  c.  6,  for  the  North  Riding.    See  Sugd.  Vend.  66«. 
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conditions  cotitained  in  s,  2.'of  the  same  Act, 
Chap.  ?.  seel. «.  which  is  giveb  at  large  in  another  part  of  this 

work.     This  power  does  not  extend  to  Parsons 
(218.)       and  Vicars,  as  not  having  an  estate  of  inherit- 
ance;   but  in  the  case  of  Archbishops    and 
Bishops  it  makes  the  consent  of  their  Deans 
and  Chapters    unnecessary.     By  s.  3,   if  the 
(207.)       inheritance  be  the  Wife's,  she  must  be  made  a 
'  party  to,  and  must  seal  the  Indenture ;  and  the 
rent  must  be  re&erved  to  the  Husband  and 
Wife  and  the  Heirs  of  the  Wife  ac<^ording  to 
her  estate. 

(238.)  By  St.  17  G.  3,  c.  53,  amended  by 
St.  21  G.  3,  c.  66y  and  St  5  G.  4,  c.  89, 
Ecclesiastical  Incumbents,  with  consent  of 
Patron  and  Ordinary,  are  empowered  to  mort- 
gage the  Church  property  for  a  term  of  years, 
to  secure  the  repayment  of  money  borrowed  for 
building  Parsonage  Houses,  or  ivepairing  such 
as  are  ruinous. 

(239.)  The  St  55  G.  3,  c.  147,,  (amended, 
in  some  points  of  form  by  St  1  G.  4,  c.  6, 
and  more  materially  by  St  6  G.  4,  c.  8,  and 
St.  7  G.  4,  c.  66,)  empowers  Ecclesiastical 
Incumbents,  with  the  consent  of  the  Patron, 
and  the  Bishop  of  the  Diocese,  and  according 
to  the  forms  prescribed  by  the  Act,  to  exchange 
their  Parsonage  Houses  and  Glebe  Lands  for 
others  more  valuable  or  commodious. 
sttchup.6.  (240.)  The  General  Inclosure  Act,  41  G.  3, 

c.  109,  and  the  Land  Tax  Redemption  Act, 
42  G.  3,  c.  116,  (repealing  former  Acts,  and  it* 
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self  successively  amended  by  several  others^  and 
particularly  by  St.  45  G.  3,  c.  77;  St  50  G.  3, 
c.  58 ;  St.  53  G.  3,  c.  123;  St  54  G.  3,  c.  173; 
and  St.  57  G.  3,  c.  100,)  also  confer  many  very 
ample  powers  for  similar  purposes  of  conve* 
nience. 

(241.)  Other  Statutes  there  are  which  em^ 
power  certain  persons  to  dispose  of  the  estates* 
of  others,  under  particular  circumstances,  for 
the  satisfaction  of  their  debts. 

Tlie  most  important  of  these  is  the  Bankrupt 
Act  of  6  G.  4,  c.  1 6,  which  has  repealed  the 
old  Statutes  relating  to  Bankruptcy,  and  con- 
solidated their  provisions  with  some  alteration. 
Having  determined  what  persons,  in  respect  of 
their  employments,  are  capable  of  becoming 
Bankrupts,  (s.  2,)  it  proceeds  (s.  5,  &  seqq.) 
to  enumerate  the  Acts  by  which  they  may  be- 
come so.  One  of  these  is  the  Trader's  *^  making 
"  any  fraudulent  Grant  or  Conveyance  of  any 
^^  of  his  Lands,  Tenements,  Goods  or  Chattels, 
^  with  intent  to  defeat  or  delay  his  Creditors." 
Bat  by  8.  4,  a  Conveyance  or  Assignment  by 
Deed,  to  a  Trustee  or  Trustees,  of  all  his  estate 
and  effects  for  the  bendSit  of  all  his  Creditors,  if 
it  be  executed  according  to  the  forms  there 
prescribed,  is  not  an^Act  of  Bankruptcy,  unless 
a  Conunission  issue  within  six  months  after- 
wards. This  Commission  (s.  12,  &  seqq.)  is 
issaed  under  the  Great  Seal,  upon  Petition  of 
Creditors  to  the  Chancellor ;  and  the  Commis- 
sioners thereby  appointed  are,  upon  sufficient 

o  3 
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evidence  of  the  facts,  (s.  24.)  to  adjudge  the 
Trader  a  Bankrupt ;  after  which,  by  s.  36,  they 
may  proceed,  though  he  happen  to  die.  By 
8.61,  the  Creditors  are  to  choose  persons  to  be 
Assignees  of  the  Bankrupts  property.  And 
by  s.  64, 

(•242.)  "  The  Commissioners  shall,  by  Deed 
*^  indented  and  inrolled  in  any  of  His  Majesty's 
"  Courts  of  Record,  convey  to  the  said  Assig- 
^^  nees,  for  the  benefit  of  the  Creditors,  all 
^'  lands,  tenements,  and  hereditaments  (except 
^'  Copy  or  Customary  hold),  in  England,  Scot- 
'^  land,  Ireland,  or  in  any  of  the  dominions^ 
^^  plantations,  or  colonies  belonging  to  His 
^'  Majesty,  to  which  any  Bankrupt  is  entitled ; 
'^  and  all  Interest  to  which  such  Bankrupt  is 
^'  entitled  in  any  of  such  lands,  tenements  or 
^^  hereditaments,  and  of  which  he  mighty  accord- 
"  ing  to  the  Laws  of  the  several  countries,  domi- 
^'  nions,  plantations  or  colonies,  have  disposed ; 
^'  and  all  such  lands,  tenements  and  heredita- 
^^  ments,  as  he  shall  purchase,  or  shall  descend, 
^^  be  devised,  revert  to,  or  come  to  such  Bank- 
**  rupt  before  he  shall  have  obtained  his  Certi- 
**  ficate,  and  all  Deeds,  Papers  and  Writings 
^^  respecting  the  same ;  and  every  such  Deed 
^^  shall  be  valid  against  the  Bankrupt,  and 
^^  against  all  persons  claiming  under  him." 
Copyhold  property,  which  is  exempted  out  of 
this  section,  is  provided  for  in  another,  which 
Chap.  7.  shall  be  inserted  in  its  proper  place. 

(243.)  By  Section  66,  the  Lord  Chancellor 
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is  empowered,  on  petition,  to  vacate  the  Con- 
veyance, and  the  Commissioners  to  make  a 
new  one ;  but  this  is  not  to  affect  the  I'itie  of 
any  Purchaser  under  any  Conveyance  prior  to 
the  Chancellors  Order.  The  object  of  this 
section  is  to  provide  for  the  case  of  the  absence 
or  other  disability  of  any  of  the  Assignees. 

(244.)  By  Section  70,  the  Assignees  may 
take  advantage  of  any  condition  or  power  of 
redemption  annexed  to  any  former  conveyance 
by  the  Bankrupt,  as  fully  as  the  Bankrupt  him- 
self might  have  done. 

(•245.)  By  Section  73,  it  is  enacted,  that  if 
any  Bankrupt,  being  at  the  time  insolvent,  shall 
(except  upon  the  marriage  of  any  of  his  chil- 
dren, or  for  some  valuable  consideration)  have 
conveyed  to  any  of  his  children,  or  any  other 
person,  any  other  hereditaments,  &c.  the  Com- 
missioners shall  have  power  to  sell  and  dispose 
of  the  same  as  aforesaid ;  and  every  such  sale 
shall  be  valid  against  the  Bankrupt,  and  such 
children  and  persons  as  aforesaid,  and  against 
all  persons  claiming  under  him. 

(346.)  By  Section  77,  "  All  Powers  vested  in 
^^  any  Bankrupt  which  he  might  legally  execute 
**  for  his  own  benefit  (except  the  right  of  nomi- 
^^  nation  to  any  vacant  Ecclesiastical  Benefice) 
^  may  be  executed  by  the  Assignees,  for  the  ' 
*^  benefit  of  the  Creditors,  in  such  manner  as 
^^  the  Bankrupt  might  have  executed  the  same.'^ 

(247.)  By  Section  78,  the  Lord  Chancellor  is 
empowered,  **  upon  the  petition  of  the  Assig- 

•  4 
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**  nees,  or  of  any  Purchaser  from  them,  of  any 
'^  part  of  the 'Bankrupt's  Estate,  if  such  Bank- 
**  rupt  shall  not  try  the  validity  of  the  Commis* 
*^  sion,  or  if  there  shall  have  been  a  Verdict  at 
'^  Law  establishing  its  validity,  to  order  the 
'*  Bankrupt  to  join  in  any  Conveyance  of  such 
**  estate,  or  any  part  thereof;  and  if  he  i^all  not 
**  execute  such  Conveyance  within  the  time 
**  directed  by  the  Order,  such  Bankrupt,  and  all 
'*  persons  claiming  under  him,  shall  be  stopped 
'^  from  objecting  to  the  validity  of  such  Con- 
''  veyance ;  and  all  Estate,  Right  or  Title  which 
*^  such  Bankrupt  had  therein,  shall  be  as  effec- 
^^  tually  barred  by  such  order  as  if  such  Convey- 
^^  ance  had  been  executed  by  him.^' 

Thus  the  purchaser  is  relieved  from  all  ap- 
prehension of  the  Commission  being  superseded 
8  v.  J.  534^     or  called  in  question,  which  would  destroy  or 

throw  a  doubt  upon  his  title. 

(248.)  It  is  to  be  observed,  that  if  a  Com- 
mission be  issued  against  any  Trader,  and  he 
be  thereupon  adjudged  a  Bankrupt,  he  becomes 
so  from  the  time  when  the  Act  of  Bankruptcy 
on  which  the  Commission  is  grounded  was 
committed ;  so  that  the  Power  of  the  Commis- 
missioners  overreaches  and  annuls  all  convey- 
ances made  by  him  since  that  time.  And 
therefore  by  sect.  81  it  is  enacted, 

(249.)  That  all  Conveyances  by,  and  all 
Contracts  and  other  Dealings  and  Transactions 
by  and  with  any  Bankrupt^  bond  fide  made  and 
entered  into  more  than  two  calendar  months 
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OF  ESTATES   IN   FEE    SIMPLE.  89 

before  the  date  and  issuing  of  the  Commission 
against  him,  shall  be  valid,  notwithstanding  any 
prior  act  of  Bankruptcy  by  him  committed; 
provided  the  person  or  persons  so  dealing  with 
such  Bankrupt  had  not,  at  the  time  of  such 
Conveyance,  Contract,  Dealing  or  Transaction, 
notice  of  any  prior  act  of  Bankruptcy  by  him 
committed :  Provided  also,  that  where  a  Com- 
mission has  been  superseded,  if  any  other 
Conunissicm  shall  issue  against  any  person  or 
persons  comprised  in  such  first  Commission, 
within  two  calendar  months  next  after  it  shall 
have  been  superseded,  no  such'  Conveyance, 
Contract,  Dealing  or  Transaction,  shall  be  valid, 
unless  made  or  entered  into  more  than  two 
calendar  months  before  the  issuing  the  first 
Commission. 

(250.)  And  by  Section  86,  "  That  no  pur- 
"  chase  from  any  Bankrupt  bofid  Jide  and  for 
''  valuable  consideration,  where  the  purchaser 
**  had  notice  at  the  time  of  such  purchase  of  an 
''act  of  Bankrupt  by  such  Bankrupt  com- 
"  mitted,  shall  be  impeached  by  reason  thereof, 
*^  unless  the  Commission  against  such  Bank- 
*^  mpt  shall  have  been  sued  out  within  twelve 
**  calendar   months   after  such   act  of  Bank- 

"  ruptcy/' 

(251.)  And  for  the  further  security  of  Pur- 
chasers^  the  87th  section  provides  "  That  no 
"  title  to  any  Real  or  Personal  Estate  sold  under 
**  any  Commission,  or  under  any  Order  in  Bank- 
"  mptcy,  shall  be  impeached  by  the  Bankrupt, 
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*^  or  any  person  claiming  under  him^  in  respect 
*'  of  any  defect  in  the  suing  out  of  the*  Commis- 
"  sion,  or  in  any  of  the  proceedings  under  the 
^'  same,  unless  the  Bankrupt  shall  have  com- 
**  menced  proceedings  to  supersede  the  said 
^'  Commission,  and  duly  prosecuted  the  same, 
^^  within  twelve  calendar  months  from  the  issuing 
"  thereof." 

(252.)  The  Acts  for  the  Relief  of  Insolvent 
Debtors  to  whom  the  Bankrupt  Laws  do  not 
extend,  have  hitherto  been  only  temporary  and 
experimental.  They  require  a  cessio  bonorum 
from  the  Debtor,  but  it  is  made  by  his  own 
Deed ;  which,  however,  is  rendered  effectual 
beyond  the  ordinary  rules  of  Law  by  St.  7  G.  4, 
c.  57.  s.  11,  the  Enactment  now  in  force. 

(253.)  B3rStat.  13  El.  c.  4,  the  Lands  and 
Tenements  of  Treasurers,  Receivers,  Collectors, 
&c.  under  the  Crown,  are  charged  with  their 
arrearages  from  the  time  of  their  entrjr  upon 
office.  And  by  Statute  25  G.  3,  c.  35,  the 
Court  of  Exchequer  is  authorized  to  order  a  sale 
of  the  Lands  and  Tenements  so  charged ;  and 
his  Majesty's  Remembrancer  in  that  Court,  or 
his  Deputy,  is  empowered  to  convey  the  same 
accordingly  by  a  Deed  of  Bargain  and  Sale  to 
69l^4lo;^'^'''^'  be  enrolled  in  the  same  Court.     The. effect  of 

these  Statutes  is  such,  that  a  Purchaser  of  real 
property  from  an  Accountant  to  the  Crown  can 
never  be  safe  in  his  possession,  until  the  Vendor 
be  out  of  Office,  and  have  discharged  his  ar- 
rears. Eut  this  mischief  is  in  some  degree 
remedied  by  St.  i  &  2  G.  4,  c.  1 2 1 . 
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Sect.  4. — Of  Alienation  by  Will. 

(254.)  Br  the  Custom  of  Kent,  and  of  sonne  Cro.c«r.56f. 
other  parts  of  England,   and    particularly  in      '      *     ' 
North  Wales,  Lands  and  Tenements  were  al- 
ways disposable  by  Will:   but  this  was  con- 
trary to  the  general  rule  of  the  Common  Law. 
And  as  we  have  seen,  the  Court  of  Chancery 
allowed  the  testamentatary  alienation  of  Uses;       (120.) 
a  privilege  which  the  Statute  of  Uses  was  cal- 
cidated  to  destroy.     (255.)  But  this  proving 
inconvenient,  by  Stat.  32  H.  8,  c.  1,  and  after- 
wards more  explicitly  by  Stat.  24  &  25  H.  8, 
c.  5,  it  was  enacted  that  '^  All  and  singular 
^'  person  and  persons  having  a  sole  estate  or  in- 
*^  terest  in  fee  simple,  or  seised  in  fee  simple  in 
^'  *  coparcenary,  or  in  common,  in  fee  simple,  of 
'^  and  in  any  manors,  lands,  tenements,  rents  or 
^'  other  hereditaments,  in  possession,  reversion 
^^  or  remainder,  or  of  rents  or  services  incident  to 
"  any  reversion  or  remainder,"  (subject  to  cer- 
tain restrictions  in  respect  of  Tenure,  which 
have  been  removed  by  Stat.  1 2  Car.  2,  c.  24,) 
^*  shall  have  full  and.  free  liberty,  power  and 
**  authority  to  give,  dispose,  will  or  devise,  to 
'^  any  person  or  persons  (except  bodies  politic 

and  corporate)  by  his  last  will  and  testament 


(( 


*  (255.  n.)  Coparcenary  is  where  real  property  descends 
to  females  or  their  representatives  as  coheirs ;  of  which 
more  will  be  said  in  the  next  section. 
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"  in  writing,  or  otherwise  by  any  act  or  acts 
'^  lawfully  executed  in  his  life,  by  himself  solely, 
^*  or  by  himself  and  other  jointly  severally  or 
"  particularly,  or  by  all  those  ways,  or  any  of 
'^  them,  as  much  as  in  him  of  right  is  or  shall 
^*  be,  all  his  said  manors,  lands,  tenements,  rents 
''  and  hereditaments,  or  any  of  them,  or  any 
'^  rents,  commons  or  other  profits  or  commo- 
^^  dities  out  of  or  to  be  perceived  of  the  same, 
^^  or  out  of  any  parcel  thereof  at  his  own  free 
^'  will  and  pleasure."  But  it  is  further  de- 
clared in  s.  14,  ^'  That  wills  or  testaments  made 
^'  of  any  manors,  lands,  tenements  or  other  here- 
^'  ditetments,  by  any  woman  covert,  or  person 
^^  within  the  age  of  twenty-one  years,  idiot,  or 
"  by  any  person  de  non  sane  memory,  shall  not 
'^  be  taken  to  be  good  or  effectual  in  the  Law." 
(256.)  It  is  to  be  observed  that  Joint-tenants 
Lkt.  S87. '        are  not  included  in  these  Statutes.    Nor,  under 

the  Common  Law,  was  a  Joint-tenant  of  Lands 
devisable  by  Custom  allowed  to  devise  his  share. 
(36.)  The  rule  is  therefore  universal,  that  the  right  of 
survivorship  between  Joint-tenants  is  preferred 
to  their  last  Wills. 

(257.)  With  respect  to  the  construction  of  the 
words  '^  having,  an  estate  or  interest  in  posses- 
^^  sion,  reversion  or  remainder,"  it  has  been  de- 
Roe «.  Jones,     cided,  that  an  interest,  which  at  the  time  of 

1  H  Bl  SO  * 

sT.R.'ss;'      making  the  Will  is  contingent,   may  yet  be 
aSTc.^'  ^    devised,  if  it  might  otherwise  descend  to  the 

Testator's  heir.    (258.)  Such  a  contingent  inte- 
rest however  must  i>e  distinguished  from  the 
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mere  hope  or  possibility  of  succession  which  the         (n.) 
heir  of  a  person  seised  in  fee  simple  may  be 
supposed  to  have  in.  the  lifetime  of  the  latter. 
For  real  property,  acquired  after  the  Will  is 
made,  whether  by  descent  or  purchase,  cannot 
be  devised  by  anticipation.     (259-)  Nor  does  Goodrigiii». 
the  Enactment  extend  to   estates   which  are  s  Kust.  5*52 ; 
divested  and  converted  into  rights,  whether  at  At^Cen. v. 
the  time  of  making  the  Will,  or  only  at  the  Tes-  J^^^'  ^  ^'  ^' 
tators  death. 

(260.)  By  the  5th  and  6th  Sections  of  the 
Statute  of  Frauds  (29  Car.  2,  c.  3,)  it  is  enacted, 

5.  ^^  That  all  Devises  and  Bequests  of  any 
"  Lands  or  Tenements  devisable  either  by  force 
"  of  the  Statute  of  Wills,  or  by  this  Statute,  or  by 
''  force  of  the  Custom  of  Kent,  or  the  custom  of 
'*  any  borough,  or  any  other  particular  custom, 
"  shall  be  in  writing,  and  signed  by  the  party  so 
''  devising  the  same,  or  by  some  other  person 
'^  in  his  presence  and  by  his  express  directions, 
"  and  shall  be  attested  and  subscribed  in  the 
''  presence  of  the  said  Devisor  by  three  or  four 
^  credU>le  witnesses,  or  else  they  shall  be  utterly 
^  void  and  of  none  effect/' 

(261.)  6.  **  And  moreover,  no  Devise  in  Writ- 
'^  iag  of  Lands,  Tenements  or  Hereditaments,  nor 
^  any  clause  thereof,  shall  be'  revocable,  other- 
^  wise  than  by  some  other  Will  or  Codicil  in 
''  writing,  or  other  writing  declaring  the  same» 

*'  or  by  •  burning,  cancelling,  tearing  or  obli- 

■^        --  —  - 

*  (2G2.)  The  cancellation,  &c.  must  be  intentional ;  if 
accidental,  it  is  no  revocation ;  tliough  if  all  evidence  of 
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'*  terating  the  same  by  the  Testator  himself,  or 
"  in  his  presence  and  by  his  directions  and  con- 
^'  sent ;  but  all  Devises  and  Bequests  of  Lands 
^^  and  Tenements  shall  remain  and  continue  iu 
"  force  until  the  same  be  burnt,  cancelled,  torn 
^*  or  obliterated  by  the  Testator,  or  his  direc- 
^'  tions  in  manner  aforesaid,  or  unless  the  same 
"  be  altered  by  some  other  Will  or  Codicil  in 
"  writmg,  or  other  writing  of  the  Devisor  signed 
**  in  the  presence  of  three  or  four  witnesses,  de- 
^^  daring  the  same ;  any  former  Law  or  Usage 
"  to  the  contrary  notwithstanding/' 

(263.)  Since  this  last  Statute  it  has  been  most 

usual  for  the  Testator  to  sign  his  Will  in  the 

presence  of  three  witnesses,  who  immediately 

attest  his  signature  by  the  subscription  of  their 

Eiijn  V.  Smith,    own  namcs.     But  there  is  no  absolute  necessity 

n.  ib. ;  Wes^    ^^^^  the  wituesscs  should  subscribe  at  the  same 

ncdy*ir'^&  B.  *^™®>  ^^  ^°  *^^  presence  of  one  another ;  nor  per- 
3fi«-  haps  that  the  Testator's  signature  should  be 

made  in  the  presence  of  any  of  them,  if  it  can 
be  otherwise  proved ;  for  his  calling  upon  the 
witnesses  to  attest  the  instrument  as  his  Will 
sufficiently  enables  them  to  authenticate  it 
And  it  seems  to  be  settled  that  the  words 
**  signed  in  the  presence  of  three  or  four  wit- 

the  contents  of  the  Will  happen  to  be  destroyed,  it  muiBt 
of  course  fail  of  its  effect.  Cowp.  53.  92.  And  though 
the  Testator  appear^  to  be  the  proper  judge  of  the  suffi- 
ciency of  the  destructive  act,  it  is  necessary  that  that  act 
should  have  been  completed  according  to  his  purpose. 
Doe  V.  Perkcst  3  B.  &  A.  489. 
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"  nesses,"  which  occur  in  s.  6,  are  to  be  re- 
ferred only  to  the  "other  writing"  there  men* 
tioned  ;  meaning  such  an  instrument  of  revo- , 
cation  as  contains  no  new  disposition,  and  is 
therefore  neither  Will  nor  Codicil. 

(264.)  In  order  to  ensure  the  credihility  of  the 
witnesses,  the  Stat.  25  Geo.  2,  c.  6,  deprives 
them  of  all  benefit  which  the  Will  may  confer, 
unless  by  a  provision  for  payment  of  the  Tes- 
tator's debts.    (^265.)  It  seems  however  that  if  Hatfield ». 
there  be  a  devise  of  Real  Property  to  the  wife  589.'**' 
of  one  of  the  witnesses,  which  is  a  case  not  pro- 
vided for  by  that  Statute,  the  husband  in  pre- 
sumption of  Law  is  not  credible ;  and  therefore, 
if  there  be  not  three  other  witnesses,  the  Will  is 
void.    (26&J)  But  a  mere  legatee  of  personal  Doev.Tcage. 
property  (not  being  a  subscribing  witness)  has  *    *      -      * 
been  allowed  to  give  his  testimony  to  the  sanity 
of  the  Testator  in  a  case  where  Real  Property 
was  concerned ;  for  the  establishment  of  the 
Will  in  a  Court  of  Common  Law  could  have  no 
influence  on  the  Ecclesiastical  Court,    which 
alone  must  decide  on  the  validity  of  the  Legacy. 

(267.)  Notwithstanding  the  peremptory  lan- 
guage of  the  6th  Section  of  the  Statute  .  of  - 
Frauds,  a  Will  may  be  revoked  in  various 
ways  indirectly  or  by  operation  of  Law.  Thus, 
in  the  first  place,  it  is  plain  that  the  Will  must 
he  deprived  of  its  effect  as  to  any  subject  which 
is  disposed  of  by  the  Testator  in  his  lifetime. 
But  this  principle  has  been  carried  to  excess ; 
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Gooduti«'  V.      and  it  is  now  undoubted  Law  that  a  *  convey- 
F.  576*.  ance  of  Lands  or  Tenements  revokes  a  former 

Will  so  far  as  it  relates  to  them,  even  though 
the  entire  use  upon  such  conveyance  result  to 
the  Testator,  so  that  he  possesses  the  same  estate 
which  he  had  before.  (268.)  An  exception, 
however,  has  been  made  to  this  rule  in  the  case 
where  a  Coparcener  or  Tenant  in  Common, 
having  made  his  Will,  afterwards  joins  with 
his  companion  in  a  conveyance  of  the  lands 
for  the  purpose  of  effecting  a  partition.  As,  if 
Luther  r.  Kid-  A.  and  jB.  be  Tenants  in  Common  of  White 
169.  n.        '    Acre  and  Black   Acre,   and   Jl.  by  his  Will 

devise  his  Moiety  of  both  Acres ;  and  then  A. 
and  B.  join  in  a  conveyance  of  both  Acres  to 
C.  in  fee,  to  the  use  of  A,  and  his  heirs  as  to 
White  Acre,  and  to  the  use  of  B.  and  his  heirs 
as  to  Black  Acre:  it  has  been  decided  that 
White  Acre  will  pass  by  the  Will  of  A.,  and 
yet  there  has  not  only  been  a  conveyance  of 
the  thing  devised,  but  a  conveyance  which  has 
entirely  changed  the  property  of  A.  as  to  one 
8  V.  J.  281.       moiety:  but  as  it  was  in  the  power  of  jB.,  by 

suing  out  a  Writ  of  Partition,  to  compel  a 
similar  change,  the  act  of  A  may  be  regarded 
as  not  absolutely  voluntary,  and  therefore  no 

(107.)  *  (267.  »•)   Even  a  defective  Becoveiy,  which  takes 

efiect  by  Estoppel  only.    Doe  v.  Bp»  ofJJUadaffy  2  N.  R. 

(215.)  491.  But  not  a  Deed  of  Conveyance  which  U  absolotely 
void  by  Statute.  MtUthevfs  v.  Venablesj  2  Bing.  136; 
and  see  EUbeck  v.  Woodf  1  Ruse.  564. 
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intention  to  revoke  his  Will  can  be  inferred 
from  it. 

(269.)  A  total  change  of  circumstances,  for  rBoc.Ab.3dS, 
which  the  Will  has  not  provided,  is  also  an  ssi/n. ;  and " 
implied  revocation.     Marriage,  and  the  birth  Eden  loVfiro. 
of  a  child,  whom  the  Will  would  disinherit,  ^'^Jj^*  ^^°* 
may  be  considered  as  together  operating  a  total  *  m.  &  s.  lo. 
change;  but  not  marriage  alone,  in  the  case  of 
a  man ;  nor,  it  seems,  the  birth  of  such  child,  if 
the  Will  were  made  after  marriage.    (270.)  The  «  Bro.  c.  C. 
Will  of  a  female  is  always  revoked  by  hef  mar- 
riage, on  the  ground  that  it  would  otherwise, 
by  her  own  act,  become  irrevocable,  which  is 
contrary  to  the  nature  of  the  instrument;  though 
it  may  become  so  by  the  act  of  God,  as  by 
insanity  supervening  and  continuing  till  death. 

(271.)  Cojmected  with  the  subject  of  Revo-  Beabie«.Dodd, 
cation,  is  that  of  Republication  of  a  Will ;  the  pj,i|^;  Jf* ' 
effect  of  which  is  not  only  to  *  restore  its  vali-  Mjckiethwmite. 

7  Bac*  Ab.321  * 

dity,  if  revoked,  but  for  most  purposes  to  alter  1  p.  Wms.  «r4*; 
its  date.     This,  in  altered  circumstances,  inay    ^^' 
be  very   material ;    general    expressions  may 

*  (272.)  The  validity  of  a  Will  which  has  been  reroked 
by  a  fiubaequent  Will,  but  not  intentionally  destroyed  or  , 

cancelled,  {Burionshaw  v.  Gilberty  Cowp.  49,)  may.  be 
restored  by  the  simple  revocation  or  destruction  of  the 
second  Will ;  {Goodrigkt  v.  Glazkr,  4  Burr.  S513 ;  Cowp. 
98 ;)  but  this  is  not  properly  a  Republication. 

(273«)  If  between  tlie  making  of  the  Will  and  of  the 
Codicil  an  Act  of  Parliament  has  passed,  by  which  the 
Will,  if  subsequently  made,  would  be  void,  the  Repub- 
lication does  not  bring  it  within  the  Act.  Willett  v. 
^ami/ord,  1  Ves.  178.  186. 

H 
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acquire  a  new  import ;  and  even  proper  names 

may  become  applicable  to  other  individuals : 

lands  also  which  were  acquired  subsequently 

to  the  original  publication  of  the  Will,  but  be* 

fore  the  republication,  will,  if  they  are  either 

specified,  or  can  be  included  in  the  description^ 

pjgott^.Wai-   be  thus  made  to  pass.    (274.)  The  most  re-^ 

Guest  V.  wu- '  markable  decision  on  this  head  is^  that  a  Co^ 

499^;'5BiDg!    dicil,  (which  is  a  kind  of  postscript  or  sup* 

^^^  plemental  instrument,)  if  signed  and  attested 

according  to  the  Statute  of  Frauds,  will,  al- 
though relating  to  the  Testator  s  personal  estate 
only,   amount  to  a  republication  of  his  Will 
which  affects  his  real  estate. 
4Bac.Ab.s34.      (275.)  Lapsc  is  a  failure  of  the  Devise  in 

consequence  of  an  event  unconnected  with  the 
Will,  namely,  the  death  of  the  Devisee  in  the 
lifetime  of  die  Testator.  And  though  the  de<- 
vise  be  to  A.  and  l^is  heirs,  yet  if  he  die  before 
the  Testator,  his  heirs  will  not  take  the  land ; 
because  the  heirs  of  A.  were  mentioned  only  to 
denote  what  estate  A.  himself  should  take>  viz. 
A  fee  simple^  if  he  were  living  at  the  time  when 
5  B.  &  p.  St.    the  Will  must  take  effect.    (2276.)  If  the  devise 

be  to  two  or  more  as  Joint-tenants,  the  whole 

will  go  to  him  or  them  who  shall  survive  the 

Testator.     (27 7O  But  it  is  otherwise  as  to 

iwsbeffieid.  Tenants  in  Common,  (278.)  unless  the  persons 

Doe  V.  Over/   be  described  in  general  terms  only,  and  as  con- 

"'.  ; .      stituting  a  class. 
Dm  o.  Under-       (279.)  An  interest  which  has  lapsed  descends 
295;'Doev.'    to  the  heir  of  the  Testator,  notwithstanding  a 

Scott,  3  M.  &  S. 
343. 
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general  residuary  devise  contained  in  the  WilL 
Where  the  first  devise  is  originally  void,  the  is  East,  sse, 
case  has  been  thought  to  be  distinguishable ;  cibbs  v.  Rom. 
but  here  too  there  have  been  decisions  in  favour  ^4  .*^'nt  »* 
oftheh«ir.  fK^f- 

(280.)  Where  the  land  is  effectually  devised 
there  can  be  no  Resulting  Use  for  the  Heir ;  Bro.  Ab.  Fcir. 
for  every  disposition  by  Will  is  said  to  imply  a  *    '*  ^ '    ' 
Consideration;  which  it   clearly  does,  if  by 
that  word  be  meant  any  thing  which  induces  a 
preference  ofthe  Devisee  to  the  Heir.  (28i.)And  is«nd.Uf.«4i; 

Snird    Pow 

when  Uses  are  actually  declared  by  Will,  it  has  154,  &c. 
been  disputed  whether  the  Statute  of  Uses  is 
applicable  to  them.  For  though  that  Statute 
has  very  comprehensive  words  for  including 
every  seisin  to  uses,  however  it  may  originate, 
yet  it  has  been  thought  that  a  devise  by  Will  is 
not  within  its  purview;  because,  not  having 
been  yet  introduced  into  the  general  system  of 
law,  it  could  not  have  been  contemplated  by 
the  legislature  of  27  H*  8.  However,  as  the 
intention  of  the  Testator,  appearing  in  his  Will, 
b  the  rule  of  its  operation,  there  can  be  no 
doubt  that  where  the  ordinary  language  of 
deeds  is  adopted  in  a  Will  for  the  manifest 
purpose  of  ascertaining  in  whom  the  legal 
estate  shall  vest,  the  effect  will  correspond  to 
that  purpose*  And  the  better  opinion  seems  to 
be  that  the  Statute  will  always  operate  in  fur. 
therance  of  the  intentipn,  though  not  in  oppo* 
sition  to  it.  (282.)  Whence  it  follows  that  the  (154, 155.) 
question  which  has  been  discussed  concerning 

H  2 
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Shifting  Uses  to  arise  out  of  a  seisin  united  with 
the  beneficial  ownership  can  have  no  place  in 
the  interpretation  of  a  Will.  For  to  this  po6thu-> 
xnous  mode  of  conveyance  the  law  has  indulged 
the  creation  of  future  and  contingent  estates, 

Pwne  c.  R  under  the  name  of  Executory  Devises,  accord- 
ing to  a  system  analogous  in  other  respects  to 
that  of  Springing  and  Shifting  Uses/  but  with 
this  difference,  that  the  gift  by  Will  is  allowed 
to  be  direct,  and  independent  of  the  interposi- 
tion of  a  third  person,  which  the  Statute  of  Uses 
Q6ft.)  requires.  And  thus  the  question  of  ScinttUa 
Juris  may  also  be  avoided. 

Litt586.  C283.)   The  anxiety  of  the  Courts  to  give 

effect  to  the  intention  of  the  Testator  induced 
them  in  early  times,  in  their  decisions  upon 
devises  by  Custom,  to  dispense  for  the  most 
part  with  those  technical  words  which  are 
required  for  the  limitation  of  Estates  by  Deeds, 
and  the  same  practice  has  been  generally  fol- 
lowed since  the  Statutes  of  Wills.  Reasonable, 
however,  as  the  indulgence  may  at  first  sight 
appear,  the  inconvenience  which  has  ensued 
from  it  is  far  more  extensive  and  important 
than  the  mischief  which  it  was  intended  to 
prevent.  The  mischief  of  greater  strictness 
would  have  been,  that  the  right  conferred  by 
the  Statute  would  be  forfeited  by  ignorance, 
while  the  inaccuracies  of  the  Testator  would 
have  redounded  to  the  benefit  of  his  heir.  The 
actual  inconvenience  has  been  the  continual 
vexation  of  our  Judges  of  Law  and  Equity  with 
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BOlisense  which  they  must  interpret,  and  absur- 
dities which  they  must  make  consistent ;  the  con- 
sequent accumulation  of  precedents,  which  some- 
times assist  and  sometimes  hamper  their  endea- 
vours ;  and  the  uncertainties  of  rij^^ht,  which  no 
private  learning  or  judgment  can  decide.  It 
must  be  owned,  however,  that  no  part  of  our 
legal  system  displays  more  ingenuity  than  that 
which  relates  to  the  interpretation  of  Wills, 
of  which  only  a  few  outlines  can  be  expected  in 
these  pages.  The  observations  here  following 
relate  to  the  subject  of  the  present  Chapter, 
Estates  in  Fee  Simple. 

(284.)  In  the  first  place,  it  is  clear  that  a  Dcnn «.  Meiior, 
Devise  of  Lands,  Tenements  or  Hereditaments,  s  b.  &  p.  s47* 
or  the  Rest  and  Residue  of  the  Testator's  Here- 
<litaments,  to  A.  without  any  expression  or 
hint  of  the  Estate  which  he  is  to  take  therein, 
gives  him  only  an  Estate  for  his  life.  It  has 
been  remarked  that  this  rule  generally  contra- 
dicts the  Testator's  intention ;  and  there  seems 
-to  have  been  no  good  reason  for  its  original 
-introduction,  but  such  as  would  have  applied 
equally  to  other  technical  rules. 

(285.)  Nor  will  the  bequest  of  other  pro-  Right*. side- 
perty  to  the  Testator's  heir  at  law  be  a  sufficient  rso ;  Denn  «.' 
indication  of  an  intention  to  disinherit  him  of  65?/"'  ^^' 
the  reversion  of  that  which  is  given  to  A. 

r286.)   But  a  Devise  of  all  the  Testator's  »««■?''• -^t^J^- 
Estate^  or  Interest ^  or  Property ^  m  any  Lands,  HoWfist  v. 
&c.  to  A.  will  give  him  the  Fee.     So,  all  the  411  -,  chichw-* 
rest  of  his  Estate,  or  of  his  Effects,  both  real  "iT^^Ter^ 

H  3 
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Roe  V.Wright,  andpcrsonaL  {287.)  So  his  Estate  at  or  of  such  a 
nSibg  ^^ '  place,  or  called  hy  such  a  name,  or  consistiDg 
& 'b*  7«'  ^  ^'    ^^  s^  many  acres  ;  notwithstanding  that  these 

expressions  may  appear  to  indicate  rather  the 

Land  itself  than  the  interest  in  it*    (288.)  So 

Paris  V.  Miller,  the  word  Part  or  Share,  as  denoting  the  Testa- 

5M.&S.408.  ,      .  .IT.  ,    ft      X    ^r         1 

Pocock  V.  Bp.    *^^  ^  mterest,  cames  the  Fee.     (280.)  Yet  the 

s'b^&b"'^     ^^^^s  Perpetiuzl  Advowsoriy  as  being  only  de^ 

scriptive  of  the  thing  devised,  have  been  held 
not  to  imply  a  gift  of  the  inheritance. 

4  Bee.  Ab.  «5o,  (290.)  A  Devise  to  A.  in  fee  simple^  or  to  him 
far  every  or  to  him  and  his  successors^  or  to 
him  and  his  blood,  or  to  him  and  hiSj  or  to  give^ 
sell,  or  do  what  he  pleases  with  it,  gives  him  the 

Co.iitt.9.b;    Fee.     (201.)  So  likewise  if  the  gift  to  him  be 

end  Harg.  n.  J ;  v    :7     /  o 

Ooodtitie  V.  charged  with  any  payment  or  burden,  in  con-** 
4  £85^*496.      sequence  of  which  he  might  be  a  loser  if  the 

interest  ceased  with  his  life ;  but  this  can  only 
be  where  the  charge  is  not  thrown  entirely  upon 
the  lands  devised,  but  affects  the  person  of  the 
devisee. 

(292.)  And  if  the  devise  be  in*  trust  for  pup- 

*  (203.)  It  sometimes  happeos  that  lands  are  devised  to 
two  or  more  persons,  and  the  heirs  of  the  turoivor^  upon 
trust  to  sell  or  mortgage  them,  &c.  The  words  would  not, 
independently  of  the  trust,  make  the  Devisees  Joint, 
tenants  in  fee ;  for  indeed  they  exclude  one  of  the  essen- 
(5S.)  tial  properties  of  Joint-tenancy,  ois.  the  power  of  making 
Partition,  or  of  otherwise  severing  the  Jointure,  in  con- 
sequence of  which  each  person's  share  mi^t  descend  to 
his  own  heirs,  instead  of  going  to  the  heirs  of  the  survivor. 
But  it  seems  now  to  be  generally  agreed  that  notwithstand- 
ing  this  defect  in  form,  the  evident  intention  of  the  tes- 
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poses  which  require  an  unlimited  power   of 
aliemition,  the  Trustee  takes  a  fee  simple.  (294.) 
Bat  on  the  other  hand,  expressions,  which  if 
used  m  a  devise  to  a  person  for  his  own  benefit 
wotdd  cany  the  fee,  may  perhaps  be  otherwise 
construed  in  the  case  of  Trustees ;  the  general 
rule  being,  that  they  shall  take  no  greater  estate  ^«  ^^i^' 
than  is  required  for  the  purposes  of  the  trust  4si. 
The  application  of  this  rule  is  often  attended  ^^  1^!^^ 
difficulty. 


(295.)  If  lands  be  devised  to  A.j  and  if  he  die  i>o«  «•  Cundaii, 
under  age  then  to  £.,  this  gives  the  fee  in  the 
first  place  to  A.  with  an  Executory  Devise,  in 
the  event  specified,  to  £.  For  if  it  were  intended 
that  A.  should  in  all  events  take  the  land  for  his 
life  only,  there  appears  no  reason  why  the  gift 
to  B.  should  be  <!onfined  to  that  contingency* 
(296.)  And  it  may  here  be  observed  that  if  the  Bromfieid  v. 
Devise  \^  to  A.  if  or  when  he  shall  attain  his  1  n.  r.  313. 
age  of  twenty*one  years,  and  if  he  die  under  that  44^. 
age  to  B.y  yet  the  estate  vests  in  A.  during  his 
minority;   for  the  first  words  of  condition  o^ 

tator  is  sufficient  to  give  the  fee  simple  to  the  Trustees 
jointly.  For  if  not,  the  inconTenient  consequence  most 
follow,  that  they  are  tenants  for  their  lives  only,  with  a 
contiDgent  remainder  in  fee  to  the  survivor ;  which  re^  (4Ss) 
aiainder,  while  it  is  contbgent,  cannot  by  any  means  be 
conveyed ;  and  though  a  Fine  would  extinguish  it,  that,  (33.  75.) 
it  seems,  would  be  for  the  benefit  of  the  Testator's  heir 
at  law,  if  he  refused  to  concur  in  the  Assurance ;  though 
11  is  evident  that  no  such  advantage  was  intended  Mm. 
See  Fearoe  C.  R.  357.    But!.  Co.  Litt.  191.  a.  n.  1. 

H4 
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contingency   are  used  only  to  introdace   the 
second,  and  not  to  suspend  or  defer  the  gift* 
Cowp.660.  (297.)  Words  which  of  themselves  would  not 

Sec  4  Bac.  Ab«   •■  ir*    •       .    ,  *i/»         •! 

255 ;  6  T.  R.  be  suflicient  to  carry  the  fee  simple  are  some* 
4if 'Bufsfe^*  times  aided  by  an  introductory  clause,  showing 
•^  14  East,  tjj^  Testator's  intention  to  dispose  of  all  his  pro-* 
s^  Right  V.  perty.  (298.)  And  where  it  is  evidendy  in- 
Doag!?^)"'  tended  that  each  of  several  persons  should  take 
?B.  &  cTaaa.  '^®  ^^^^  degree  of  interest,  and  directions  are 

given  concerning  one  of  them,  which  presup- 
.  pose  that  he  takes  the  fee,  the  implication  ex- 
tends to  them  all.     (299.)  On  the  other  hand 
(236.)       words  indicative  of  the  fee,  such  as  ^^  all  my 
4  B.  &  c.  693,  Estate,"  may  be  satisfied  without  conferring  the 

inheritance  on  the  object  of  an  indefinite  devise, 
if  they  can  be  referred  to  another  devise  which 
is  expressly  in  fee  simple,  though  it  be  a  nugatory 
one  to  the  Testator's  own  heirs.  (300.)  And 
indeed  it  is  seldom  safe  to  rely  on  any  par* 
ticular  expression,  without  considering  the  whole 
import  of  the  Will. 

Sect.  5. — Of  Descent ^  Curtesy ^  and  Dower. 

(60. 14.)         (301.)  If  a  person  die  seised  in  fee  simple, 

IS6.)        otherwise  than  as  a  Joint-tenant,  of  Lands  or 

Tenements,  which  he  has  not  disposed  of  by 

Will,  they  will  descend  to  his  Heir. 

Co.  Utt.  15.  (302.)  The  Seisin  here  meant  is  either  actual, 

which  supposes  entry  into  Land,  or  something 
analogous  to  such  entry  with  respect  to  incor- 
poreal Tenements ;  or  it  is  virtual,  which  con- 
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sists  in  the  actual  possession  of  the  Tenement       (33.) 

by  another  person  entitled  to  a  chattel  interest 

therein,  connected  in  privity  or  consistent  in        (53.) 

title  with  the  estate  in  fee  simple  of  the  persou 

thus  virtually  seised,  no  freehold  estate  being 

interposed.   (303.)  Where  a  person  dies  actualfy 

seised,  his  Ueir,  before  entry,  is  said  to  have  a 

smin  in  law^  which  qualifies  him  to  defend  his  litt.  448. 681. 

right  in  an  action,  or  to  receive  a  Release  of  the     (22. 46.) 

adverse  •  claimant's  right,  but  does  not  enable 

him,  without  a  seisin  *  in  (ked^  to  transmit  the 

estate  by  descent  to  his  own  heir  as  such* 

This  point  is  of  importance,  because,  though  in 

lineal  descents  the  same  person  is  always  heir 

to  the  father  and  to  the  son,  it  often  happens  in 

our  Law  that  the  collateral  heir,  of  A.  is  not 

heir  to  the  ancestor  or  person  from  whom  A. 

inherited. 

(304.)  If  a  person  have  purchased  (i.  e.  ac-  Co.  uu.  3.  b. 
quired  by  conveyance  or  devise)  Lands  or  Te- 
nements in  fee  simple,  of  which,  from  the  nature  Co.  Uxx,  ii.  b. 
of  his  estate,  he  cannot  obtain  seisin,  these,  on 
his  intestacy,  will  also  descend  to  his  heir.     Of 
such  a  nature  is  a  remainder  expectant  upon  a  . 
-particular  estate  of  freehold :  and  this  remain* 
der  vesting  in  the  heir  by  descent,  will  not,  if 
it  remain  unaltered,  descend  to  his  heir  as  such, 
but  still  to  the  heir  of  the  first  Purchaser. 


*  (303.  n.)  This  seisin  is  to  be  acquired  by  the  actual 
entry  of  the  heir,  if  he  be  adult ;  but  if  an  infant,  the 
entiy  of  his  Guardian,  or,  it  seems,  of  any  other  person 
on  lii&  behalf,  will  suffice^    Doc  ▼.  Keen^  7  T.  R.  386. 
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(3^5*)  A  Vested  Remainder  is  created  and 

c^iL^^^      purchased  at  the  dame  instant,  and  the  same 

may  be  said  of  a  Contingent  Remainder, 
Springing  or  Shifting  Use,  and  Estate  by  £x«* 
ecutory  Deyise,  if  the  person  to  vrhcmi  die 
interest  is  given  be  ascertained  at  the  time  of 
the  conveyance  made,  or  of  the  Testator's  death ; 
for  if  no^  it  cannot  be  said  to  be  purchased 
until  some  person  exists,  and  is  ascertained,  in 
(28.)  whom  it  may  vest  (306.)  A  Reversion,  on  the 
contrary,  is  not  purchased  at  all,  unless  it  be 
aliened  after  its  creation ;  and  where  there  has 
been  no  such  alienation,  the  rule  as  to  a  Rever- 
sion expectant  upon  a  Particular  Estate  of  Free^ 

?B&p"^'  hold  is,  That  it  descends  to  the  heir  *  of  the 

person  who  created  it;  and  this,  although  it 
were  created  by  Will»  in  which  case  the  Testa- 
tor, from  whom  it  descends,  himself  never  held 

Co.  litt.  15. 1.  it     (307.)  And  the  same  rule  holds  where  a 

person  having  a  remainder  or  reversion  by 
descent,  makes  a  lease  of  it  for  life,  and  thus 
creates  a  new  reversion ;  for  this  will  descend 
to  his  own  heir. 

Co.  Litt,  14.  a.       (308.)  The  eldest  or  only  f  legitimate  sob  is 
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*  (306.  n.)  Some  expressions  have  been  attributed  to  Lord 
Kenjon,  (8  T*  R.  213,)  which  imply  that  the  receipt  of 
rent  from  a  Tenant  for  life  by  the  Heir  in  Reversion  is 
equivalent  to  seisin  of  the  land ;  but  this  opinion  is  con- 
trary to  received  authorities,  (Co.  litt  33. a;  and  see 
Harg.  Co.  Litt.  15.  a.  n.  5,)  and  to  the  language  of  the 
same  Judge  on  another  occasion.    7  T.  R.  390. 

t  (30Q.)  By  « legitimate  *'  is  to  be  understood,  ixjuiib 
wq^Ui  procreattUj  (Co.  Litt.  7.  b.)  begotten,  or  bom. 
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in  all  cases  the    heir    by  the  common  law* 
(313.)  By  the  Custom   of  GaTeUdnd,   which  Litt.s65. 
prevails  in  Kent,  all  the  sons  are  heirs  equally* 
(314.)  By  the  Custom  of  Borough  English  the  Xitt.  i65. 
youngest  son  is  heir. 

(31 5*)  lu  all  cases  where  a  person  is  dead  -  Co.  litt .  lo.  i>. 
who  if  living  would  inherit,  his  lineal  heir  (if 
any)  represents  him,  and  is  heir  in  his  place. 

(316.)  If  there  be  no  son,  nor  issue  of  a  son» 
all  the  daughters  take  the  inheritance  as  copar*  utt.  uu 
ceners,  and  are  said  to  make  but  one  heir.     (255.  n.) 
(317.)  Coparcenary  is  intermediate  in  its  nature     (36. 38.) 
between  Joint-tenancy  and  Tenancy  in  Com* 
mon.    There  is  a  unity  of  Title,  but  no  benefit 
of  survivorship  :  for  the  share  of  a  Coparcener  Co.  LUt.  i64. 
dying  seised  descends  to  her  heir,  who  holds  it 

(1  Ro.  Ab.  358;  or  4  Via.  316,)  in  lawful  wedlock. 
(310.)  Foreign  Marriages  are  recognised  by  the  Law  of 
England,  {flderton  v.  Ilderton,  a  H.  Bl.  145 ;)  but  chil- 
dreo  bom  before  marriage,  though  by  the  laws  of  the 
country  in  which  they  are  bom  the  subsequent  marriage 
of  their  parents  may  legitimize  them,  are  not  capable  of 
iaheriting  Real  Property  here.  Doe  y.  VardiUf  5  B.  &  C» 
43&  (31 1.)  But  such  a  Special  Bastardy,  even  of  persons 
bom  in  England,  is  regarded  with  some  indulgence ;  inso- 
mudi  that  if  the  elder  brother,  born  before  marriage,  be 
suffered  to  take  possession  of  the  land  on  his  father's 
deaths  and  after  retaining  it  all  his  life,  to  transmit  the  in- 
heritmce  to  his  own  son,  the  title  of  his  younger  legiti* 
mate  brother  is  defeated.  Litt.  399,  400;  and  see 
1  Atk.  10.  (313.)  The  illegitimacy  of  a  married  woman's 
diild  can  in  general  be  inferred  only  fixim  the  impossi* 
biiitj  of  the  husband's  access.  Harg.  Co.  Litt  1 2  3.  b.  n.  3. 
186.  a,  n.  3 ;  and  see  Head  v.  Htadj  i  Turn.  13S. 
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Co.  Lift.  200.  b.  also  as  Coparcener.     A  Joint-tenant  cannot 

convey  his  share  to  his  companion  by  Feoff-  ] 
menty  because  each  is  supposed  to  be  equally 
seised  of  the  whole ;  but  he  may  convey  it  by 
(50.)'  Release.  Tenants  in  Common,  on  the  contrary, 
may  convey  to  one  another  by  Feofiment,  but 
not  by  mere  Release.  But  Coparceners  may 
adopt  either  mode.  (3 1 8.)  And  as  this  kind  of 
companionship  in  estate  is  created  by  the  Com- 
mon Law  without  any  contract  of  the  parties, 

Litf.  «43.  S4r,   the  same  Law  provides  for  its  dissolution.    For 

either  one  or  more  of  the  Coparceners  may 
compel  the  rest,  by  a  Writ*  de  partitiane 
facienddj  to  make  partition,  or,  if  they  all  agree, 
they  may  do  so  voluntarily ;  and  the  mutual 
allotment  of  their  shares  in  severalty  will  be 
valid  and  binding  without  any  convejrance; 

iiarg.  Co.  utt.  though  pcrhaps,  by  the  Statute  of  Frauds,  a 

(167.)   '  '  '  writing  may  now  be  requisite.    (3 1 9.)  To  these 

partitions  the  Law  has  also  annexed  the  inci- 
dents of  an  implied  Warranty  and  Condition : 

Co.Litt.i73.b.  a  Warranty,  by  which,  if  a  Real  Action  be 

brought  against  one  of  the  Coparceners  by  a 
stranger  who  claims  the  land  allotted  to  her, 
she  is  enabled  to  vouch  or  call  upon  the  rest  to 
join  in  defending  her  right,  or,  if  she  shall  be 
evicted,  to  contribute  from  their  own  allotments 
to  her  compensation ;  and  a  Condition,  by  virtue 
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•(3i8.n.)  This  writ,  by  St.  31  H.  8,  c.  1,  and  St. 
32  H.  8,  c.  33,  is  also  made  iqiplicable  to  the  cases  of 
(268.)        Joint-tenants  and  Tenants  in  Common. 
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of  which,  if  lawfully  evicted,  she  may  enter  on 
the  other  allotments,  and  thus  annulling  the 
Partition,  be  restored  to  her  old  undivided  share 
in  the  remaining  Tenements.     If,  however,  one  Co.Litt.i7s.b; 
of  the  Coparceners  after  partition  alien  her  allot-     "*  *^*' 
ment,  the  Feoffee  or  Grantee  cannot  take  ad- 
vantage o£  this  implied  Warranty  or  Condition, 
though  it  may  be  enforced  against  him  by  the 
other  Coparceners.   (320.)  If,  without  partition,  Co.  utt.  175. «. 
a  Coparcener  alien  her    undivided  share^  the 
Feoffee  or  Grantee  is  Tenant  in  Common  with  ' 

the  rest 

(321.)  If  a  person  die  without  issue  surviving  Litt.  s. 
him,  he  has  no  lineal  heir ;  for  the  inheritance 
cannot  ascend  to  either  parent ;  and  therefore 
tiie  collateral  heir  succeeds. 

(322.)  The  Collateral  heir  of  a  Purchaser  is  (304..) 
the  same  with  the  lineal  heir  of  his  Father,  if  ^^'  ^'  ^* 
there  be  no  impediment  of  half  blood*  But  if 
the  Father  has  married  any  other  woman  be- 
sides the  mother  of  the  Purchaser,  his  issue  by 
such  other  woman  (whether  elder  or  younger) 
are  out  of  the  question.  For  the  consanguinity 
which  is  necessary  in  our  Law  to  constitute  col- 
lateral heirship  in  Fee  Simple,  consists  in  being 
descended,  not  merely  from  the  same  single  pro- 
genitor, but  from  the  same  pair. 

(3113.)  If  there  be  no  Brother  or  Sister  of  the  , 

whole  blood,  nor  issue  of  such  Brother  or  Sister, 
the  collateral  heir  is  the  person  who,  rejecting    * 
the  half-bloody   would  be  lineal  heir  of  the 
Father's  Father.    And  sa  on  in  the  male  line. 
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(5^4.)  If  no  Leir  can  be  found  in  the  'male 

Co.  Litt.  It.  b.  line,  the  lineal  heir  (rejecting  the  half-blood  as 

before)  of  the  Father's  Mother  is  to  be  pre- 
ferred to  that  of  the  Mother  of  the  Purchaser. 

f  Biadk.Comi&.  But  whether  the  like  heir  of  the  Father  s  Father's 

Mother  has  not  a  still  preferable  claim  has  been 
much  disputed*  Analogy  is  evidently  in  his 
favour ;  nor  does  there  appear  to  be  any  serious 
inconvenience  in  following  that  analogy  to  the 
utmost. 

Co.  litt.  is.bC       (325.)  If  it  should  happen  that  the  heir  is  to 

sought  in  the  maternal  line,  the  same  rules  are 
to  be  observed,  beginning  with  the  issue  of  the 
Mother's  Father. 

Litt.  4.  (326.)  The  Collateral  heir  of  a  person  dying 

seised,  who  was  not  the  first  purchaser,  but 
himself  entitled  by  descent,  is  to  be  sought  in 
that  line  only  in  which  the  Tenement  actuaUy 
descended.  And  thus  the  heir  on  the  Mother's 
side  may  be  entitled,  not  only  in  preference  to, 
but  in  absolute  exclusion  of,  all  the  paternal 

Eastwood  V.      rdatious  as  such.     (327.)  But  instances  have 

t  p.  Wru.  614.  occurred  where  the  Father,  having  married  his 

Cousin,  has  inherited,  as  collateral  heir  to  his 
own  son,  the  tenements  which  descended  to 
that  son  from  his  Mother* 
(309,  310.        (328.)  A  Bastard  cannot  inherit,  nor  can  he 

IP. Was. 78.  ^^^  ^^7  ^^^  lineal  heirs.     (329.)  A  person 
(189.)      attainted  of  Treason  or  Murder  cannot  inherit, 

Co.  lilt.  8. «.    jj^j.  hay^e  heirs ;  and  yet,  if  but  for  his  attainder 

he  would  be  heir,  he  then  interrupts  the  de- 
•  scent,  and  there  is  no  heir.    The  consequence 
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is,  that  the  Land  goes  to  the  Lord  by  Escheat 
Other  Felonies,  committed  since  the  St  54  G.  3, 
c.  145,  do  not  prejudice  the  right  of  any  per- 
son, except  that  of  the  Offender  during  his  own 
life.     And  indeed  by  the  Custom  of  Gavelkind  3Bftc.Ab.dtfi. 
no  Felony  has  that  effect,   unless,  in  conse* 
quence  of  the  criminars  escape,  it  be  followed  by 
Ontlawry.    (330.)  An  Alien,  by  the  Common       (ipg.) 
Law,  could  neither  receive,  transmit,  nor  inter*  CoUingwood  v. 
rapt  the  inheritance ;  every  thing  proceeded  as  41$!' 
if  he  had  never  existed ;  except  that,  if  he  had 
children  b<H*n  in  this  country,  they  might  inherit 
each  others  purchases,    (331.)  And  now,  by 
Statute  11  and  12  W.  3,  c.  6,  a  natural  bom 
subject  may  derive    his  title    of  inheritance 
through  alien   Parents  or  Ancestors:   but  to 
prevent  claims  of  this  kind  from  starting  up  at 
a  distant  period,  the  St  25  G.  2,  c.  39,  pro- 
vides that  the  person  who  claims,  by  virtue  of 
the  former  Statute,  must  be  in  existence  at  the 
daalh  of  him  to  whon^  he  makes  himself  heir; 
bat  so  that,  if  the  existing  claimant  be  a  female,  , 

and  have  afterwards  a  Brother  or  Sister  bon;!, 
tbe  whole  estate,  or  a  share  in  coparcenary, 
will  then  devolve  to  the  latter  *• 


/ 


"^i^^^^"^"*' 


*  (552.)  Tliere  are  cases  at  Cosunon  Law  where  the 
lahaitaDce  once  vested  will  be  divested  in  favour  of  the 
ri^t  heir  afterwards  bom.  Thus  a  posthumous  son  will 
h^erit  his  Father's  estate  to  the  exclusion  of  his  Sisters, 
as  a  posthumous  daughter  would  share  with  them.  So 
if  a  brother  purchase  la^ds,  which  upon  his  dying  without 
inae  descend  to  his  Sisters,  they  can  never  be  secure 
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Co.  uit.  If.  b.       (333O  If  A.J  being  seised  of  Lands  by  de** 

scent  from  his  Mother,  convey  them  to  B.  in 
fee,  that  he  may  re-convey  them  to  A.  in  fee, 
which  is  accordingly  done,  this  makes  A.  a 
purchaser ;  so  that  if  he  die  without  issue,  his 

Co.  Lilt.  15.  a.  heir  on  the  Father's  side  will  inherit   (334.)  But 

if  there  had  only  been  a  conveyance  to  B.  in 
fee,  to  the  use  of  il.  in  fee,  A.  would  then  be 
in  of  his  old  use,  and  the  lands  would  descend 
to  his  maternal  heir. 

(335.)  The  Common  Law,  tenacious  of  its 
own  dominion  over  property,  never  construed 
that  as  a  Purchase  which  it  was  possible  to  con« 
sider  as  a  Descent,  or  a  continuance  of  the  old 

Co.  Litt.  ff  .u    ownership.    Thus,  if  a  person  made  a  Feoffment 

to  A.  for  life  or  in  tail,  with  remainder  expressly 
to  himself  in  fee,  this  Remainder  was  void,  and 
the  property  continued  in  him  by  way  ot  Reveiw 
sion.  The  same  rule  holds  if  the  Conveyance 
be  to  uses ;  as  if  A.  convey  his  land  to  £.  in 
fee,  to  the  use  of  C.  for  life,  or  in  tail,  with  re* 
mainder  to  the  use  of  A.  in  fee,  here  A.  has  the 
reversion  of  his  old  Use. 

4Bac.Ab.9i5.       (336.)  So,  If  there  be  a  Devise  in  fee  simple 

(whether  immediate  or  in  remainder)  to  the 
person  who  is  the  Testator's  own  heir,  the 
Devise  is  void,  and  the  heir  takes  by  descent. 
(337.)  Where  however  the  inheritance  would  go 


while  both  parents  are  alive,  for  so  long  there  is  a  possi- 
bility that  a  Brother  of  the  whole  blood  may  be  born. 
Co.  Litt.  11.  b. 
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to  Coparceners,   a  Devise  to  them  in  fee  as  4BacAb.9i6. 

Tenants  in  Cammoh  is  good,  because  this  from 

the  beginnings  alters  the  quality  (though  not  the       (3i7.) 

quantity)  of  their  estate.     So,  if  the  whole  be  Reading  v. 

devised  to  one  of  them,  she  takes  it  entirely  by  i  Sdik!"24i. 

virtue  of  the  Will,  and  no  part  by  descent ;  for 

here  is  no  devise  to  the  heir,  because  one  of 

them  is  not  heir  without  the  other.  (3 1 5.) 

(338.)  But  a  Devise  to  the  heir  in  fee,  sub-  4B«c.Ab.si5. 
ject  to  an  executory  devise,  on  a  future  con* 
tingency,  to  a  stranger,  gives  no  new  estate  to 
the  heir ;  it  only  threatens  to  defeat  the  estate 
which  has  descended  to  him. 

(339O  1*^^  ™os^  remarkable  rule  relating  to  Feame,  c.  R. 
this  subject  is  that  called  The  Rule  in  Shelley's  ^" 
Case ;  which  (for  our  present  purpose  at  least) 
may  be  thus  stated :  That  wherever  an  estate  of 
freehold  is  given,  and,  by  the  same  conveyance 
or  will,  an  ulterior  estate  (whether  immediately 
following  the  first,  or  subject  to  other  remainders 
intervening),  to  the  heirs  of  the  same  person, 
this  ulterior  estate* vests  in  that  person  himself, 
in  the  same  manner  as  if  it  had  been  expressly 
given  to  him  and  his  heirs.     Hence  it  is  said 
that  in  such  case  the  word  ^'  heirs "  is  a  word 
not  of  purchase  but  oilimitationy  i.  e.  of  descrip- 
tion of  estate ;  the  word  of  purchase,  or  de- 
scription of  the  person  who  is  to  take  the  estate, 
being  suppressed  and  understood.     C340.)  But  Co.  Litt.8.b. 
if  the  estate  of  freehold  had  been  given  not  to  c!'r.'9.  **^*' 
"ji.  but  to  another  person,  as  B. ;  the  remainder 
to  the  heirs  of  A.  would  have  been  contingent, 
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(for  no  one  has  Hn  heir  while  he  lives,)  and 
would  vest  by  purchase,  (if  it  vested  at  all,)  iti 
the  person  who  was  heir  oi  A.  at  his  death. 
(341.)  It  follows  from  this  rule  that  if  Lands  or 
Tenements  be  given  to  A^  for  his  life,  with  re^ 
mainder  after  his  decease  to  his  heirs,  A.  may 
dispose  of  them  at  his  pleasure ;  but  his  whole 
(40.)  interest  lies  in  Livery,  and  not  in  Qrant.  For 
his  estate  for  life  merges  in  his  immediate  re- 
mainder in  fee,  and  he  is  to  all  purposes  actual 
tenant  m  fee  simple. 
Fearne,  C.R.  (S42.)  The  application  of  the  rule  is  some- 
times aided  by  the  doctrine  of  Resulting  Uses. 
Thus,  if  on  any  conveyance  the  first  limitation 
of  the  Use  be  to  the  heirs  of  the  body  of  the 
Grantor,  (words  indicative  of  an  estate  tail,  and 
therefore  not  nugatory  like  the  gift  of  the  fee 
(168.)  simple  to  his  own  heirs,)  the  Use  resulting  to  htm 
for  his  life  unites  with  this  limitation,  and  makes 
him.  immediate  Tenant  in  Tail.  (34S»)  If  the 
limitation  to  the  heirs  of  the  Grantor's  body  be 
preceded  by  an  estate  to  any  other  person  for 
a  tdrm  of  years,  however  long,  for  his  life,  or 
even  in  tail,  there  will  still  be  a  resulting  Use  to 
the  Grantor  in  remainder  for  his  life,  and  thus 
he  will  become,  upon  the  whole  matter,  Tenant 
in  Tail  in  r^nainden  (344*)  There  are  two 
cases,  however,  in  which  this  resulting  Use  is 
excluded ;  as,  first,  where  the  Use  is  declared 
to  another  person  for  the  life  of  the  Grantor ; 
(345.)  and,  secondly,  where  it  is  declared  to  th0 
Grantor  himself  for  a  term  of  3rears,  which  is 
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thought  incoBfiistent  vfiAi  his  taking  by  impli- 
cation the  freehold  also. 

(346.)  Whether  a  Springing  Use  or  Exe-  F«tme,  c.  r. 
cutory  Devise  to  the  heirs  of  a  person  who  takes  ^^' 
an  estate  of  freehold  by  the  same  instrument 
wiU  commence  in  that  person  himself,  has  been 
doabted.    But  if  there  be  nothing  peculiar  in 
the  case  to  make  'V heirs"  a  word  of  purchase, 
&e  g^ieral  rule  seems  applicable.     And  it  has  Feame,  c.  r. 
even  been  contended,  with  much  cogency  of 
argument,  that  where  the  limitation  to  the  heirs 
is  effected  by  an  Appointme^t,  in  exercise  of  a    (172>  173.) 
Power  created  by  the  Deed  or  Will  which  gave 
the  life  estate,   both  insixumeuts  are  for  this 
purpose  to  be  considered  as  one. 

(347O  The  principle  of  the  rule  has  been 
carried  so  far,  that  where  land  is  given  to  two 
persons  for  their  lives,  with  remainder  to  the 
httrs  of  him  who  shall  die  firsts  the  heir  is  held  Co.Utt.sra.b. 
to  take  by  descent;'  and  yet  during  the  life  of 
his  ancestor  the  estate  was  not  only  contingent, 
hot  Ae  person,  whose  heir  should  take  it,  unas- 
certained. 

{348.)  -Descent  from  a  person  seised  in  fee 
does'  not  always  confer  the  immediate  enjoy- 
ment of  the  estate;  it  may  be  subject  to  the 
daiins  of  a  husband  or  wife  of  the  deceased. 

The  husband  is  entitled  to  hold  for  his  life,  LUt.  55. 5$. 
as  Tenant  by  the  Curtesy  of  England,  all  the 
Lands  and  Tenements  of  which  he  and  his  wife 
were  seised  in  deed  (actually  or  virtually)  in  her    (302, 303.) 
right,  for  an  estate  of  inheritance ;  provided  tliat 
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He  has  had  by  her  a  child  bom  alive,  who' either 
does  or  might  inherit  the  same. 
Litt.  36. 53.  (349-)  The  Wife  is  entitled  to  receive  by  the 

Alssignment  (being  a  designation  by  metes  and 
bounds  where  that  is  possible)  of  the  heir,  and 
to  hold  for  her  life  as  Tenant  in  Dower,  one 
third  part  in  value  of  all  the  lands  and  Tene- 
Co.  Liu.  31.  b.   ments  (with  some  few  exceptions)  of  which  her 

husband  was  seised  in  deed  or  in  law,  at  any 
Co.  Litt.  31.  a.   time  since  the  marriage,  for  an  estate  of  inhe* 

ritance  which  a  child  bom  between  them  (if 
any)  might  possibly  inherit.     By  the  Custom  of 
Ga^velkind  she  is  entitled  to  a  Moiety,  but  only 
Co.  Litt.  33.  b.    during  her  widowhood. 

(350.)  The  husband,  from  the  moment  of  the 
child's  birth,  or  of  the  acquisition  of  the  pro- 
Co.  Liti.  30.  a ;  pcrty  by  the  wife,  (whichever  last  happens,)  is 
Irsw.  *^      enabled  to  convey,  by  Feoffment,  an  estate  for 

his  own  life  to  another   person.     Before  the 
birth  of  a  child,  he  can  convey  a  good  estate 
for  the  joint  lives  only  of  himself  and  his  wife. 
Co.  Lilt.  32.  a.       (351.)  The  wife's  right  commences  with  the 

marriage,  or  the  subsequent  acquisition  of  pro- 
perty by  the  husband ;  and  it  is  not  defeated 
by  hi^  alienation,  for  she  may  compel  the  pur- 
chaser, after  her  husband's  death,  to  assign  her 
c™!hcc^^o.    dower.     But  she  may  extinguish  her, right  by 

joining  with  her  husband  in  levying  a  Fine,  or 
Co.  Litt.  31.  a.    suffering  a  Recovery.     (352.)  When  she  has 

received  her  Dower  from  the  hands  of  the  heir, 
she  is  considered  as  deriving  her  estate  imme- 
diately from  her  husband,  so  that  only  a  rever- 
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8Jon  in  that  part  of  the  property  has  in  effect 
descended  to  the  heir. 

(353*)  No  right  of  Curtesy  or  Dower  at- 
taches upon  an  estate  held  in  Joint-tenancy ; 
for  the  right  of  survivorship  is  preferred  to  all  Co.  Litt.  i85. «. 
charges  and  incumbrances  which  do  not  amount  ' 

to  at  least  a  partial  alienation  of  the  share.  Nor 
if  the  husband,  being  a  Joint-tenant,  convey  Ca  Liu.  31.  b. 
his  share  to  another,  and  thus  at  once  destroy 
the  right  of  survivorship,  and  deprive  himself 
of  the  property,  will  his  wife  be  entitled  to 
Dower. 

(354O  No  right  of  Curtesy  or  Dower  at- 
taches upon  a  Remainder  or  Reversion  expec-  Co.  Litt.  f9.A. 
tant  upon  a  particular  estate  of  freehold.     And 
even  if  A.  be  tenant  for  life,  with  a  vested  re- 
ibainder  to  JB.  for  his  life,  with  remainder  to  A.  «Bac.Ab.s64; 
in  fee,  and  A.  die  before  B.,  the  husband  or  346. 
wife  of  A.  will  not  have  Curtesy  or  Dower, 
because  A.  was  never  seised  of  the  Freehold 
and  Inheritance  as  one  estate. 

(355O  By  the  Common  Law,  Entry  for  a        (23.) 
Condition  broken  defeats  the  conditional  estate,  Co.Litt.«o«.a; 
and  all  int^est  derived  out  of  it ;  it  therefore  or  5  Vio.  315. 
defeats    the    right    of   Curtesy  and    Dower. 
(356.)  But  where  the  wife  or  husband  has  an 
estate  in  fee,  subject  to  be  divested  by  a  Shift- 
ing Use,  or  Executory  Devise,  it  has  been  a 
disputed  question,   whether  these  rights  may 
not  be  enforced  after  the  event,  and  notwith* 
'standing  the  divesting  and  destruction  of  the 
estate  upon  which  they  attached.    This  point 
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has  been  decided  in  the  case  of  Buckwarth  y. 
BuH.^Co.  Lite  Thirkell  in  favour  of  Curtesy ;  and  recently,  in 
5  B.  &  p!  65f .  that  of  Moody  v.  King^  in  favour  of  Dower. 
447-     '"^'     The  executory  devise  did  not  take  eflTect  till  the 

death  of  the  wife  in  the  first  of  those  cases,  and 

of  the  husband  in  the  second.     But  in  the  case 

5  6.  &  A.  561.  of  Jlny  v.  PuHgy  whcrc  the  husband  had  a 

tee.        '      general  Power  to  appoint  the  uses  of  the  land, 

and,  subject  to  that  Power,  was  seised  in  fee, 
it  was  held,  that  by  appointing  to  a  purchaser 
in  fee,  he  defeated  his  wife^s  right  of  dower. 
The  estate  in  this  case  was  divested  in  the  life- 
time of  the  husband,  and  the  appointee  took 
not  the  husband^s  estate  but  a  new  fee  simple. 
In  the  two  former  cases  there  was  also  a  new 
fee  simple,  but  subject  to  Dower  or  Curtesy,  as 
an  excrescence  out  of  or  continuance  of  the  old 
fee,  which  would  be  still  subsisting  if  its  former 
owner  were  alive.     Such,  and  so  subtle,  ap-^ 
pears  to  be  the  distinction,  on  the  ground  of 
positive  law,    between  these   decisions;   and 
when  we  consider  that  in  one  of  them  the  hus- 
band was  allowed  by  his  own  act  to  defeat  the 
encumbrance  which  he  had  voluntarily  con-* 
BM.Tr.  531.     tracted,  and  that  the  claim  of  Dower,  accord* 

ing  to  the  old  maxims  of  law  is  entitled  to 
peculiar  favour,  there  seems  to  be  sotne  need 
of  a  rational  ground  for  the  distinction ;  which 
perhaps  may  be  found  in  an  inclination  of  the 
Courts,  in  the  present  age,  to  support  all  con« 
trivances  by  which  a  person  who  has  invested 
money  in  the  purchase  of  land  may  be  enabled 
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At  a  future  time  to  resell  it  without  the  expense 
of  a  conveyance  by  Fine. 

(357-)  Before  the  Statute  of  Uses,  the  Use 
or  Equitable  Estate  was  subject  neither  to 
Curtesy  nor  to  Dower.  Hence  Settlements 
upon  marriage  became  necessary ;  of  which  the 
most  simple  form  was  to  make  the  husband  and 
wife  Joint-tenants,  that  the  whole  might  go  to 
the  survivor.  This  seems  to  be  the  origin  of 
the  word  Jointure^  as  applicable  to  the  provi-  « Black!  Comoi. 
sion  made  for  a  woman  upon  marriage  in  the  ^^' 
event  of  her  husband's  death ;  though  it  has 
been  more  usual,  as  being  more  secure,  to 
make  this  provision  by  way  of  remainder,  ex- 
pectant upon  a  life  estate  in  the  husband.  The 
Statute  of  Uses  would  have  given  an  unfair 
advantage  to  many  of  the  married  women  of 
that  day,  by  vesting  legal  estates  in  their  hus- 
bands, out  of  which  they  might  have  claimed 
Dower,  in  addition  to  their  Jointures,  if  it  had 
not  provided  for  such  cases  in  its  sixth  and  three 
following  sections.  (358.)  The  effect  of  these  co,Liit.s6.b 
dauses  (which  have  a  prospective  and  perpetual  .  _. 
operation)  is,  diat  if  before  marriage  lands  or 
t»anents  be  conveyed  by  the  husband,  or  by 
his  procnrement,  in  such  manner  as  to  give 
the  wife  a  legal  estate  for  her  life  at  least,  to 
be  enjoyed  immediately  after  her  husband's 
death,  she  is  barred  of  all  claim  to  Dower  out 
of  the  remaining  tenements  of  her  husband. 
(359O  But  thi»  is  on  condition  that  she  be  not 
afterwards  evicted^  or  lawfully  ousted  of  her 
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Htrg,  Co.  litt  Jointure.    (360.)  It  is  not  necessaiy,  however, 

that  the  wife  should  be  of  full  age  at  the  time 
of  her  marriage.  (361.)  And  though,  if  such 
a  provision  be  made  for  her  by  her  husband's 
Will,  or  otherwise  after  her  marriage,  expressly 
in  bar  of^  or  as  a  substitue  for  her  Dower,  she 
is  not  bound,  afler  his  death,  to  accept  it ;  yet 
if  she  do  she  is  barred. 

c^*  Sh^"^'*         (362.)  The  right  of  Dower  may  also  be  barred 
Touch.  s8.        by  the  husband's  Fine,  and  five  years  non-claim 

by  the  wife  after  his  death. 

Sect.  6. — Of  Rights  of  Entry  and  Actum, 

Litt  4i4w  (363.)  If  a  person  be  disseised,  or  otherwise 

unlawfully  deprived  of  his  land,  he  may  enter 
when  he  sees  his  opportunity,  and  so  restore  or 

Co.  Litt.  251.  b.  commence  his  own  seisin.  (364.)  So,  if  his 
(72.)  .  reversion  or  remainder  in  any  land  be  illegally 
divested,  he  may  nevertheless  enter  when  the 
time  for  his  possession  has  arrived ;  and  if  the 
act  of  divestment  amount  to  a  forfeiture  of  the 
only  preceding  particular  estate,  he  may  enter 
immediately.  (365.)  But  in  all  these  cases, 
until  such  entry,  or  until  the  remainder  or  re- 

Co.  utt  9.  a.     version  is  revested  by  the  entry  of  the  person 

entitled  to  the  particular  estate,  the  person  in- 
jured has  no  estate  which  he  can  convey  or 
devise ;  he  has  only  a  Righty  which  will,  descend 
(3050  as  the  Land,  if  vested  in  him  by  a  mere  seisin 
(46.)  '  in  law,  would  have  descended ;  unless  he  refeo^e 
it  to  the  person  in  actual  seisin,  or  to  one  in 
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whom  a  reversion  or  remainder  of  freehold  is 

for  the  time  vested.    (366.)  But  it  may  be  ob-       (242.) 

served,  that  in  case  of  Bankruptcy,  the  Power  Smith  «.  Coffin* 

given  by  Statute  to  the  Commissioners  enables 

them  to  transfer  Rights,  as  well  as  Estates,  to 

the  Assignees. 

(367.)  This  Right  of  Entry  will  be  lost,  if  utu  sss.  4i4. 
the  wrong-doer  be  suffered  to  keep  possession 
of  the  Land  without  sufficient  interruption  till 
his  death,  and  then  transmit  it  by  immediate 
descent  (without  Curteiiy  or  Dower  interposed),       (348.) 
to  his  heir ;  provided  that  the  person  who  has  ^"-  ^95, 394. 
right  do  not  labour  under  some  disability  at  the 
time  of  this  descent,  from  which  be  has  never 
been  free  since  his  right  accrued.  (36  8.)  A  claim 
or  protestation  solemnly  made  upon  or  near  litt.  4f it,  42s. 
the  land,  in  the  presence  of  witnesses,  within  the 
year  immediately  preceding  the  descent,  is  suf- 
ficient to  avoid  its  effect.  (369.)  And  by  St  $2, 
H.  8,  c.  33,  where  the  wrongful  acquisition  is 
by  Disseisin  properly  so  called,  (in  opposition  Co.Litt 
to  Abatement  and  Intrusion,  which  are  usurpa- 
tions of  a  vacant  possession,  the  former  before 
the  entry  of  an  heir,  the  latter  before  that  of  a 
Reversioner  or  Remainderman,)  it  must  be  imme- 
diately followed  by  five  years  of  peacefiil  pos- 
session without  any  such  claim,  or  a  subsequent 
descent  will  not  take  away  the  right  of  entry. 

(370.)  Moreover  by  Stat.  21  Ja*  1,  c,  16, 
'^  for  quieting  of  men's  estates,  and  avoiding  of 
"  suits,"  it  is  enacted  in  s,  1,  "  That  no  person 
"  orpersons  shall  make  any  entry  into  any  lands 
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*'  tenements  or  hereditaments^  but  within  twenty 

^*  years  next  after  his  or  their  Right  or  Title) 

^^  which  shall  first  descend   or  accrue  to  the 

«<  same  ;  and  in  default  thereof,  such  persons  so 

^^  not  entering,  and  their  heirs,  shall  be  utterly 

'^  excluded  and  disabled  from  such  entry  after 

•*  to  be  made."    (371.)  But  by  s.  2,  a  person 

who  at  the  time  when  his  right  of  entry  first 

accrued  or  descended  to  him,  laboured  under 

any  of  the  disabilities  which  have  been  already 

(91  ^^')     menliioned  in  the  Statute  of  Fines,  is  allowed 

ten  years  from  the  removal  of  such  disability ; 

and  if  he  die  under  it,  his  heir,  though  not 

disabled,    has     ten    years    from    his    death. 

(373O  Upon  which  Saving  the  same  construe- 

(95.)        tion  has  been  made  as  upon  that  in  the  Statute 

of  Fines,  that  the  disability^  from  the  termination 

of  which  the  period  is  to  run,  must  be^  unin- 

Doe  o.  jesson,    tcTrupted.    (3730  Aud  it  has  also  becu  decided, 

Cottereu  v!       that  whcre  there  has  been  a  continuing  series 

Dqtton,  4Taiw  ^  disabilities,  and  one  or  more  descents  of  the 

right,  the  first  section  does  not  give  twenty 
years  after  the  last  descent ;  but  the  entry  must 
be  made,  either  within  twenty  years  from  the 
commencement  of  the  right,  or  within  ten  years 
from  the  last  disability  removed.  Upon  the 
whole  indeed  the  word  descend  in  the  first 
section  of  the  Statute  seems  to  be  supeifluoos. 

(374.)  The  Right  or  Tide  contemplated  by 

the  Statute  must  be  such  as  enables  the  party 

slit'b  "«e*'  lawfully  to  enter  on  the  Tenement ;  and  there- 

1  Turn,  117.     f^j^  tj^^  period  cannot  begin  to  run  till  all  prior 
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estates,  inclnding  terms  of  years  and  other  chattel 
interests,  are  out  of  the  way. 

(375*)  When  the  right  of  entry  is  lost,  in 
some  cases  (which  will  presently  be  specified) 
there  is  no  remedy  left.  But  for  the  most  part  a 
Right  of  Action  remains ;  which  however  must 
he  prosecuted  within  the  time  limited  by  St.  32, 
H.  8,  c.  2« 

(376.)  In  order  to  understand  this  Statute,  it 
must  be  observed  in  the  first  place  diat  in  Real 
Actions  it  is  necessary  for  the  Demandant  to 
allege  and  prove  a  seisin  of  the  Tenement  in 
question,  either  in  his  own  person,  or  in  that  of 
some  other  from  whom  he  deduces  his  claims 
If  he  ground  his  action  upon  his  own  personal 
seisin,  the  Statute  requires  that  it  should  have 
been  within  thirty  years  before  the  action  com- 
menced*  (377-)  But  if  he  rely  on  the  seisin  of 
another  person,  the  time  is  enlarged,  with  a  dis- 
tinction according  to  the  nature  of  the  Action. 

If  the  action  be  what  is  called  *  Possessory, 
of  which  nature  are  the  various  kinds  of  Writs 
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*  (377.  ft.)  The  distinctioii  which  is  commonly  made  be- 
tween Actions  Possessory  and  Actions  Droitural,  ots. 
that  in  the  former  the  right  of  possession,  in  the  latter  the 
ngii  ofproperti/  comes  in  question,  seems  to  be  derhred 
from  the  r€iaiifO0  concbuivmess  of  those  actions,  and  not 
from  their  form  or  absolute  eSkCL  It  is  difficult,  in  the 
absolute  sense  of  the  words,  to  distinguish  a  right  of  pos- 
session in  fee  simple  from  a  right  of  property.  But  the 
catalogne  of  Actions  in  isach  Class  is  well  ascertained. 
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^  Entry  and  Assizes^  the  seisin  of  the  De- 
mandant's ^^  Ancestor,  or  Predecessor"  must 
have  been  within  .fifty  years  before  the  com- 
mencement of  the  Action.  (378.)  The  word 
Predecessor  has  a  technical  signification  in  law, 
(130.)  answering  to  Successor  in  the  case  of  a  Corpo- 
ration sole,  as  Ancestor  does  to  Heir  in  the  case 

widdowson  v.    of  a  natural  person ;  and  it  seems  to  have  been 

ton,ih^^i'   rightly  held  that  it  has  no  other  meaning  in 

^«^-*^«-      this  Statute. 

(379.)  But  there  are  cases  where  the  Law 
has  provided  a  remedy  by  Action,  and  yet  it 
it  is  impossible  for  the  party  to  allege  either 
his  own  or  his  Ancestor's  seisin.  Thus,  if  A. 
be  tenant  for  life,  with  remainder  to  C  in  fee, 
or  with  reversion  to  B.  in  fee,  which  reversion 
'  B.  afterwards  grants  to  C ;  and  then  A.  dies, 
and  a  stranger,  !>•,   intrudes  into   the  land. 

F»  N.  B.  f04.    Now,  by  the  Common  Law,  C.  may  bring  his 

^\^9^-^^'     ^"*  ^^  Intrusion  s^ainst  2>.,  and  allege  the 
1J.&W.557.   seisin  of  the  person  who  made  the  Settlement, 

and  also  of  A.y  the  tenant  for  life.  (380.)  Simi- 
lar renpiedies  are  given  to  the  purchaser,  or 
FN.  B.^to6,  assignee,  of  a  Reversion,  and  to  a  Remainder- 
man, by  the  Writs  of  Entry  caUed  "  In  casu 
"  proviso,"  and  "  In  consimili  casu,'*  where 
any  Tenant  for  life  has  made  a  wrongful 
alienation  in  fee  simple,  or  otherwise^  for  a 
greater  term  than  that  to  which  he  is  entitled* 
(381).  And  there  is  also  a  Writ  of  Dower,  by 
which  a  Widow  may  compel  the  due  assign- 
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ment  of  her  third  part  (382.)  None  of  these 
cases  *  are  within  the  letter  of  the  Statute, 
though  it  may  rightly  be  extended  to  them  by 
an  equitable  exposition.  But  in  all  of  them, 
except  the  Writ  of  Dower,  a  question  must 
arise  who  that  person  is,  from  the  last  moment 
t)f  whose  seisin  the  fifty  years  are  to  be  com- 
puted— ^the  Donor,  or  the  Tenant  for  life? 
Neither  of  them  bears  so  much  analogy  to  an 
Ancestor  of  the  Demandant,  that  the  Statute 
can  be  made  applicable  by  mere  similitude  of 
relation ;  but  if  the  Donor  be  the  person,  then 
this  inconvenience  must  follow,  that  it  may  de- 
pend on  a  mere  accident  (the  length  of  the  first 
Donee's  life),  whether  any  and  what  time  is 

*  (383.11.)  The  Statute  says,  (s.  2.)  that  no  person  shall 
"  sue,  hare  or  maintain  any  Assize  of  Mort*ancestor,  Co- 
'*  siuage,  Ayel,  Writ  of  Entry  upon  Disteisin  done  to  any  of 
"  his  Ancestors  or  PredecessorSy  or  any  other  Action  Posses- 
**  sory,  ufon  the  possession  of  any  of  his  Ancestors  or  Pre* 
"  decessorSf  for  any  manors,  lands,  tenements,  or  other 
**  hereditaments,  of  any  further  seisin  or  possession  of  his 
"  Ancestor  or  Predecessor,  but  only  of  the  seisin  or  pos- 
''  session  of  his  Ancestor  or  Predecessor,  which  was  seised 
*'  of  the  same  manors,  &c.  within  fifty  years  next  before 
'*  the  Teste  of  the  Original  of  the  same  Writ  hereafter  to  be 
''brought.**  And  the  6th  Section,  which  bars  the  De- 
mandant for  ever  if  the  seisin  which  he  has  alleged  be 
denied,  and  he  be.  unable  to  prove  it,  begins  with  the 
words,  <<  If  any  person  do  sue  any  of  the  said  actions  or 
**  writs,  &c.  and  cannot  prove,"  &c.  It  seems,  therefore, 
that  an  Action  founded  upon  the  seisin  of  a  person  who  is 
Dother  Ancestor,  nor,  in  the  legal  sense.  Predecessor  to 
the  Demandant,  cannot  be  affected  by.  the  Statute,  unless 
by  analogy. 
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allowed  for  prosecuting  the-  claim ;  and  dm^ 
fore  it  may  be  thought  most  reasonable  to  fix 
the  commencement  of  the  period  at  the  later  of 
the  two  points,  however  this  may  diminish  the 
efficacy  which  might  od]ierwise  be  attributed  to 
the  Statute.    This  seems  to  have  been  the  opi- 

6  Tao.  tns.      nion  of  Sir  V.  Gibbs,  and  of  the  Court  q£  Com^ 

mon  Pleas,  where  he  presided;  though  the 
contrary  doctrine  has  been  more  recently  de- 
livered by  the  late  Sir  T.  Plumer,  in  the  above 
cited  case  of  fViddawson  v.  E.  of  Harrington^ 

F,  N.  B.  1.  (383.)  A  Writ  of  Right  may  be  brought  after 

judgment  in  a  Possessory  Action,  and  is  in 
general  the  last  resort  where  other  remedies  fail ; 
but,  from  the  complicated  nature  of  its  ma- 
chinery, it  is  never  made  4Me  -of  wh»e  any 
other  proceeding  would  suffice,  fiy  the  Statute 
in  question,  the  seisin  of  the  Ancestor  or  Pre- 
decessor must  here  be  shown  to  have  been 
within  sixty  years  before  the  commencement  of 
the  Action.  (384.)  The  word  Predecessor,  it 
(378.)!  must  be  observed,  cannot  possibly  in  tiiis  case 
be  taken  in  a  general  and  popular  sense ;  for  in 

F.  N.  B  5 ;      a  Writ  of  Right  the  Demandant  must  either 

]  h7bi.  1.  "^    himself  have  been  actually  seised,  or  must  claim 

by  Descent,  or  by  Succession  ki  a  Corporate 
capacity,  from  one  who  has.  (385,)  The  Law, 
however,  is  not  scrupulous  as  to  the  means  by 
which  this  ancient  seisin  was  acquired^  if  the 
present  right  to  the  land  can  be  sufficiently 

Litu  1. 48f.      proved.    Thus,  where  A.  being  tenant  for  life, 

with  remainder  to  B.  in  fee,  B.  disseised  A. 


i 
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who  afterwards  re-entered,  and  restored  hinaself 

to  the  possession  ;  this  wrongful  and  temporary 

seisin  of  B.  was  held  sufficient  in  a  Writ  of 

Right  afterwards  brought  by  him  against  a  third 

person.     And  so^  if  A.  be  tenant  for  life,  with  Co.iitt.s8i.». 

lemaiiider  to  B.  for  life,  remainder  to  ^.  in 

fee,  the  heir  of  J.  may  have  a  Writ  of  Right 

against  an  Intruder,  though  his  Ancestor's  pos* 

session  was  by  virtue  of  the  e$tate  for  life  and 

not  of  the  Fee, 

(S86.)  SiiKre  the  St  i  Elia.  c.  19,  by  which       (tiy.) 
Archbishops  and  Bishops,  and  that  of  1 3  Eliz. 
c  10,  by  which  Colleges,  Deans  and  Chaptered 
Hospitals,  Parsons  and  Vicars,  are  prohibited , 
froBi  alienation  for  a  loBger  period  than  three  Magd.  Coii. 
lives,  or  twenty-one  years,  no  length  of  time^  78*b'. 
evoi  after  a  Fine,  is  allowed  to  bar  these  Cor- 
pomtions  of  their   rights*      (387.)    And  the 
Crown,  being  by  Prerogative  exempt  from  the 
ordinaiy  efifects  of  the  lapse  of  time,  and  from 
the  operation  of  all  Statutes  in  which  it  is  net 
expressly  named,  was  never  restricted  in  this 
re^ct  till  by  St  9  G«  3,  c.  16,  a  continual 
neglect  for  sixty  years  was  made  a  bar  to  its 
daims. 

(388.)  With  respect  to  the  cases  before  alluded  (375.) 
to,  where  the  right  of  entry  being  lost,  all 
remedy  fails ;  they  arise  from  the  want  of  an 
actual  seisin,  which  renders  the  ordinary  forms 
UQf^licable,  and  from  the  neglect  of  the 
Legislature  to  provide  special  remedies.  Whom- 
ever claims  under  a  Will  an  estate,  which  was 
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to  take  effect  in  possession,  either  immediately 
upon  the  Testator's  death,  or  by  executory  de- 
vise at  any  time  afterwards,  appears  to  be  in 
this  situation ;  if  he  do  not  take  possession  of 
the  land  devised  >  to  him,  but  suffer  his  right 
of  entry  to  be  lost,  he  becomes  remediless. 
(389.)  And  so  it  is  of  a  person  to  whom  a 
reversion  or  remainder  expectant  upon  an 
estate  of  freehold  is  given  by  will,  if  there  has 
been  no  actual  seisin  in  the  Devisee  of  the  Par- 
ticular Estate.  But  if  such  seisin  can  be  proved, 
the  Writs  of  Intrusion,  and  of  Entry  in  Casu 
Proviso,  and  inConsimiliCasu,  before  mentioned, 
may  be  applicable :  (390.)  and  if  the  devise  be 
subject  only  to  a  chattel  interest  preceding,  it 
seems  probable  that  it  would  be  held  to  confer 
a  virtual  seisin  sufficient  to  support  an  Action 
brought  within  thirty  years  from  the  expiration 
of  that  interest.  (391.)  It  has  been  held  also 
that  a  Devisee's  right  of  entry  is  not  taken  away 
by  a  descent  to  the  heir  of  the  person  in  adverse 
seisin.  (392.)  And  it  is  ta  be  observed  that 
where  Lands  are  devisable  by  ancient  custom, 
(as  in  Kent,  London,  Oxford,  Great  Yarmouth, 
&c.)  there  is  a  customary  Writ,  called  Ea^  gravi 
quereldj  by  which  it  seems  the  Devisee  or  his 
heir  may  still  recover,  at  any  time  within  fifly 
years  from  the  Testator's  death. 

(393.)  It  does  not  appear  to  have  been  ever 
decided,  whether  the  virtual  possession  given  by 
the  Statute  of  Uses  amounts  to  such  a  seisin  as 
without  any  actual  entry  may  be  sufficient  to 
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rapport  a  Real  Action.  However,  as  it  seems  cro.jftc.604; 
to  be  settled  that  such  possession  is  not  suffi-  Bridgamnl^c  j. 
cient  to  maintain  an  action  of  Trespass,  and  as 
the  seisin  in  a  Real  Action  is  always  alleged  as 
having  been  accompanied  with  an  actual  taking 
of  the  profits,  (or  Esplees  as  they  are  called,)  it 
may  be  thought  a  legitimate  conclusion,  that 
a  person  who  acquired  his  estate  in  any  land 
under  the  Statute  of  Uses,  if,  never  having  been 
seised,  either  actually  by  his  own  entry,  or  vir- 
tually by  the  occupation  of  a  Tenant  for  years  (390.) 
or  at  will,  he  suffers  his  right  of  entry  to  be 
lost,  will  have  no  remedy  left  It  is  not  impos- 
sible that  such  cases  may  occur ;  as  where  there 
is  a  shifting  use  to  arise  upon  some  obscure 
event,  the  person  entitled  to  it  may  be  ignorant 
that  his  right  has  accrued,  and  may  therefore 
sitiffer  twenty  years  to  elapse ;  which,  if  the 
doctrine  just  advanced  be  law,  will  secure  the 
actual  Tenant  in  his  possession. 

(394-)  Where  a  Conveyance  has  been  made,        (23.) 
subject  to  a  Condition  at  Common  Law  for  de-  Co.  utt  sis.  b. 
feating  it  in  a  given  event,  the  Grantor  and  his 
heirs  have  only  a  Title  of  Entry  in  that  event, 
and  no  right  of  action. 

(395.)  It  has  been  mentioned  that  the  Fine       (100.) 
o£  a  Joint- tenant  or  Tenant  in  Common,  (and      (3i70 
consequently  that  of  a  Coparcener,)   though 
purporting  to  comprise  the  whole  land,  will  not 
of  itself  affect  the  estate  of  the  Conusor's  Com- 
pamon ;    nor  will    his  simply  taking  all  the  Fairciaitn  v. 
profits  of  the  land  without  accounting  to  his  l^^llJl'irelU. 
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But  we  f  Atk.    companion,  constitute  such  an 

«.  Haise,  3  B.  &  as  by  lapse  of  time  will  make  the  claims  of  the 

latter  unavailable.  If  nothing  further  has  been 
done  to  his  prejudice,  he  must  be  considered  as 
still  in  possession.  In  these  cases  it  is  often 
difficult  to  'ascertain  what  shall  amount,  or  not, 
to  an  absolute  exclusion  from  the  Tenement 

Reading  v        (SQ^.)  So  much  is  clcar,  that  no  person  can  be 

t  s!ik?4s5.       disseised  of  an  undivided  part  of  his  estate  :  if 

he  be  solely  entitled  to  the  land,  the  disseisin^ 
(to  whatever  measure  of  territory  it  may  extend 
or  be  confined,)  must  be  absolute  and  exclusive; 
for  the  partnership  interests  above  mentioned 
can  only  arise  by  contract  or  act  of  law ;  and 

AnoD.  isaik.    whcn  two  persons  are  actually  present  upon 

'^'  land,  into  which  one  of  them  only  has  the  right 

of  entry,  the  law  adjudges  the  possession  to  be 
in  him  who  has  that  right  (397.)  So,  if  a  per* 
son  be  entitled  to  an  undivided  moiety,  or  third 
part,  he  cannot  be  divested  of  any  fraction  of 
that  share,  though  he  may  be  dissei^d  of  his 
whole  moiety  or  his  whole  third  part  (398.)  It 

Co.Litt.374.a.  hd&  bce^  laid  down  that  a  Feoffment  of  the 

whole  land  by  one  partner  or  qompajaion,  through 
the  violent  operation  attributed  tQ  this  mode 
of  conveyance,  is  sufficient  to  wor^  a  disseisin  : 
but  it  may  be  doubted  whether  this  will  be  tha 
case  if  the  Use  be  declaxed  or  result  to  the 
Feoffor.  A  Fine  to  his  own  use  would  not  (as 
(100.)  we  have  seen)  have  this  effect ;  and  stiU  les3  a 
Lease  and  Release,  which  is  always  an  innocent 
conveyance.  ( J99O  If  however  any  ostensible 
conveyance  of  the  whc^e  land  be  made  to  the 
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use  of  a  stfanger 9  it  can  hardly  be  conteiided 
that  an  exclusive  enjoyment  by  the  latter  is 
not  a  commencement  of  adverse  possession. 
(400.)  On  this  subject  it  may  be  observed  Doe  v.  KvAm, 
generally  that  whfle  there  subsists  any  contract^  *  BMC.rsr. 
express  or  implied,  between  the  parties  in  and 
out  of  posaesflion,  the  possession  csnnot  be  ad- 
verse.    Thus  if  a  Mortgagor  remaili  in  posses-- 
sion  of  his  land  with  the  mortgagee's  consent^ 
(which  is  generally  the  case  while  interest  on    (24.  los.) 
the  debt  continues  to  be  paid^)  no  length  of 
time,  while  that  consent  appears  to  continue, 
will  deprive  the  latter  of  his  right  of  entry.   So, 
where  the  legal  estate  is  vested  in  a  Trustee^ 
the  beneficial  owner,  (or  Cestui  que  trusty  may      (9.  n.) 
continue  in  possession  without  any  pr^udice  to 
that  legal  estate.    (401.)  In  both  these  cases  iitt465. 
the  law  considers  the  occupi^  as  Tenant  at 
Will,  under  the  person  who  in  a  Court  of  Law       (19.) 
is  regarded  as  the  true  owner.  ^ 

(402.)  The  distinction  taken  in  the  present       (375.) 
section  between  rights  of  Entry  and  rights  of 
Action^  though  it  accord  with  the  strict  Ian- 
gnage  of  ancient  Law^  may  seem^  when  referred 
to  tibe  ordinary  practice  of  our  own  time,  to 
Inquire  explanation.    It  should  be  observed 
then,  that  the  right  of  Action  here  spoken  of  is 
tiie  rigitt  of  bringing  a  Real  Action,  1;  e,  one:  in  (22. 46.  106. 
which  the  Inheritance,  or  at  least  the  Freehold,       ^^'^ 
tft  the  thing  immediately  in  4emand,  and  which 
ifiTist  therefore  in  all  cases  be  brought  against 
the  actfial  Tensmt  of  the  Freehold.    But  this  \» 
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not  the  only,  nor  by  any  means  at  this  day  the 
most  usual,  judicial  proceeding,  by  which  the 
right  to  land  may  be  -vindicated  or  decided. 
(403.)  The  right  of  Entry  involves  in  itself  a 
right  of  Action  of  a  different  kind;  namely, 
the  right  of  bringing  an  Ejectment.  Here  the 
subject  in  demand  is  not  a  Freehold,  but  a 
Chattel  Interest  which  has  been  created,  or 
rather  is  feigned,  for  the  purpose  of  expedi- 
tiously bringing  the  matter  to  a  legal  trial, 

1-^  uiiMt!       '^^^  Writ  of  Ejectione  Firmae,  or  Ejectment,  is 

the  regular  remedy  for  a  Farmer  or  Lessee 
for.  years  when  deprived  of  his  possession; 
(404*)  and  to  make  it  available  for  the .  trial  of 
a  more  important  Title,  it  was  anciently  neces* 
sary  to  pursue  the  following  steps.  The  party 
who  supposed  himself  entitled  to  enter  upon  the 
land,  did  actually  enter,  and  being  so  in  posses- 
sion made  a  lease  for  a  term  of  years  to  a 
friend ;  the  lessee  entered,  and  then  suffered 
himself  to  be  ousted  or  dispossessed  by  the  ad- 
versary;  and  upon  this,  brought  his  Action  of 
Ejectment  against  him,  in  which  the  Title  of 
the  Lessor  would  necessarily  come  in  question. 
(405.)  The  contrivance  was  so  convenient  that 
the  Courts  of  Law  lent  their  aid  to  simplify  it, 
which  could  only  be  done  by  substituting  fic- 
tions for  acts  of  mere  formality.  Accordingly 
under  the  present  system  no  entry  tior  lease  is 
made,  and  the  lessee,  the  nominal  Plaintiff,  is 
generally  a  man  of  straw ;  who,  according  to 
his  nature,  brings  the  action  not  against  the 
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Tenant  or  person  actually  in  possession  of  the 
land,  but  against  another  man  of  straw ;  DoCj 
for  instance,  against  Roe^  or  Goodtitk  against 
Badtitk.     Of   this,   however,    notice  is  duly 
given  to  the  Tenant ;  and  if  he  does  not  then 
make  a  proper  application  to  the  Court  to  be 
admitted  Defendant  in  the  place  of  his  unsub- 
stantial representative,  judgment  will  be  allowed 
to  pass  by  default,  and  this  will  be  followed  by 
a  Writ  to  the  Sheriff,  directing  him  to  give 
possession  of  the  land  to  the  pretended  Plain- 
tiff,  and  what  seems  more  material,  to  remove 
all  other  persons  from  it.     But  upon  the  appli- 
cation of  the  Tenant,  he  will  be  admitted,  to 
defend  the  Action,  under  the  condition  that  he 
confess  Lease,  Entry  and  Ouster,  and  insist  only 
upon  his  Title.     (406.)  The  Entry  here  men- 
tioned is  the  entry  of  the  Lessee ;  but  the  con- 
fession of  a  Lease  implies  that  of  a  previous 
entry  of  the  Lessor  for  the  purpose  of  making 
it ;  for  one  who  is  divested  of  his  estate  can  no  Touchst  s69. 
more  make  a  Lease,  until  he  be  reinstated,  than 
he  can  any  other  conveyance.     (407.)  By  these 
arrangements  much  trouble   is  saved   to  the 
Plaintiff^s   Lessor,    (who   is    indeed    the   true 
^Plaintiff  or  Demandant,)  and  the  Action  of 
Ejectment  is  made  a  most  convenient  instru- 


*  (408.)  In  coDsequence  of  the  true 'Demandant  not 
being  identical  with  die  nominal  Plainti£P,  the  same  ques- 
tion may  be  contested  more  than  once  between  the  sane 
parties  in  several  Actions  of  Ejectment.     1  Phill.  Ev.  333. 

lis  practice,  though  open  to  abuse,  is  in  some  cases  an 
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meBt  for  enforcing  every  daim  to  land>  which 
consists  of  w  *  adverse  right  of  immediate 
entry,  attended  with  the  power  of  making  a 
I«ease,  which  may  confer  the  same  right  on  th« 
Iicssee*  (410.)  The  only  case  where  the  De- 
Doe  V.  Watu,    fendant's  confession  of  entry  is  not  considered 

tantamount  to  an  actual  entry  by  the  true 
Plaintiff,  arises  in  consequence  of  a  Fine ;  to 
avoid  the  effects  of  which  an  actual  entry  must 
be  made  during  the  five  years  allowed  by  the 
Statute,  before  an  Ejectment  can  be  brought* 
(41 1 .)  On  the  other  hand,  by  Statute  4  Amu 
c,  16,  s.  \6,  it  is  ^nact^dy 

'*  That  no  Claim  or  Entry  to  be  made  of  or 
^^  upon  any  lands,  Tenements  or  Heredita-* 
"  ments,  shall  be  of  any  force  or  effect  to  avoid 
**  any  Fine  levied  or  to  be  levied  with  Procla^ 
*^  mations,  according  to  the  Form  oi  the  Statute 
^*  in  that  case  madf  and  provided  in  the  Court 
<^  of  Common  Pleas  at  Weftminsteri  or  in  the 
<'  Courts  of  Sessions  in  any  of  the  Counties 
^*  Palatine,  or  in  Courts  of  Grand  Sessioiie  in 


rf  >"  ^   ■— ^>"¥r^wi^w»yni  I  I    ii»»»»i^M^f^ip^iw 


edtaiMge  to  Jii0tio0 ;  a9  wb^re  the  rfwH  of tb«  liffit  Ac^ 
la  d^tennipej  by  any  imperfedjon  of  svid^nc^  whidi  ^an 
afterwards  be  rectified. 

*  (409.)  Ejectment  may  be  brought  against  the  Plain- 
tiff's Companions  in  Estate,  who  however  will  not  be 
obliged  to  confess  Ouster.  7  Bae.  Ab.  443 ;  t  Tao.  397. 
But  it  oasaot  be  brought  against  a  psfson  in  exdusive 
poasession  under  a  subsisting  Contract  with  the  Haintifl^ 
though  in  strictness  of  law  a  mere  Tenant  at  WiB,  vaitm 
that  Ttnancy  be  previoiisl j  deteraiHiad  by  a  demand  qt 
the  possession.    Do^  «.  Judmrn^  >  B.  &  C  44& 
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**  Wales,  of  any  Lands,  Tenements  or  Heredita- 
''  ments^  or  shall  be  a  sufficient  Ekitry  or  Claim 
^  within  the  Statute  made  in  the  twenty-first 
'^  year  of  King  James  i,  intituled,  An  Act  for 
^  Limitaticm  of  Actions,  and  for  avoiding  of 
'^  suits  in  Law,  unless  upon  such  Entry  or 
^  Claim,  an  Action  shall  be  commenced  within 
"  one  year  next  after  the  making  of  such  Entry 
"  or  Claim,  and  prosecuted  with  Effect." 

SjECT.  7. — Of  Evidence  of  Title  to  Land  in  Fee 

Simple. 

(412.')  The  Ends  of  Law  are  Justice  and 
Peace ;  and  in  proportioh  as  the  Law  is  fixed 
and  systematic,  and  its  administration  powerful 
and  certain,  not  only  is  Justice  obtained  between 
litigants,  but  Peace  assured  to  the  community. 
It  is  with  a  view  principally  to  the  latter  of  these 
advantages  that  it  is  proposed  here  to  consider 
some  of  the  most  usual  Evidences  of  Title ;  by 
ivhich,  conspiring  with  the  Law,  men  are  secured 
in  the  full  enjoyment  of  their  possessions,  and 
in  the  expectation  of  receiving  the  full  value  for 
them  on  alienation.  (413.)  Some  kinds  of  evi- 
dence will  therefore  be  noticed,  which,  though 
not  allowed  in  Courts  of  Justice,  may  be  satis- 
factoiy  to  a  reasonable  man,  as  showing  the  im- . 
probability  of  the  existence  of  any  lawful  claims 
against  his  estate  :  (41 4-)  and  but  little  regard 
ififl  be  shown  to  the  variety  of  modes  in  which 
evidence  may  be  exhibited  in  the  course  of  liti- 
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gation ;  because,  whether  by  the  admission  of 
the  authenticity  of  writings,  and  the  tmth  of 
other  facts,  the  whole  matter  be  reduced  into 
a  questi^Hi  of  law  to  be  decided  by  the  Judges 
only ;  or  by  a  denial,  general  or  special,  of  some 
assertion,  a  mixed  qoestiim  of  law  and  fiict  be 
submitted  to  die  cognizuice  of  a  Jury,  under 
the  directiQn  of  a  Judge,  and  sulject  still  to  a 
more  solemn  decisicm  through  the  reference  of 
a  Special  Verdict  or  Case,  or  the  corrective  ap- 
plicati^m  fin*  a  New  Trial,  or  some  similar  con- 
trivance, it  will  be  found  that  most  of  the  rules  of 
-  Law  relating  to  Evidence  are  equally  eflBcient,  4 
diough  differently  applied ;  and  diat  these 
changeful  forms  of  proceeding,  while  they  adapt 
themselves  conveniently  to  circumstances,  do 
not  greatly  affect  the  certainty  of  right. 
J  ftl  »^ '      (415O  Rret  then,  the  mere  possession  of  land, 

if  unexplained,  is  prima  facie  evidence  of  an 
^JJI^II;,^    Estate  in  Fee  Simple ;  and  is  a  sufficient  ground 
4a&c.574.    for  maintaining  an  Action  of  Trespass  against 
(S70, 371,    every  unlawful  invader.     (416.)  We  have  seen 
^^  ^^-)    also  that  an  exclusive  possession  of  land  for 
twenty  years  affords  a  legal  security  to  the  pos- 
sessor, against  all  Entries  and  Actions  of  Eject- 
ment on  the  part  of  any  person  whose  right  of 
possession  had  commenced,  (whedier  in  himself 
or  in  anoth^  whom  he  represents,)  before  the 
commencement  of  that  period,  and  who  is  not 
protected  by  an  original  and  uninterrupted  dis- 
ability continuing  within  the  last  ten  years  of 
the  same  period.    We  may  add  that  such  a  poa- 
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session,  supposing  it  to  be  at  last  interrupted,  D#nn«.  Bar- 
constitutes  a  sufficient  title  for  the  late  posses-  ^'^'^^^p^^ 
sor,  in  an  Action  of  Ejectment  brought  by  him 
against  any  person  who,  not  having  a  right  ca- 
pable of  being  enforced  by  the  like  Action,  hfus 
dispossessed  him.      (41 7*)  And  an  exclusive  See  Sugd. vend* 
possession  for  six^  years  is  a  perfect  bar  to  all 
claims  and  actions  whatsoever,  (except  those  of       (386.) 
the  Church,)  which  are  founded  upon  a  right  of 
possession  existing  at  a  more  ancient  time. 

(41 8.)  Every  Title  must  rest  ultimately  upon 
mere  possession ;  and  an  apparent  possession  in 
fee  simple  sixty  years  before  the  present  time, 
without  any  just  ground  of  suspicion  that  there 
were  then  other  rights  in  existence  which  might 
afterwards  for  the  first  time  become  possessory, 
IS  evidently  a  satisfactory  commencement  of 
Tide.     But  the  fact  of  such  possession  scarcely 
admits  of  direct  proof  from  any  private  docu- 
ments.   Deeds  of  Feoffment  indeed  (unless  of  Co.Liu.7.A« 
very  ancient  date)  have  commonly  an  attestation 
of  the  Livery  of  Seisin  indorsed  upon  them ; 
but  these  are  now  much  disused ;  and  diere  is 
no  other  mode  of  conveyance  which  imports 
in  itself  an  actual,  (as  distinguished  from  a  fic- 
titious,) transfer  of  the  possession.    (41 9.)  Rea- 
son however  requires  that  whatever  professed 
transfer  of  Land  appears  to  have  been  made  in 
ibnn€r  times,  should,  if  it  be  consistent  with  the 
present  possession,  be  admitted  as  an  actual 
transfer.   For  otherwise,  (no  suspicion  of  forgery 
being  supposed,)  it  seems  next  to  impossible  to 
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account  at  once  for  the  existence  of  the  instra- 
ment,  and  for  the  present  possession  according 
to  it  And  therefore,  upon  a  sale  of  land,  an 
unbroken  chain  of  instruments  of  conveyance 
for  sixty  years,  ending  with  one  to  the  Vendor 
himself,  who  is  in  possession,  is  always  sufficient 
to  satisfy  the  Purchaser,  without  any  further 
proof  of  ancient  seisin.     (420.)  And  this  agrees 

s  Bac.  Ab.  648.  with  a  rulc  of  Law,  that  where  a  Deed  of  Feoff- 
ment has  been  followed  by  possession,  the  Juiy 
ought  to  presume  the  livery  of  seisin  to  have 
been  duly  made.  (421.)  On  the  other  hand, 
it  is  not  sufficient  for  a  Plaintiff  in  Ejectment, 

s  Stark.  £▼.      (who  is  neccssarily  out  of  possession,)  to  pro- 

*^*  duce  a  Conveyance  of  the  Land  to  himself  from 

a  Stranger,  unless  he  prove  the  latter  or  himself 
to  have  been  in  possession ;  and  this  holds  still 

2T.R.55.  more  strongly  of  a  Will.  (422.)  That  mere 
(415.)  possession  is  prima  facie  evidence  of  a  Fee,  if  it 
be  not  a  positive  rule  adopted  only  to  prevent 
judicial  indecision,  must  depend  upon  the  im- 
probability of  the  existence  of  a  partial  owner* 
ship  without  producible  evidence  of  its  creation. 
But  possession,  accompanied  with  an  apparent 
exercise  of  ownership  over  the  whole  Fee,  seems 
to  constitute  a  substantive  evidence  of  Seisin  in 
Fee ;  and,  we  may  add,  of  a  rightful  Seisin ;  for 
neither  law,  nor  reason  where  law  prevails,  will 
presume  a  wrongful  act  (423.)  Every  convey- 
ance therefore  which  implies  Possession,  must^ 
though  in  a  minor  degree,  imply  Right ;  and 
this  in  some  proportion  toHits  antiquity ;  for  the 
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tract  of  time  iu  which  adverse  claims  have  not 
been  asserted  lessens .  the  probability  of  their 
eiistence. 

(434.)  But  here  some  distinctionB  occur  re- 
ktiiig  to  the  nature  and  circumstances  of  the 
Instroments.  For  it  is  evident  that  a  Sale  of 
the  Land,  or  a  Mortgage,  (which  is  indeed  a 
kind  of  Sale^  though  the  alienation  be  less  com- 
[dete,)  affords  a  stronger  presumption  of  Title, 
and  even  of  Possession,  than  a  Marriage  Settle- 
ment ;  a  Marriage  Settlement  than  a  Voluntary 
Setdement ;  a  Voluntary  Settlement  than  a  De* 
vise  by  Will ;  and  this  last  than  the  mere  silent 
sacceasion  of  an  heir  *.  (427.;  The  Description 
of  the  land  is  also  of  great  importance ;  for  this 
may  be  so  general  and  vague  as  scarcely  to 
prove  any  thing  with  respect  to  particular  par- 
cels; or  if  it  be  more  detailed,  it  may  vary 
greatly  from  the  description  by  which  the  land 
in  question  is  at  present  known.  Either  of 
these  defects  may  be  palliated  by  an  assertion 
of  identity  contained  in  a  subsequent  instru- 

*  (435.)  Theis  degrees  of  preauaqrtion  depend  prin- 
cipally an  two  oonsideratione ;  the  one  being,  the  pro* 
bability  that  the  Title  w^s  duly  investigated  at  the  time, 
and  that  a  defect  then  perceived  would  either  have  pu( 
a  atop  ta  ths  bargain,  or  have  been  recogniaed  hi  aome 
Hipnlnfinn  contained  in  the  Conveyanee  itaelf ;  (which  in* 
ieparaUe  recognition  however  moat  Purchasers  have  the 
cmmiog  to  avoid) ;  (436.)  the  other,  the  length  of  time 
duing  which  the  posaeaaion,  acquired  by  that  tranaaction, 
haa  been  adverae  to  the  claima  which  it  ia  auppoaed  to 
Kftile. 
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ment:  but  the  degree  of  credit  due  to  this 
alBsertien  must  depend  on  nearly  the  same  cir- 
(422, 423.)  cumstances  as  the  general  presumption  of  Tttle 
arising  from  the  same  instrument,  which,  it 
may  be  observed,  is  not  increased  by  particu- 
larity of  description,  though  the  presumption 
of  possession  is.  There  may  be  cases,  however, 
where  the  general  presumption  of  Title  is 
slight,  and  yet  the  presumption  that  identity 
was  truly  asserted  is  strong.  As,  if  in  a  Volun- 
tary Settlement  mention  be  made  of  a  recent 
alteration  of  internal  boundaries,  or  the  like. 
w*odTr  "^  (428.)  Leases  made  by  a  person  from  whom 

5  T.  R.  413.  n.  the  Plaintiff,  in  an  Ejectment,  derives  his  title, 

are  not  admissible  as  evidence  of  that  person's 
seisin,  without  proof  of  an  actual  possession  by 
the  Lessees ;  unless  the  estates  created  by  the 
Leases  appear  to  have  expired  before  the  time  of 
living  memory.  But  the  rational  presumption 
from  the  mere  existence  of  such  instruments,  in 
favour  of  the  person  now  in  possession  of  the 
land  by  a  Title  ostensibly  derived  from  the 
Lessor,  appears,  so  far  as  concerns  the  fact  of 
the  Lessor's  actual  possession,  to  be  at  least 
equal  to  that  which  would  arise  from  a  Volun- 
tary  Settlement  of  the  same  date, 
s  Stark.  Et.  (429.)  A  Rcccipt  for  Rent  is  evidence  be- 

Hindie,  s  Taa!    twccu  the  parties  to  it  of  the  relation  of  Land- 

lord  and  Tenant  subsisting  between  them,  in 

respect  of  the  Lands  described  in  the  Receipt. 

isEMfsi^"'   And  after  the  death  of  the  Tenant,  it  would,  if 

iToni.W      produced  from   the  proper  custody,   be  evi- 
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dence  of  the  same  fact  between  other  parties. 

(430.)  A  Memorandum  made  by  a  Steward,  in  Barrj  v.  Bdb- 

a  book  kept  by  himself,  of  rent  received  for  his  sis ;  flarpor  ' 

Master,  is  evidence,  after  the  Steward's  dettth,  Ab.esr' 

that  his  Master  was  Landlord  of  the  property 

there  described ;  for  the  statement  of  the  sum 

received  is  an  admission  against  the  Steward's 

interest,   and   would    have  been  sufficient  to 

charge  him:  (431.)  but  a  like  Meinorandum  OatramcMore- 

made  by  the  Landlord  himself  is  not  evidence  i«3s'tVM.4a. 

for  those  who  derive  their  title  from  him ;  for 

it  is  a  genersd  and  just  rule  of  law  that  a  man 

cannot  make   evidence  for  himself.     Such  a 

document,  however,  would  deserve  the  atten* 

tion  of  a  purchaser ;  and  its  credit  might  seem  . 

to  be  enhanced  by  the  impossibility  of  its  being 

used  as  legal  evidence. 

(432.)  On  the  principle  that  where  a  fact  is       (4do.) 
against  a  person's  interest,  his  admission  of  it 
may  be  used  as  evidence  between  litigant  par- 
ties after  his  death,  when  he  can  no  longer  give 
his  testimony  in  person;   combined  with  the 
maxim  before  mentioned,  that  mere  possession  . 
is  primd  facie  evidence  of  seisin  in  fee;  the  (415.422.) 
declaration  of  a  deceased  occupier  of  land,  that  Unde «.  wat- 
he  held  it  as  A.'s  Tenant,  will  be  admitted  to  **"* 
prove  the  seisin  of  A.    (433.)  So,  if  a  person  Doe  v.  Pettett, 
in  possession,  without  any  apparent  Title,  ad* 
mit  himself  to  be  only  Tenant  for  Life,  and 
that  after  his  death  the  land  will  go   to  il., 
(who  is  the  right  owner,)  this  admission  is  evi- 
dence for  A.f  so  far  as  to  prevent  his  being 
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barred  by  tbe  Statutes  of  LimitatioD,  as  upon 
an  adverse  possession. 

(434.)  Maps  are  often  referred  to  hj  Deeds 

ofConvejrance;  aodtben,  whether  mechanically 

annexed  or  not,  they  become  incorporated  parts 

of  the  descriptions  contained  in  those  Deeds. 

Brid^an  v.      But  withoot  such  connexion,  a  Map  or  Survey 

iLd.iu^ni.     may  be  received  as  evidence  ci  boundaries 

£v.  t55  i  AUot  against,  though  not  in  favour  of  the  person  by 

4G^iT^5;  whose  direction  it  was  made,  and  between  or 

Anoo.  1  stra.    ftgainst  thosc  who  derive  their  Title  from  him. 

The  general  credibility  of  these  docnmenf9, 
when  no  inaccuracy  appears,  is  perhaps  litde 
inferior,  for  proof  of  possession,  to  that  of  old 
J^eases. 

(435-)  When  the  proof  of  ancient  seisin  by 
private  documents  is  defective,  it  is  usual  for  a 
purchaser  to  require  extracts  from  the  Land  Tax 
Assessments  of  the  County  or  other  Dtstrt ct,  or 
from  the  Rate  Books  of  the  Parish,  within  which 
the  Lands  are  situated.  The  Annual  Land 
Tax  Acts  from  1692  to  1798  imposed  a  fixed 
sum  upon  each  of  the  districts  into  which  Great 
Britain  was  divided  for  tibe  purpose,  to  be  levied 
by  Commissioners  for  that  district,  throtigb  the 
medium  of  Assessors  and  Collectors.  The 
business  of  the  Assessors  was  to  assess  or  aseer- 
tain  the  proportion  of  this  sum,  payable  by 
every  Tenant  of  Lands  Tenements  or  Here- 
ditaments, and  to  certify  their  Assessment  in 
writing  to  the  Commissioners.  In  the  more 
recent  of  these  Annual  Acts,  it  was  provided 
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dial  the  Books  of  Assessment  delivered  to  the 
Commissioners,  and  all  Minute  Books  and 
other  Pablic  Books  and  Papers  relating  to  the 
Land  Tax,  should  be  the  property  of  the  Com- 
missioners for  the  time  being  in  succession, 
'^  as  Records  of  and  belonging  to  them  the  said 
"  Commissioners  for  their  use  and  inspecticMi," 
and  should  remain  in  their  custody,  or  that  of 
their  Clerks,  &c.  And  by  the  first  section 
(which  is  still  in  force)  of  Stat.  38  G.  3,  c,  60, 
(which  act  first  made  the  Land  Tax  perpetual 
and  subject  to  redemption,)  all  these  arrange- 
ments are  continued.  From  the  words  above 
cited,  and  the  general  rule  of  law  relating  to 
what  are  called  Records,  it  would  appear  that 
a  sworn  copy  of  an  Assessment  m^ht  be  pro- 
duced in  a  Court  of  Justice  as  evidence  of  pos- 
session, were  it  not  that  the  '^  use  and  inspection '' 
of  these  documents  seem  to  be  confined  to  the 
Commissioners  themselves.  There  can  be  no  See  Ongiej  9. 
doubt  however  that  for  private  satisfaction,  the  1  m^lki. 
evidence  thus  afforded  is  of  great  weight 
(436.)  The  Ratea  or  Assessments  imposed  by 
the  Churehward^ds  and  Overseers  of  the  Poor 
under  St.  43  £lix.  c.  2,  s.  1,  on  the  occupiers  of 
Lands,  Houses,  Tithes  impropriate  Pro^ 
pjiations  of  Tithes,  Coal  Mines,  and  Saleable 
"  Underwoods,"  are  directed  by  St.  17  G.  ^ 
c  38,  8.  14,  to  be  entered  in  a  Book,  which  is 
to  be  carefuUy  preserved  in  some  public  place 
whereto  the  Parishioners  may  freely  resort,  and 
to  be  produced  at  the  Quarter  Sessions  when 
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any  Appeal  against  a  Rate  is  to  be  determined. 
This  direction  to  produce  the  Book  itself  seems 
to  exclude  the  evidence  of  copies ;  and  the  pro- 
vision for  its  custody  may  be  thought  to  prohibit 
its  production  in  Court  on  any  other  occasion 
than  that  which  is  specified.  The*  right  of  in- 
spection however  affords  a  facility  of  obtaining 
copies,  which  may  be  very  conducive  to  the 
clearness  of  a  Vendor's  Title. 

(437.)  It  is.  desirable,  with  a  view  to  the 
marketableness  of  land,  that  the  whole  evidence 
of  Title  should  be  contained  in  such  written 
documents  as  are  either  admissible  in  Courts  of 
Justice,  or  at  least  have  not  the  appearance  of 
being  composed  for  the  occasion.  It  is  often 
necessary,  jiowever,  to  have  recourse  to  living 
testimony,  in  the  form  of  Affidavits  by  disin* 
terested  persons  acquainted  with  the  facts.  And 
the  fact  of  present  possession,  which  is  the  basis 
of  all  the  rest,  is  generally  a  matter  of  sufficient 
notoriety. 

(438.)  Supposing  the  proof  or  presumption 
of  ancient  seisin  and  right  to  be  sufficient,  we 
are  next  to  consider  the  means  by  which  that 
seisin  and  right  have  been  transmitted*  to  the 
present  possessor;  i.  e.  the  Alienations  and 
Descents  which  have  occurred  within  the  period 
of  our  investigation. 

(439*)  Deeds  of  Alienation  are  for  the  most 
(140.  n.)  part  Indentures:  but  they  are  sometimes  Deeds 
Poll,  t.  e.  single  Deeds,  in  the  form  of  Mani- 
festoes or  Declarations  to  all  the  world  of  the 
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Grantors  act  and  intention*    (440.)  In  either*    (20.1 66, 
case  it  is  evident  that  the  Seal*  and  Signature        ^    *^ 
of  the  Grantor  must  appear  upon  the  Deed. 
For  thouQfh  each  Part  (or  executed  copy)  of  an  Co.  Litt.  229.  a. 
Indenture  duly  executed  is  ot  the  same  lorce  5.1 ;  Munn  v. 
and  validity  in  itself  as  any  other  or  all  together,  3  b1^.  393. 
and  it  is  not  necessary  that  all  parties,  or  that 
the  Grantor,  should  execute  every  Part,  yet  it 
is  obvious  that  a  Counterpart,  (or  Part  not 
executed  by  the  Grantor,)  does  not  bear  in  itself 
satisfactory  evidence,  nor  with  the  addition  of 
oral  testimony  can  it  ever  constitute  the  best 
evidence,  that  the  Indenture  has  been  executed 
at  all  by  him  who  is  the  principal  and  indispen- 
sable Party.      (441-)   The    execution  by  the  Co.  lul  230.  b. 

^^  t  1         T\       T  •  ^^  Bland ». 

Urantee,  when  the  Deed  contams  no  engage-  inman,  Cro. 
ment  on  his  part,   scarcely  serves  any  other  sBlng.riz. 
purpose  than  to  show  his  assent  to  the'  Grant ; 
which,  in  the  absence  of  evidence  to  the  con-  Thompson  v. 

-       1  J         /  \    Tx  •  Leach,2Ventr. 

trary,  is  always  presumed.     (442.)  It  is  neces-  198. 

sary,  however,  that  all  persons  who  are  intended  Co.  uu.  ^1.  a. 

to  take  any  f  immediate  estate  or  benefit  by  an 


■» 


*(440.».)  Ag  to  Delivery,  see  Touchst.  57;  Doe  r. 
KnigiUf  5  B.  &  C.  671.  And  how  the  effect  of  the  de- 
livery may  be  suspended,  so  that  (he  Writing  (which  is 
tiien  called  an  Escroto)  shall  not  become  a  Deed  until 
some  condition  is  performed,  see  Johnson  v.  Baker,  4  B.  & 
A.  440 ;  Murray  v.  E,  of  Stair,  3  B.  &  C.  82. 

f  (443.  ff.)  This  Rule  does  not  extend  to  Remainders, 
(Co.  Litt,  231.  a.  259.  b.)  nor,  it  is  commonly  said,  to 
Uiesy  created  by  the  Indenture.  2  Prest.  Conv.  394.  But 
Samme/s  Case,  13  Co.  ss*  there  cited,  is  not  directly  in 
point    And  it  is  now  held  that  a  Power  of  Attorney  may 
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Indenture  should  be  nafned  in  the  beginning  of 
Touch8t.68,&c.  it  as  parties.  (443O  Any  rasure  or  alteration 
&c.6Ea8tisif!  made  by  the  party  benefited,  or,  it  is  said,  even 
Jnv.  Booth,'  by  a  stranger  if  in  a  material  part,  (though  not 
5  M.  &  s.  223.  p^jjjaps  if  the  party  can  clearly  exculpate  him- 
self) or  cancellation  or  destruction  of  Seals, 
(unless  merely  accidental,)  will  make  a  Deed 
sugd.  Pow.121.  void  which  has  once  been  good ;  but  alterations 

in  the  writing  must  in  general,  it  is  thought,  be 
presumed  to  have  been  made  before  execution 
Doee.Biiigham,  until  the  coutrary  appear;  (444.)  and  in  Con- 
veyances of  Real  Property,  (considered  merely 
as  such,  and  without  regard  to  their  accessory 
or  incidental  contents,)  it  is  immaterial,  except 
as  to  the  evidence  of  original  validity,  whether 
the  Deeds  continue  in  force  or  not ;  for  their 
whole  e£fect  to  this  purpose  is  instantaneous, 
and  the  estate  which  has  once  passed  cannot  be 
recalled. 

(445.)  In  addition  to  the  Grantor's  Seal  and 
Signature,  (the  former  of  which,  though  once 
the  great  test  of  authenticity,  is  now  a  mere 
ceremony,  like  the  indenting  of  the  parchment,^ 
it  is  usual  for  witnesses  to  attest  the  acts  of 
signing,  sealing,  and  delivery,  by  the  subscrip- 
tion of  their  names  to  a  form  of  words  to  tilat 


be  given  by  Indenture  to  a  person  who  is  not  named  as  a 
Party.  Co.  Litt  59.  b ;  3  M.  &  S.  323.  Also  a  person 
not  named  as  a  Party  may  enter  into  a  Covaiant  with  one 
who  is  named;  but  this  Covenant  cannot  be  mutnaL 
SalUr  V.  Kid^if,  Carth.  76;  Ba-kdey  v.  Hardtfj  5  B.  & 

c.  355. 
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effect  written  at  the  foot  or  on  the  back  of  the 
Deed,  which  for  private  purposes  is  generally 
snfficient  to  authenticate  it.     (446.)  In  Courts  2Bac.Ab.64r. 
of  Justice  too  a  Deed  *  thirty  years  old  is  said 
to  prove  itself)  so  tl^at  no  inquiry  is  made  for 
the  witnesses :  (447.)  and  a  Bargain  and  Sale,       (I46.) 
though  recent,  is  sufficiently  authenticated  by  Kinneniey  1'. 
the  Memorandum  of  Inrolment  indorsed  upon  ^^sl^nfc'r. 
it  by  the  proper  officer ;  which  is  also  conclu-  J^si'ik?  xso 
Bive  as  to  the  f  time  of  Inrolment.     (449O  The  ^oi".  Dig.^ 
date  expressed  in  a  deed,  whether  old  or  recent,  b.  10. 
is  always  presumed  to  have  been  the  time  of  *  ^'"*'  ^** 
execution  until  the  contrary  be  shown.     (450.) 
The  usual  formality  of  attestation  (however 
important)  is  not  essential  to  the  validity  of  any 
deed,  unless  it  be  made  in  exercise  of  a  Power 
which  has  prescribed  that  as  a  requisite  circum- 
stance ;  but  in  this  case  the  requisition  must  be  Sugd.  Pow.239. 
strictly  complied  with  ;  insomuch  that  if  a  per- 
oon  be  empowered  to  appoifit  Uses  "  by  writing 
^  under  his  hand  and  seal  attested   by  two 
^  witnesses,"   and  the    clause    of  attestation ' 
to  the   Instrument  of  Appointment  be  only 


*  (446.  n.)  So  wheA  other  documents,  of  equal  anti- 
quity, are  ])roduced  from  the  proper  custody,  do  proof  of 
luiod-writaig  is  required.    Wyntie  v.  TyrtoAiV/,  4  B.  &  A. 

376- 

t  (44S.)  80  Qoder  the  Registry  A  els,  the  Cerdficate  of       ^235.) 
Registration,  with  the  day  and  hour  of  it,  indorsed  upon 
die  instrument,  expressing  also  the  Book,  Page  and  Num- 
ber, and  slgoed  by  the  Reglstrftr,  &e.  is  to  be  taken  and 
jdhnred  as  evidence  of  the  Registry. 

L  2 


148  OF    ESTATES  IN    FEE   SIMPLE. 

**  Sealed  and  Delivered  by,'*  &c.  without  the 
word  Signed^  the  Appointment  is  void.  This 
oversight  having  frequently  been  committed, 
the  St.  54  G,  3,  c.  168,  was  parsed  to  remedy 
it  by  a  retrospective  operation;  but  without 
extending  to  future  transactions. 

(451.)   A  Deed  ^  is  not  available  in  Court 

unless  it  be  stamped  in  the  manner  required  by 

certain  Statutes  for  the  benefit  of  the  Revenue ; 

and  this  ought  regularly  to  be  done  before 

execution.     But,  by  St.  37  G.  3,  c.  J36,  s.  2, 

Krkb^'rTai    ^^  Stamp  may  be  aflGixed  afterwards,  on  pay- 

174;  Rippines  meut,   iu  addition  to  the  duty,  of  a  penalty 

&  A  "Irs!     *   of  1  o  Z.  for  every  Skin  of  Parchment  or  Sheet 

of  Paper ;  and  by  St.  44  G.  3,  c.  98,  s.  24, 
this  penalty  may  be  remitted,  if  the  applica* 
tion  be  made  within  twelve  months  after  the 
execution,  and  the  Commissioners  be  satis- 
fied that  no  firaud  upon  the  revenue  was  in- 
tended. (452.)  The  principal  Statute  by  which 
the  existing  duties  for  Great  Britain  have  been 
imposed,  is  the  55  G.  3,  c.  1 84,  by  which  the 
Conveyance  upon  the  Sale  of  any  Lands,  Tene-* 
ments,  Rents,  Annuities,  or  other  property,  real 
or  personal,  or  of  any  right  or  interest  therein, 
was  subjected  to  zn^  Ad  Valorem  Duty  upon 
the  purchase  money ;  viz*  For  "  the  principal 
"  or  only  Deed,  Instrument  or  Writing,"  by 
which  the  transfer  is  effected,  if  the  **  Purchase 


*  (452,  n.)  The  first  Act  which  imposed  an  Ad  Valorem 
Duty  on  Conveyancei?  upon  Sales  was  the  48  G.  3,  c.  149^ 
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**  or  Consideration  Money  therein  or  thereupon 
"  expressed  " — 


£. 

s. 

d. 

Do  not  amount  to  £•  so 

• 

. 

10 

— 

Amount  to  £•  2O9. 

and  not  to 

£.50 

- 

1 

— 

- 

50 

- 

- 

- 

150 

- 

1 

10 

- 

150 

- 

- 

- 

300 

ak 

2 

- 

- 

300 

• 

- 

• 

500 

«> 

3 

- 

- 

500 

- 

• 

- 

750 

m 

6 

- 

- 

750 

- 

- 

- 

1,000 

- 

9 

- 

- 

1,000 

- 

- 

- 

s,ooo 

• 

12 

- 

— 

a^ooo 

- 

» 

m 

3,000 

■ 

25 

- 

- 

3,000 

* 

^ 

- 

4,000 

- 

35 

- 

- 

4,000 

•• 

- 

- 

5,000 

- 

45 

- 

- 

5,000 

-. 

- 

• 

6,000 

- 

55 

- 

- 

6,000 

m 

- 

m 

7,000 

- 

65 

- 

- 

7,000 

- 

- 

- 

8,000 

- 

75 

- 

- 

8,000 

- 

V 

• 

9>ooo 

- 

85 

- 

- 

9,000 

- 

- 

• 

10,000 

.- 

9S 

- 

- 

10,000 

• 

- 

- 

13,500 

- 

110 

- 

— 

12,500 

- 

• 

- 

15,000 

- 

130 

— 

- 

15,000 

- 

- 

- 

20,000 

- 

170 

- 

- 

30,000 

m 

- 

- 

30,000 

- 

240 

- 

- 

30,000 

- 

- 

m 

40,000 

- 

350 

- 

— 

40,000 

'• 

- 

- 

50,000 

- 

450 

- 

- 

50,000 

- 

•• 

- 

60,000 

m 

550 

- 

- 

60,000 

■ 

- 

- 

80,000 

- 

650 

- 

- 

80,000 

- 

- 

- 

100,000 

- 

800 

- 

- 

100,000  < 

or  upwards  -    «    - 

1 

1,000 

- 

- 

(4«.>  "The 

Purchase,    or 

Consideration 

"  money,  is  to  be  truly  expressed  and  set  forth 
^  in  words  at  length ;"  and  there  are  penalties 
for  neglecting  this  injunction,  which  it  is  also 
for  the  interest  of  the  Vendor  to  observe,  as  by 
St  48  G.  3,  c.  149,  s.  24,  the  Purchaser  may 
recover  any  money  paid  by  him  which  is  not 
80  expressed'and  set  forth :  but  it  seems  that,  as 

I-  3 
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5  M.  &  s.  f 54 ;  the  Duty  is  only  on  the  Consideration  Money 
3i)ow.&Rji'  ewpressedj  the  Deed  would  not  be  vitiated  by 
^^'  the  omission,  though  drawing  with  it  the  non- 

payment of  the  trae  duty,  and  the  absence  of 
the  appropriate  Stamp*  (454-)  In  addition  to 
the  Ad  Valorem  duty,  the  Principal  Instrument 
is  subjected  to  a  duty  of  1  h  for  every  entire 
quantity  of  1,080  words  contained  in  it,  except 
the  first.  (455.)  Deeds  in  general,  which  are 
not  charged  with  the  Ad  Valorem^  or  any  other 
specific  duty,  pay  one  of  1  /•  15  $.,  with  the  addi- 
tion of  \L  5  s.  for  every  entire  quantity  of 
1,080  words,  except  the  first.  (456.)  But  where 
the  Conveyance  on  a  Sale  or  Mortgage  is  by 
Lea^e  and  Release,^  the  Lease^  if  the  Considera- 
tion Money  be  under  20/.,  is  charged  with  10^. 
only ;  if  under  50/.,  with  15s.;  and  if  under 
150/.,  with  1 1. ;  and  that  a  Feofiment,  or  Bargain 
and  Sale^  may  not,  as  consisting  but  of  one 
deed,  pay  a  lower  duty,  on  such  occasions, 
than  a  Lease  and  Release,  the  duty  which 
would  be  incurred  by  the  Lease  is  accumulated 
upon  the  single  instrument.  (457.)  It  is  fur- 
ihet  provided,  that  wheire  Property  held  by 
different  Titles,  or  to  be  enjoyed  by  different 
persons,  is  purchased  at  one  time,  but  conveyed 
by  separate  Instruments,  the  parties  may  s^por- 
ti<»i  the  Consideration  Money  as  they  think  fit» 
(458.)  And  it  is  added,  that  if  the  property  be 
sold  subject  to  any  sum  of  money  charged  on  it 
by  Mortgage  or  otherwise,  whether  that  sum  be 
due  to  the  Purchaser  or  to  another,  it  shall 
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form  a  part  of  the  Purchase  Money  on  which 
the  duty  is  to  be  paid  ♦. 

(459.)  Mortgages  are  also  subject,  under  the 
same  Act,  to  an  Ad  Valorem  Duty  upon  the 
amount  of  the  Loan,  or  principal  sum  secured ; 
viz»  if  it  do  not  exceed  50/.,  to  a  duty  of  1  /. 

£.  9. 

If  it  exceed  £.509  and  do  not  exceed  £.  100  -  1  10 

100      -----       200  -  3  - 

200 300  -  3  - 

300 500  -  4  - 

500      -----    1,000  -  5  - 

1,000      -----    3,000  -  G  - 

3>ooo 3,000  -  7  - 

3,000      -    ^    .    -    -    4,000  -  8  - 

4,000 5.000  -  g  - 

5,000 10,000     -   12      - 

10,000 15,000    -  15*  - 

15,000        -----  30)000     -  30      - 

And  if  it\ ^^  ^,_^ 
exceed  r'''~^ ^^    " 


(460.)  And  the  same  Duty  of  25/.  is  imposed 
on  a  Mortgage  made  for  securing  a  growing 
debt  or  floating  balance,  unless  the  amount  to  ^«  Wiiitfima 
be  ultimately  recovered  is  limited  not  to  exceed  3  sing.  n.  ' 
a  certain  sum ;  for  then  that  sum  is  the  criterion 
of  the  duty.  But  sums  to  be  advanced  by  the 
Mortgagee  for  Insurance  of  the  Property  against 
Firef,  are  excepted^  and  may  be  stipulated  to 

*  (458. 9t.)  For  other  provisions  it  is  necessary  to  refer 
Q  to  the  Schedule  of  che  Act,  Part  1.  Art.  Conveyance  $ 
the  points  here  noticed  having  been  selected,  as  of  prin- 
cipal iiiiporfcance>  from  many  others. 

t  (460.  n.)  There  is  another  exception  of  sums  to  be 

L  4 
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be  added  to  the  principal  without  incurring;  any 
additional  duty.  (461.)  A  Conveyance  of  Pro- 
perty to  Trustees  for  Sale,  if  intended  only  for 
a  security,  must  have  the  same  Stamp  as  a 
Mortgage ;  unless  it  be  for  the  benefit  of  *  Cre- 
ditors generally,  or  of  more  than  five  specified 
Creditors,  or  be  accepted  by  a  smaller  number 
in  full  satisfaction  of  their  debts.  (462.)  The 
same  additional  duty  in  respect  of  length  is 
(454.)  applicable  to  Mortgage  as  to  Purchase  Deeds. 
And  it  is  provided  that  where  the  security  is 
effected  by  several  Instruments  at  the  same 
time,  if  the  Ad  Valorem  Duty  exceed  2  /.,  only 
one  of  them  shall  be  charged  with  it,  and  the 
rest  according  to  their  f  description  and  length  ; 

advanced  for  the  **  Insurance  of  any  Life  or  Lives  pur- 
**  suant  to  any  Agreement  in  any  Deed,  whereby  any 
<<  Annuity  shall  be  granted  or  secured  for  sucli  life  or 
(233.)  <<  lives."  This  seems  to  refer  to  Listnunents  not  primarily 
purporting  a  Mortgage,  but  the  Grant  of  an  Annuity  ; 
where  the  security  given  for  sums  to  be  advanced  for  the 
purpose  of  Insurance,  would  constitute  such  a  charge  of 
those  sums  as,  but  for  the  exception,  would  require  a  Mort- 
gage Stamp.  But  it  is  not  very  usual  on  die  Grant  of 
a  Life  Annuity  to  make  any  stipulation  as  to  Insurance, 
and  therefore  this  exceptive  clause  is  of  little  service. 
A  more  appropriate  clause  in  the  same  part  of  the  Act 
would  have  been  one  that  related  to  Insurance  upon  the 
life  of  a  Mortgagor  who  should  be  only  Tenant  for  Life 
of  the  mortgaged  property ;  but  this  has  been  omitted. 

*  (461.  n.)  And  this  exception  applies,  although  a  pre- 
ference or  priority  of  payment  be  given  to  two  or  three  of  ^ 
the  Creditors.     Coates  v.  Perry,  3  B.  &  B.  48- 

t  (462.  n.)  A  Bom/ given  on  this  occasion,  (not  amount- 
ing to  2|i()o  wordS;)  is  charged  with  a  duty  of  1  /•  only. 
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but  the  Stamps  affixed  to  them  shall  denote  the 
payment  of  the  Ad  Valorem  Duty.  (463.)  From 
the  Ad  Valorem  Duty  on  Mortgages,  those  In- 
struments are  also  exempted,  which  are  given 
by  the  same  party  as  a  further  security  for  any 
sum  which  he  has  already  secured  by  a  Mort>» 
gage  charged  with  that  duty;  and  by  Stat. 
3  G.  4,  c.  11 7,  s.  3,  the  exemption  is  extended 
to  all  instruments  without  restriction,  which  are 
given  as  a  farther  security  for  money  already 
secured  by  a  *  Bond,  on  which  a  similar  Ad 
Valorem  duty  has  been  paid ;  but  in  either  case, 
if  any  further  sum  be  added  to  the  principal,  a 
new  duty  must  be  paid  in  respect  of  the  addi- 
tion. (464.)  Re-conveyance  on  Redemption 
of  a  Mortgage  requires  only  the  ordinary  Deed 
Stamp ;  and  so,  (by  the  same  Statute,  s.  2^) 
the  Transfer  of  a  Mortgage,  unless  in  respect  of 
a  further  principal  sum  added  to  the  debt 

(465.)  If  the  Stamp  be  of  a  sufficient  amount,  i  PUu.Ev^if . 
and  be  not  marked  with  the  name  of  another 
kind  of  Instrument  than  that  to  which  it  is 
affixed,  it  will  be  sufficient,  though  it  be  not  of 
the  proper  denomination.     (466.)  And  it  seems  ?°« ••  w*>«^- 

*       *  \-r        •  tinghEin,  4Tao. 

that,  on  payment  of  the  penalty  as  well  as  duty,  ao. 
the  Stamp  now  in  use  may  be  affixed  to  a  Deed 
made  before  the  55  G.  3,  and  will  make  it  good. 

*  (463.  ».)  It  is  to  be  regretted  that  this  Statute  does 
not,  in  terms  at  least,  extend  the  generality  of  its  exemp- 
tion, (without  regard  to  the  identity  of  the  person  giving 
the  second  security,)  to  the  cases  more  restrictively  pri- 
▼il^ged  by  the  former  Act. 


154  OF  ESTATES  IN  FEE  SIMPLE. 

For  the  old  Stamps  cannot  be  had  at  the  Office ; 
a  fact  which  may  be  thought  also  to  afford  some 
additional  security  against  the  forgery  of  Deeds 
of  an  early  date. 

(467.)  Where,  as  is  sometimes  the  case,  upon 
a  Sale,  the  Purchase  Money,  or  part  of  it,  is 
secured  by  a  Mortgage  of  the  same  property  to 
the  Vendor,  this  compound  transaction  is  sub* 
ject  to  both  the  above  kinds  of  Ad  Valorem 
Duty.  (468.)  And  where  a  Deed  is  made  as 
a  Security  for  the  payment,  to  different  persons, 
of  separate  and  distinct  sums  of  money,  there 
must  be  a  separate  Duty  for  each  sum. 

(469.)  Wills,  so  far  as  they  relate  to  Real 
Property,  require  no  Stamp ;  but  in  respect  of 
any  Personal  Property  which  they  comprise,  the 
Copy  authenticated  by  the  Seal  of  the  Ecde* 

See  Chap.  5,     siastical  Court,  (which  is  called  the  Probate, 

and  is  the  proper  evidence  of  the  Will  so  far 
as  Personal  Property  is  concerned,)  is  subject 
to  a  Stamp  Duty  of  considerable  amount. 

(470.)  It  happens  for  the  most  part,  that 
Wills  relating  to  Real  Property  comprise  Per- 
sonal Property  also,  and  therefore  require  to  be 
proved  in  an  Ecclesiastical  Court.  The  con- 
sequence is,  that  the  Originals  remain  in  the 
custody  of  that  Court,  and  must  be  produced 
thence  whenever  their  dispositions  concerning 
Reahy  come  in  question  in  a  Court  of  Law  or 

2B«c.Ab.644.  Equity.     (471.)  For,  by  the  general  rule  of 

Law,  neither  of  a  Deed  nor  of  a  Will,  (existing 
elsewhere  than  in  the  hands  of  the  adversary 
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liimaeli^  against  whom  it  is  sought  to  be  en- 
iarcedy)  is  the  Copy  admissible  evidence. 

(472.)  There  is  one  excepticHi,  however,  to 
this  rale,  in  the  ease  of  a  Bargain  and  Sale ; 
which^  being  a  Deed  recorded,  is  said  to  have  Smanie  ©.  wii- 
had  fonnerly  by  usage,  and  now  has  by  the  itBo{i4E»a, 
express  Enactment  of  St.  lo  Ann,  c.  18,  s.  3,  *^*' 
the  like  privilege  with  Recc»*ds  properly  so 
called,  that  a  Copy  may  be  *  produced  as  evi- 
dence. The  Copy  of  a  Bargain  and  Sale  for 
this  purpose  must  be  taken,  not  from  the  original 
Deed,  but  from  the  Inrolment ;  it  must  be  exa- 
mined with  the  Inrolment,  and  signed  by  the 
proper  Oflker,  (whence  it  is  called  an  Office 
Copy^y  and  must  be^  proved  upon  oath  to  be  a 
true  Copy  so  examined  and  signed.  This  is 
the  principal  advantage  which  attends  the  Con- 
veyance by  Bargain  and  Sale. 

C473*)  I^  ^^  been  regretted  by  a  v^y  com-  See  a  v.  j.46o. 


^  (473.  n.)  The  Statute  makes  the  Copy  of  the  same 
force,  token  pkaded,  and  thereopoD  exhibited  ta  the  Court, 
aa  tbe  Origmal.  But  aa  tlua  cxclodeB  all  inquiry  into  the 
fact  of  execution,  (for  when  a  Bargain  and  Safe  is  pleaded, 
aoi  the  Origimd  produced  with  the  certificate  of  larol- 
nMent  indofsedy  the  authenticity  of  it  cannot  be  denied,)  it  (146. 447.) 
would  be  absurd  to  suppose  that  the  Authors  of  the  Statute 
did  not  idso  iatadd  that  the  Copy  should  be  comehisive 
evidence  when  produced  before  a  Jury.  It  is  semarkable 
that  these  Office  Copies  have  been  represented  by  high 
authority  as  not  requiring  any  proof  of  having  been 
examined  with  tbe  Roll.  See  AppleUm  v.  Lord  Brajfbrook, 
6  M.  &  S.  34*  Ab  to  the  mode  of  examination  in  general, 
see  Boifyf.  Dart,  a  Tau.  5a ;  1  Phill  £y.  dU. 
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petent  judge,  that  some  provision  has  *not  been 
made  for  authenticating  copies  of  other  private 
documents ;  the  want  of  which  often  seriously 
affects  the  title  to  an  Estate.    (474«)  For  no 
man,  in  the  absence  of  direct  stimulation,  can  be 
Fickering  v.      compcUcd  (at  Icast  in  a  Court  of  Law)  to  pro- 
C.**J6«.        '   duce  his  own  Title  Deeds  for  the  benefit  of  ano- 
ther claiming  or  holding  other  lands  by  the  same 
Sogd.Vend.      Title.    (475.)  And  therefore  it  is  usual  upon 

the  sale  of  an  estate  in  lots  or  parcels,  for  the 
person  who  keeps  the  Title  Deeds,  (who  is  in 
general  the  owner  of  the  lot  of  greatest  value,) 
to  covenant  for  himself,  his  heirs  and  assigns, 
with  every  other  purchaser  or  owner,  his  heirs 
and  assigns^  for  the  production  of  the  documents 
on  proper  occasions.     Such  a  covenant  for  the 


*  (473.  n.)  It  appears  that  by  the  Common  Law  any  Deed 
may  be  inroUed  upon  the  acknowledgment  of  a  person 
who  is  a  party  to  it ;  after  which  he  cannot  deny  the  exe* 
cution  (Bull.  N.  P.  256) :  but  still  the  original  must  be 
produced  (Bro.  Ab.  Faits  £nr.  4 ;  5  Co.  74.  b.) :  and 
though  from  the  Report  oiSmartle  v.  Williams ^  in  3  Lev. 
387,  it  appears  that  in  that  Case  a  Copy  of  the  Inrolment 
of  a  Deed,  (not  being  a  Bargain  and  Sale,)  was  allowed 
as  evidence,  yet  it  should  be  observed  that  the  Original 
was  in  all  probability  in  the  hands  of  the  opposite  party  in 
the  Action;  upon  proof  of  which,  if  he  had  been 
regularly  called  upon  to  produce  it,  and  refused,  se- 
condary evidence  became  admissible.  (1  Phill.  Ev.  442.) 
See,  however,  Lynch  v.  Clerke^  (3  Salk.  154.)  where  it  is 
again  stated  broadly  by  Holt,  C*  J.  that  the  Copy  of  a 
Deed  Inrolled  is  evidence.  In  Shore  v.  Collett  (Coop. 
234.)  the  Counterpart  of  a  Lease  was  inrolled  by  the 
Lessor ;  which  could  not  on  any  principle  be  effectuaL 
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most  part,  will  run  with  the  lands ;  i.  e.  the  ob* 
ligation  of  it  on  the  one  side,  and  the  benefit 
(to  be  enforced  by  Action)  on  the  other,  will 
attach  upon  all  future  owners  of  the  same  pro- 
perty.    (476.)  The  right  to  Title  Deeds,  like 
that  to  other  personal  property  when  in  actual 
possession,  may  be  transferred  either  by  Deed, 
or  by  Delivery  made  with  that  intention :  but  ^  t«u  u  ; 
in  the  absence  of  such  acts,  it  in  general  accom-  Phii'ifis  v.  ro.' 
panics  the  right  to  the  Land,  or  to  any  parcel'  io6?'Yta^iI"*^' 
of  the  Land,  however  small,  which  is  retained  f^^^'  ^  ^-  ^• 
by  the  owner  of  the  Deeds. 

(477.)  When  an  Instrument  is  proved  to  be  s  Bac.  Ab.  644. 
destroyed  or  lost,  it  follows  of  necessity  that 
secondary  evidence  of  its  contents  may  be  ad- 
mitted :  and  the  best  secondary  evidence  is  a 
Copy  which  some  credible  person  swears  to  have 
collated  or  examined  with  the  original.    Hence 
it  is  usual  to  make  out  copies  with  the  names 
of  witnesses  subscribed  j  and  for  private  pur- 
poses such  Attested  Copies  are  commonly,  in 
the  absence  of  originals,  required,  and  to  a  cer- 
tain degree  relied  on.    But  necessity  may  justify  bqII.  n.  p.  254. 
a  confidence  in  plain  copies,  or  even  abstracts, 
of  documents  which  are  known  to  have  perished ; 
at  least  where  they  are  of  ancient  date,  and  have 
been  followed  by  possession,  or  where  the  names 
of  the  Witnesses  to  the  execution  of  the  ori- 
ginals appear.   (478.)  Destruction,  it  is  evident, 
may  be  proved  by  direct  testimony;  but  the  SeciPuiKEr. 
proof  of  loss  can  go  no  further  than  a  diligent  ^^'  *^^' 
search  for  what  is  first  proved  tQ  have  been  once 
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Brewster  v.       ID  cxisteiice :  and  as  to  the  requisite  degree  of 
a!  we!  ^  ^*  ^    diligence  no  general  rule  can  be  laid  down,  ex- 
cept that  it  must  increase  with  the  importance 
of  the  Document. 
Fitzgerald  v.  (478.)  The  Recital,  or  Statement  of  the  effect 

Ev!*ioo -^Mw-  ^^  contents  of  any  Instrument,  in  a  subsequent 
^^^T^ful^T  ^^^y  ^  sufficient  proof,  (for  some  purposes  at 
lis,  f  p.  wmt.  least,)  of  the  original  existence  of  the  former, 
V.  Lynch/ 5  B.  agaiust  all  parties  who  executed  the  latter, 
^  ^'  ^^'  and  those  who  <Jerive  their  claims  from  them, 
Duion  «.  (479O  ^^  ^^  appears  that  if  the  recited  Instru* 

Mol^5oo*  But  °^®°*  ^s  produced  in  Court,  the  recital  will  be 
»?« Caiui)«n^  admitted  as  evidence  of  its  execution,  at  least  if 

the  absence  of  witnesses  be  satisfactorily  ex- 
isurk.£T.36f.  plained.    (480.)  But  in  no  case,  it  is  conceived, 

can  the  Recital  of  an  Instrument  which  is  not 
produced  be  evidence  of  its  contents  or  effect, 
beyond  what  its  name  and  nature  necessarily 
imply,  unless  there  be  also  proof  of  its  loss. 
Ford  V. Lord  (48 1.)  lu  the  casc  of  a  Lease  and  Release^  the 
44;  iSiak.s85.  recital  of  the  former  in  the  latter  has  been  held 

sufficient  of  itself  for  establishing  the  convey- 
ance against  the  Releasor  and  all  who  claim 
under  him ;  which  may  be  attributed  to  the  aim* 
plicit^,  formality  and  merely  relative  eflfect  of 
the  recited  Instrument  But  even  here,  if  the 
rights  of  a  Stranger  can  be  affected,  the  loss  of 
the  Deed  of  Lease  must,  as  against  him,  be 
proved ;  and  then  the  Recital  may  be  good  se- 
condary evidence,  as  being  authenticated  by  the 
admission  cf  the  Releasor,  who  was  the  party 
most  concerned. 
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(482.)  Of  Records  it  will  be  necessary  here 
to  mention  Acts  of  Parliament,  Patents,  Fines, 
and  Recoveries. 

Acts  of  Parliament  of  a  local  or  private  nature 
do  not,  (unless  they  contain  a  clause  declaring 
them  to  be  Public  Acts,)  constitute  any  part  of 
those  laws  of  the  realm  which  all  men  are  bound 
to  be  acquainted  with ;  and,  if  contrary  to  rea-  4  Co.  13.  • ; 
son,  or  grounded  on  a  false  statement  or  recital  ^^^'^^'  ^^'  *' 
in  the  Preamble,  they  have  been  held  to  be  void : 
but  in  general  they  are   incontrovertible  evi- 
dences of  private  right  between  the  Parties  who 
are  included  in  their  provisions,  and  their  re- 
presentatives.    (483.)  The  rights  of  Strangers 
sure  always  saved  by  a  clause  inserted  for  that 
purpose ;  though  if  it  sufficiently  appeared  who-  8  Co.  iss.  a. 
the  Parties  were,  this  Saving  would  be  implied. 
Nor  are  Strangers  affected  by  any  Recital  or  it  Mod.  584 ; 
assertion  contained  in  such  Acts ;  nor,  in  matters  cblpmt^J. 
beyond  the  scope  of  the  enactment,  are  even  the  f^'^P'  ^  ^°"" 
parties  concluded  by  an  erroneous  recital  of  the 
^ect  of  an  Instrument.    (484.)  The  proper  evi-  1  Phiu.£v.385. 
dence  of  a  Private  Act  is  a  Copy  examined  with 
the  Paritament  Roll.    A  printed  Copy  unsworn 
18  not  generally  admissible  in  any  Court  unless 
there  be  a  provision  in  the  Act  for  that  purpose. 
(485.)  By  Stat.  33  Geo.  3,  c.  1 3,  Private  as  well 
as  Public  Acts  commence  their  operation,  (un- 
less it  be  otherwise  provided,)  from  the  time  of 
the  Royal  Assent  being  given,  which  is  indorsed 
upon  the  RoQ,  and  forms  part  of  the  Act 
(486.)  Letters  Patent  under  the  Great  Seal 
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are  the  ordinary  instruments  for  the  Conveyance 
of  Crown  Property.  These,  being  always  in- 
roUefl,  are  matters  of  Record ;  and  by  Stat*  3 

^Co.53.b;      and  4  Edw.  6,  c.  4,  explained  by  Stat.  13  El. 

c.  6,  an  Exemplification  (i.  e.  a  certificated  tran- 
script) of  the  Inrolment,  under  the  Great  Seal, 
is  of  the  same  force  and  effect  as  the  original 
Patent. 

(487.)  The  most  appropriate  Evidence  of  a 
Fine  is  the  Indentures,  which  are  made  out  by 
an  Officer  of  the  Court,  calkd  the  Chirographer, 
and  delivered  to  the  parties.     This  is  what  is 

F.N.B-ur.a;  meant  by  the  InsTossinff  of  the  Fine,  and  seems 

5  Co.  39.  b  •  . 

Co.Read.Fi.i.  nccessary,  though  not  to  its  completion,  as  a 

Fine  at  Common  Law,  yet  to  its  being  pro- 

(J7.)        claimed  according  to  the  Statute.    And  accord* 

ingly,  though  the  Indentures  are  in  themselves 

BnU.N.p.t29;  Sufficient  evidence  of  the  Fine,  an  indorsement 

on  them,  by  the  Chirographer,  of  the  Proclama* 

tions  being  regularly  made,  is  not  so ;  but  must 

be  sworn  to  have  been  examined  with  the  Roll ; 

for  the  Chirographer's  authority  does  not  extend 

R«g«GcnrMich.  to  the  Proclamations.     (488.)  It  seems  that  a 

Fu&  Rec.377.   Fine  may  at  any  time  be  exemplified  under  the 

BuU.N.P.««8;  Seal  of  the  Court,  which  *  Exemplification  is  of 

^k     --^  ■_l_  B  JM.A  Jl-M  E       Mt  ^L 

Ld.Bra7brook»  higher  Credit  than  a  sworn  copy;  and,  like  the 

Indentures,  is  perpetual  and  independent  of 
other  proof.     (489.)  But  the  more  usual  substi* 

cP?  s  saUc    *^*®  ^^^  *^®  Indentures  is  a  copy  examined  with 

w -  ^ — — 
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*  (488.  n.)  Fines  and  Recoveries  in  Wales  and  the  Coun- 
ties Palatine  may  be  exemplified  under  the  Seals  of  their 
respective  Courts,  by  Stt  37  EL  €•  9,  s.  8. 
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the  Roll,  which,  being  proved  by  the  examiner's 

path,  is  also  good  evidence*    The  Office  extracts^ 

which  are  commonly  supplied  for  the  satisfaction 

of  Purchasers,  cannot  be  given  in  evidence;  for  BiiU;N.p.si(i» 

it  is  a  general  rule  that  the»  Whole  of  a  Record 

-must  be  exhibited. 

(490.)  The  best  evidence  of  a  Common  Re- 
covery, or  of  any  other  Judgment,  is  an  £x^ 
emplification ;  but  a  Copy  examined  with  the 
Roll  is  also  admissible. 

(491.)  Notwithstanding  the  great  solemnily 
attributed  to  Assurances  by  Matter  of  Record, 
it  appears,  from  the  frequent  Applications  to 
the  Court  of  Common  Pleas  for  the  Amendment 
of  Fines  and  Recoveries,  that  they  are  much 
more  liable  to  inaccuracies  than  any  private 
writings ;  insomuch  that  the  Deeds  which  com- 
monly precede  or  follow  these  Assurances  serve. 
Hot  only  to  direct  their  operation,  but  to  correct  fg^*";!^  -^ 
their  errors.     (492.)  No  amendment  can  be       '176.)    ' 
made  in  the  description  of  the  property  in  a  ^  jj  g,  ^^ . 
fine  or  Recovery,  otherwise  than  in  consist-  iBiDg.4S5; 
ency  with  the  right  coflstruction  of  the  Deed ; 
but  sometimes  new  descriptions  of  property,  (as 
Wood,  Meadow,  Pasture,  an  Advowson,  &c)  1  Bing.  n-, 
or  an  increased  number  of  acres,  and  new 
names  of  places  or  Yills,  have  been  inserted  on 
tiie  faitii  of  mere  general  words  in  the  Deed, 
(as  of  aU  the  party's  hereditaments^  &c.)  joined 
with  the  particular  Affidavit  of  the  Conusor  or 
Recoveree  himself.     And  so,  a  mistake  in  the  t  Fing.  n. 
name  of  the  Vill,  which  occurred  also  in  the 
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Deed,  bat  accompanied  there  with  matter  suffi- 
cient for  it&  correction,    has  been  amende. 
(493.)  And  it  is  clear  that  where  the  property 
UmUv.'Rtu^  is  sufficiently  ascertained  by  the  Deed,   Ae 

tan,  STM.Wri  .  ^  .  ,         a  1         ■■      .1        n 

ouiv.Yeates    amendment  may  be  made  alter  the  death  oi 

ros.'*  *°*  the  Conusor  or  Recoveree,  and  even  in  opposi- 
tion to  the  claims  of  his  heir.  But  Affidavits 
must  be  made  of  such  facts  as  may  satisfy  the 

sBing.9s.        Court  as  to  the  intention  of  the.  Parties;  for 

which  purpose  it  seems  to  be  indispensable  that 
^uch  a  possession  should  have  followed  the 
.transaction,  as  the  amended  Assurance  would 

sBiiig«S86.      have  given;   and  the  absence  of  property  to 

which  an  actual  description  in  the  Assurance 
could  relate^  is  a  cogent  additional  ai^ument  for 

3  Bing.  176.     alteration.    (494.)  It  appears  also  that  additions 

may  be  made  in  pursuance  of  a  mere  general  de- 

?  ^'  ^J?/  i?^  'Scription  in  the  Deed,  if  the  Affidavits  be  such 

& ».  2  Bl.  Rep*  *  ' 

$fof.  as  fully  to  prove  that  the  property  in  question 

was  in  the  possession  of  the  Conusor  or  Re- 
coveree at  the  time  of  the  Assurance,  and  has 
ever  since  been  enjoyed,  as  if  it  had  been  com- 
8Ttu.fo.s7.   prised  in  it    (495.)  Amendments  have  also 
s  b!  ic  b!  96 ;    been  made  in  the  names  of  the  Parties ;  but  for 
iB!&Bii&. '  this,  at  least  as  far  as  concerns  the  Qpnusor 

or  Recoveree,  there  should  be  very  full  eyi- 

dence  of  identity  and  mistake.     (4964)  Tlie 

,Term  of  which  a  Fine  or  Recovery  is  entered 

(1 12.)      cannot  be  altered ;  for  this,  instead  of  am^id- 

iBi.Rep.788.  ing  the  Assurance,  would  be  to  make  a..new 

(1  Id.)       one.    (497O  The  same  may  in  general  be  said 

of  altering  the  name  of  the  County ;  which. 
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however,  has  been  allowed  where  there  was  a 
{;reat  resemblance,  as  between  the  County,  of 
Southampton,  and  the  County  of  the  Town  of  4  Taa.  855. 
Southampton;  or  where  one  parish  extended  sTaa.87. 
into  two  counties. 

(498.)  The  Record*  of  a  true  Recovery  in 
an .  adversary  Action,    (other  than  an  Eject- 
ment), when  pleaded  between  the  same  Partiesi 
or  those  who  derive  their  claims  from  them,  in 
an  Action  of  no  higher  form,  is  conclusive  upon 
the  point  which  the  Record  shows  to  have  been 
decided ;  though  it  seems  that  if  not  pleaded, 
but  exhibited  to  the  Jury  as  Evidence,  they  are  ^  Pwn.Ev.3s0. 
not  absolutely  bound  by  it.    (499O  The  Record 
of  a  Verdict  not  followed  by  Judgment,  (or  if 
the  Verdict  were  taken  in  aid  of  a  Court  of 
Equity,  by  a  Decree  of  that  Court  J  cannot  be  1  Pbu1.E7.S89. 
produced  as  Evidence.,   (500.)  And  no  exter- 
nal testimony  can  be  given,  to  show  on  what  7BacAU456. 
point  the  Judgment  turned. 

(501.)  All  Judgments  given  in  any  of  the 
King's  Courts  at  Westminster,  (except  the 
House  of  Lords,  the  last  resort  of  all  appeals,) 
are  liable  to  be  reversed,  upon  a  Writ  of  Error 
brought  in  a  superior  Court,  for  defects  appa- 
*Tent  on  the  Record.  But  Amendments  may  be 
made  even  after  the  Writ  of  Error  is  brought.  S**;^.*!^"*"  •• 

^  Melliiby 

And  by  St  23  Eliz.  c.  3,  s.  2,  no  Fine,  Pro-  s  Bing.  346. 
damations  on  a  Fine,  nor  Common  Recovery, 
can  be  reversed  for  false  or  incongruous  Ian* 
goage,  rasure,  interlining,  &c.  ^'  or  other  want 
^  of  form  in  words,  and  not  in  matter  of  sub- 
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"  Stance."  (502.)  Also,  by  St.  10  and  il 
W.  3.  c.  14,  no  Fine,  Common  Recovery,  or 
Judgment,  can  be  reversed,  unless  the  Writ  of 
Error  be  brought  within  twenty  years  uflter  the 
Fine  levied,  Recovery  suffered ,  or  Judgment 
entered  of  Record ;  or  in  case  of  the  legal  dis- 
ability of  any  person  to  whom  the  right  of 
bringiug  the  Writ  of  Error  shall  accrue  witbin 
the  twenty  years,  then  within  five  years  after 
the  disability  removed. 

(503.)  The  authenticity  and  verbal  contents 
of  an  Instrument  being  ascertained,  it  is  neces* 
sary  to  advert  next  to  the  general  rules  for  its 
construction  or  interpretation. 

And  first,  as  to  Deeds.    Here  the  first  great 
leading  rule  is,  that  the  intention  of  the  parties 
is,   if  possible,  to  be  supported:    (504.)  and 
the  second,  that  this  intention  is  to  be  ascer- 
tained  by  the  Deed  itself,  that  is,  from  all  parts 
of  it  taken  together.     C5O5.)  This  second  rule, 
though  directive  of  the  application  of  the  first, 
is  yet,  in  some  degree,  subordinate  to  it.     For 
if  the  circumstances  are  such  that  a  Deed  can 
have  no  effect  at  all  in  that  mode  of  operation 
which  the  ordinary  meaning  of  its  words  sug- 
gests, it  will  be  allowed  to  operate  in  another 
mode  rather  than  be  quite  ineffectual.     Thus, 
if  a  person  haviug  a  Power  of  Appointment,  but 
no  Estate,    use  the  language  of  Conveyance 
appropriated  to  the  transfer  of  Estates,  it  shall 
be  deemed  an  exercise  of  his  Power.  (506.)  Cir- 
cumstances, not  appearing  in  the  Deed,  may 
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also  negative  or  rebut  an  implication  of  Law, 
such  as  a  Resulting  Use.  (507O  And  if,  in 
♦he  application  of  the  Deed  to  the  circumstances,  ^  p^»J*-  Ev- 
an ambiguity  be  made  apparent  which  was  not 
manifest  on  the  face  of  Ahe  instrument,  (as 
where  two  persons  or  things  are  known  by  the 
same  name,)  a  further  inquiry  into  circum- 
stances may  be  made  in  order  to  remove  it. 
(508.)  But  in  general  no  expression  can  be 
contradicted  or  explained  by  extrinsic  evidence;  ' 
and  the  intention  collected  from  the  four  cor^ 
ners  of  the  Deed  is  to  govern  *  the  construc- 
tion of  every  passage ;  unless,  by  virtue  of  some 
technical  rule,  it  have  a  peculiar  meaning,  from 
which  the  intention  itself  must  be  principally 
inferred.     (511.)  A  third  general  rule,    sub- 

*  (509.)  So  as  even  to  justify  the  transposition  of  words, 
(Co.  litt  317.  b. ;  Touchst  87,)  and  often  to  deviate  from 
die  strict  grammatical  sense.  Thus,  it  is  not  always  ne* 
cessaiy  that  two  negatives  should  make  an  affirmative; 
(Toudst.  87;)  the  word  *^  same,"  though  properly  refer- 
ring always  to  the  Jast  antecedent,  (Co.  Litt.  20.  b.)  may, 
to  avoid  a  contradiction,  be  differently  applied.  Cro.  Jae. 
662.  (510.)  And  in  conditions,  or  expressions  of  con- 
tiiigeiicy,  *'  A.  and  B»  or  C."  may  be  taken  to  mean  **  A, 
**  or  B.  or  C,"  if  required  by  the  intention ;  (Co.  Litt. 
235.  a. ;  Cro.  Eliz,  270 ;)  but  it  is  not  a  universal  rule 
that  a  disjunctive  particle  in  the  end  of  a  period  shall 
make  all  the  preceding  members  of  it  disjunctive.  3  Atk. 
391 .  It  seems  indeed  that  these  conjunctive  and  disjunc- 
tive particles  may  either  retain  or  exchange  their  proper 
significations,  according  to  the  apparent  intention.  See 
JFright  V.  Kemp,  3  T.  R.  470 ;  and  see  further,  6  T.  R.  34 ; 
Doev.  Jeuept  12  East,  288 ;  Hasker  v.  SuHonf  1  Bbg.  500. 
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servient  to  the  two  former^  is,  that  ambiguous 
words  shall  be  construed  most  favourably  to  the 
Grantee  or  person  intended  to  be  benefited.  The 
same  principle  is  perhaps  a  little  differently  enun- 
dated  in  the  maxim,  (often  applied  to  Deeds, 

Bac.  Tr.  42.      though  more  .significantly^  it  may  be  thought, 

to  Pleadings,)  ^*  that  words  are  to  be  taken 
^^  most  strongly  against  him  who  utters  them." 
For  though  a  distinction  has  been  taken  in  this 

piowd.i34.a.    respect  between  a  Deed  Poll  and  an  Inden- 

(I40.«.  439.)  t^fe — ^because  in  the  latter  every  word  is  to  be 

attributed  to  all  parties,  as  proceeding  from  their 
mutual  assent  or  concurrence,  while  in  the 
former  there  is  but  one  party  to  whom  they  can 

BuiienjDen-  \yQ  attributed — ^vct  it  is  certain  that  the  rule, 

ning,  5  B.  &  Cj  ^  ''  ^  ' 

S4S.  as  first  stated,  is  applicable  to  Indentures ;  and 

if  every  ambiguous  word  in  a  Deed  Poll  is  to 
be  taken  most  strongly  against  the  Party  who 
executed  the  Deed,  the  rational  ground  for 
such  a  construction  is,  that  the  fullest  benefit 
of  the  deed  is  thus  made  to  accrue  to  those  for 
whose  benefit  it  was  made.  ('51 2.)  A  fourth 
rule  is,  that  if  two  expressions  be  utterly  irre- 
concileable,  that  which  is  first  shall  stand,  and 
the  other  be  rejected.  The  reason  of  this  seemil 
to  be,  that  as  Deeds  are  made  after  due  deli- 
beration, that  which  is  principally  intended 
by  the  parties  may  be  expected  to  occur  in  the 
first  place. 

(5 1 3.)  These  Rules  will  be  better  understood 
if  we  consider  tiie  formal  *  parts  into  which 


ToQchat  88. 


N^     ^m  ll         Hl»y 


(514.)  These  parts  constitute  obvious  diyisioDs  in  the 


OF   ESTATES   IN    FEE    SIMPLE.  ]j5^ 

Deeds  of  Conveyance  are  commonly  divided. 

In  the  first  place,  (at  least  in  Indenturesi)  the 

date  is  set  down,  and  all  the  parties  are  named. 

Then  come  the  Recitals,  if  any,  which  serve  ta 

explain  the  operation  and  objects  of  the  Deed. 

The  operative  part  follows;   expressing,  first, 

the  Consideration ;  then  the  act  of  conveying, 

(in   which  the  names  of   the  Grantors   and 

Grantees   again  occur,   with  the  appropriate 

verbs  of  transfer ;)  then  the  description  of  the 

Tenements  or  Parcels,  with  general  words  com* 

prising  their  appendages  and  guarding  against 

omission  or  inadequate  construction ;  then  the 

Habendum,  (beginning  with  the  words  ^^  To 

<<  have  and  to  hold,")  which  contains  the  precise 

words  of  limitation  of  the  Grantee's  estate ;  then 

the  Declaration  of  Uses,  which  may  be  consi-  See5B.&c. 

dered  as  a  new  kind  of  Habendum  introduced 

by  the  Statute ;  then  the  Declaration  of  Trusts, 

if  any,  which  are  intended  to  be  of  Equitably 

Deed:  bat  in  general  the  writing  it  without  punctuation, 
and  such  iitops  must  be  supplied  by  the  reader  ai  will  give 
effect  to  the  whole.  4  T.  R.  6$^  66.  And  though  marks 
of  parenthesis  are  often  inserted,  it  seems  that  they  are 
not  to  be  regarded  as  diminishing  the  effect  of  the  words 
indoded  between  them.  •  3  Atk.  9, 10.  The  same  nde  is 
appjicaUe  to  WiBa.  1  Meriv .  651 . 
.  Tba  Reader  will  find  Precedents  of  Deeds  of  Convey-* 
ance  at  the  end  of  some  of  the  ordinary  Text  Books  on 
Reai  Property,  And  for  a  pretty^fuil  collecttonr  of  them 
in  a  small  compaas^  with  the  advantage  of  an  analytical 
aDdsjrnthetical  arrangement,  he  is  referred  to  Mr»  Stewart'is 
**  Practice  of  Conveyancing." 
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jurisdiction ;  and  lastly  the  Covenants  relating 
to  the  Title.  And  the  whole  Deed  closes  with 
a  brief  form  of  words  connecting  its  contents 
with  the  signatures  and  seals  of  the  parties, 
and  those  with  the  date. 

(515.)  The  Habendum,  it  is  obvious,  cannot 
be  requisite  in  those  Deeds  which  operate 
merely  by  Declaration  of  Use,  as  an  Appoint^ 

(136. 172.)  ment,  a  Covenant  to  stand  seised,  or  a  Bargain 
and  Sale ;  though  it  cdknmonly  occurs  in  the 
latter.    Nor  in  a  Common  Law  Conveyance  is 

Too^  75  i     it  absdutely  necessary,  though  the  Deed  would 

be  very  informal  without  it,  as  it  is  a  Clause  of 
great  importance.  (5 1 6.)  AH  the  parts  of  the 
Deed  which  precede  the  Habendum,  taken  to- 
gether, are  called  the  Premises ;  of  which,  it  is 
said,  ^^  the  office  is  rightly  to  name  the  Grantor 
'^  and  Grantee,  and  to  comprehend  the  certainty 
"of  the  thing  granted."  (517.)  But  though 
the  Grantee  should  be  first  namc^,  as  such,  in 

Ca.Liitt6.ito  the  Habendum,  the  Ghrant  to  him  will  yet  be 

good,  provided  there  was  not  *  another  Grantee 
named  in  the  Premises ;  (5 1 8.)  or  if  there  were, 
provided  the  estate  given  by  the  Habendum  to 
the  new  Grantee  was  not  immediate,  but  by  way 
of  remainder*  Indeed,  where  several  parties 
are  to  take  successively  by  way  of  remainder  at 
Common  Law,  it  seems  most  correct  to  name 


*  (517.  It.)  And  if  another  Grantee  be  named  in  the 
Prembes  by  an  evident  mistake,  his  name  may  be  rejected 
in  construction.    Sp^ve  v.  Tophanty  3  East,  115. 
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only  the  first  taker  as  Grantee  in  the  Premises. 
(5^9-)  Words  of  limitation,  (especially  if  the 
estate  be  fee  simple,)  are  frequently  inserted  in 
the  Premises,  and  afterwards  repeated  in  their 
proper  place,  the  Habendum,   And  this  redun* 
dancy  has  sometimes  been  serviceable ;  for  it 
is  a  rule  that  if  the  Habendum  be  void,  (as,  if  ^  Saiid.Us.  914. 
it  defer  the  vesting  of  the  first  estate  of  Free-       (^O 
hold  to  a  future  day,)  the  Grantee  will  not  take 
an   immediate  estate  for  life  by  implication, 
where  no  estate  is  *  expressed  in  the  Premises ; 
because  a  contrary  intention  appears ;  but  where 
the  Deed  contains  two  express  *  limitations,  one  coodtitie  v. . 
of  which  is  void,  or  without  some  further  cere^  am.^^'*^ 
mony  inoperative,  there  the  other  shall  have  that 
immediate  effect  of  which  it  is  capable.  (521.)  If 
there  be  two  repugnant  or  contradictory  limita- 
tions, then  that  which  is  most  for  the  advantage       (5i  i.) 
of  the  Grantee  shall  prevail ;  but  if  they  be 
reconcileable,  though  dissimilar,  (as  if  the  estate 
be  given  in  the  Premises  to  the  Grantee  and  his  Co.iitt.  ti.a. 
heirs,  but  in  the  Habendum  to  him  and  the  heirs 
of  his  body^  it  seems  that  the  Habendum,  whose 
Office  it  is  to  limit  the  estate,  will  explain  or 
control  what  came  before. 

(523.)  It  happens  not  unfrequently,  that  a 
person  having  an  Estate  and  also  a  Power,  con- 


*  520.)  It  should  be  observed  that  words  of  reference 
to  what  18  expressed  elsewhere  may,  if  sufficiently  precise, 
be  considered  as  transferring  the  expression  into  their  own 
place.    Co.  Litt*  9.  b.  20«  b. 
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veys  the  land  by  a  combination  of  words  which 
is  applicable  indiscriminately  to  both,  such  as 
'^  direct,  limit,  appoint,  grant  and  release ;"  and 
then  a  question  may  arise,  whether  the  Deed 
operated  as  a  Conveyance  at  Common  Law,  or 
as  an  Appointment  of  the  Use.  If  such  a  Con- 
veyaiice  be  made  to  the  Use  of  the  same  person 
who  is  Grantee  in  the  Premises  and  Habendum, 
and  with  the  same  limitation  of  estate,  it  might 
bethought  indifferent  whether  he  takes  the  pro* 
perty  by  the  one  mode  of  Assurance  or  by  the 

h****6EJt*^"  other.     But  it  appears  that,  if  he  takes   as 

t89.'        *     Appointee,  he  may  escape  the  obligation  of 

Covenants  entered  into  by  his  Grantor  since  or 
at  the  time  of  the  creation  of  the  power,  and 
which,  if  the  selfsame  estate  enjoyed  by  that 
Grantor  were  transfered,  instead  of  a  new  estate 

(172.475.)  arising  by  way  of  Springing  Use  under  his 
P6wer,  would  run  with  lhe  land.  We  have 
(356.)  seen  also  that  the  Dower  of  the  Grantor's  wife 
may  thus  be  avoided.  (523.)  And  it  seems 
that,  in  these  cases,  if  the  intention  be  not 
otherwise  manifested  in  the  Deed,  there  is  either 

c2ri[co.35.  *■*  election  given  to  the  Grantee  to  be  exercised 

by  him  or  his  representatives  when  they  will^ 

Roach  V.  Wad.  qj-  (which  secms  a  more  certain  and  satisfactory 

mode  of  attaining  the  same  end,)  that  construc- 
tion is  at  all  events  to  be  made,  which  is  most 
for  the  Grantee's  benefit  (524.)  But  if  any 
use  be  declared  after  the  Habendum  to  a  person 
other  than  the  Grantee,  it  will  become  a  question 
which  of  these  two  persons  tslkes  the  legal 
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estate ;  since  there  is  an  Appointment,  in  the 
Premises  and  Habendum,  to  A.  (which,  like  a 
Bargain  and  Sale,  direcdy,  by  the  nature  of  its       (151.) 
operation,  gives  him  the  Use,)  and  this  is  fol- 
lowed by  a  Declaration  of  the  Use  to  B.     In 
such  cases  the  intention  upon  the  whole  of  the 
Deed  is  generally  so  plain,  that  no  person  would 
think  of  applying  the  rule  of  priority,  so  as  to       (512.) 
convert  the  declared  Uses  into  mere  equitable 
interests,  were  it  not  that  those  old  decisions, 
which  are  the  only  foundation  of  the  distinction 
BOW  universally  admitted  between  Legal  and 
Equitable  Estates  created  by  Declaration  of 
Use,  are  themselves  grounded  upon  an  applica- 
tion of  the  rule  no  less  unreasonable*     And  Cox».Chani- 
therefore,  when  the  estate  of  the  Grantor  is  63i;  Wynne* 
adequate  to  the  estate  intended  to  be  conveyed,  sBing.m»and 
or  is  not  less  sufficient  for  the  purpose  than  the  H^,^Si>^.' 
Power,  the  plain  intention  to  create  legal  estates  H-bu^,,  5  e. 
by  the  Declaration  of  Uses  will  cause  the  words 
of  Appointment  to  be  rejected  in  construction ; 
but  if  they  cannot  be  rejected,  it  should  seem 
that  the  Grantee  named  'in  the  Premises  must 
take  the  legal  estate,  according  to  the  limitar 
tion  contained  in  the  Premises,  if  that  be  com- 
plete, or  else  according  to  that  in  the  Habendum. 
It  must  be  observed^  however,  that  an  inclination  5  b.  &  c.  947. 
has  been  shown,  by  an  extensive  change  in  the       (^^0    , 
arrangement  of  the  clauses,  to  make  such  Deeds 
operate  according  to  their  evident  intention. 

(525.)  "The  Date  mentioned  in  the  Deed  is       ^^^-^ 
not  conclusive,  even  against  the  parties,  unless  DOTe,^4  ^t. 
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3  Bm.  Ab.  164. 


Doe  V.  Day, 
10East,4f7; 
Stjles  9. 
1fVardk,4B. 
&C.906. 


Poeh  V.  D«ke 
of  Leeds, 
Cowp*  790. 


(22.  519.) 


Co.  Liu.  S; 
Touchft  SSS. 
f36;  STau. 
646;  5Bac. 
Ab.  S78 ; 
Gould  V. 
Barnes,  3  Taa. 
504;  Croydon 
Hospital  o. 
Farley,  6  Tan. 
467;  flBac 
Ab.4. 
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perhaps  it  be  made  so  by  Inrolment;  and  if 
diere  be  no  date,  or  an  impossible  one,  or  if  it 
be  proved  to  be  false,  the  Deed  will  take  effect 
from  the  actual  time  of  delivery.  (526.)  Yet 
where  there  is  an  express  Date,  though  false, 
and  reference  is  made  in  any  part  of  the  Deed 
to  the  *  Date,  for  the  computation  of  any  period 
of  time,  this  will  be  referred  to  the  express 
Date,  and  not  to  the  time  of  delivery.  (528.)  If 
the  estate  given  by  the  Deed  should,  by  the 
Habendum,  be  directed  to  commence  from  the 
day  of  the  date^  this,  by  the  ancient  strictness 
of  construction,  was  taken  to  mean  a  commence* 
inent  on  the  next  day ;  and  therefore,  if  the 
estate  were  freehold,  to  make  the  limitation 
void:  biit  it  is  now  settled  that,  in  order  to 
give  effect  to  the  Deed,  these  words  must  be 
understood  as  synonymous  with  '^  immediately 
**  from  the  date.** 

(529.)  Strict  accuracy  in  naming  the  parties 
is  not  essential,  if  they  be  known  by  the  names 
appearing  in  the  Deed,  or  if  a  description  be 
added  which  is  sufficient  to  identify  them* 
And  this  seems  now  to  be  the  admitted  rule, 
even  in  the  case  of  a  Corporation,  which,  with- 
out a  name,  could  have  no  existence. 

(530.)  Recitals,  being  clear  indications  of 
intention,  may  restrain  the  effect  of  general 


*  (527.)  On  the  other  hand,  the  words  ''  henceforth/' 
and  ^*  now,**  are  properly  referred  to  the  time  of  delivery. 
Steele  v.  Mart^  4  B.  &  €•  372. 
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expressions  contained  in  the  operative  part  of 

a  Deed:  (531.)  and  the  Recital  of  a  particu-  ^^tw^^S?' 

lar  fact  has  been  held  conclusive  evidence  of  ^  Pr«st.  coni. 

505. 

that  fact  between  the  Parties  to  the  Deed.     It 
seems  also  that  a  person,  who  is  not  a  party,  jM*&^"iia' 
may  avail  himself  of  such  evidence  against  any  ^ 

of  the  executing  parties*     But  as  against  Stran- 
gers such  declarations  cannot  have  the  e&ct  of 
legal  evidence ;  though,  if  supported  by  subse-  1  Pre>t  Abstr. 
quent  possession,  they  may  contribute  much  to      ' 
the  certainty  of  Title. 

(532.)  If  no  particular  Consideration  appear  J  p">»"-  Ev. 
in  the  Deed,  or  if  it  be  stated,  with  the  addition 
of  sueh  general  words  as  afibrd  an  opening  for 
inquiry,  evidence  may  be  given  as  to  that  which 
is  left  indefinite.     (533*)  But  as  an  express 
consideration  cannot  be  denied,  unless  on  the 
ground  of  fraud,  usury,  or  other  illegality,  so 
it  seems  that,  where  the  statement  is  definite  in  Homer  tr.A9b. 
all  its  parts,  no  addition  can  be  made  to  it.  ssf.'     ^^' 
(534.)  But  it  is  no  contradiction  of  the  Deed  to 
aflEirm  that  the  consideration  money  there  men-  Baker«.Dewej» 
tioned  to  be  paid  has  been  returned.    (535.)  It 
is  usual,  upon  a  Purchase  or  Mortgage,  to 
indorse  upon  the   Deed   a   Receipt   for   the 
consideration  money,  in  addition  to   the  ac- 
hiowledgment  contained  in  the  body  of  the 
instrument.     This  indorsed   Receipt,    though  Rowntreev. 
perhaps  more  satisfactory  on  general  principles  i^lT;  um^ 
than  that  which  constitutes  one  formal  part  of  a  J;  a!'©^.^  ^' 
multi&rious  document,  is  not  conclusive  evi- 
dence of  payment;  while  the  latter,  if,  when 
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taken  in  connexion  with  the  rest  of  the  Deed, 

(147.)      it  be  sufficiently  precise  and  categorical,  has 

the  effect  of  an  Estoppel  between  the  parties 

and  their  replresentatives.     (536.)  The  absence 

4  East,  2oo»      of  a  Consideration,  supposing  that  negative  &ct 
^{iii^Lc!"  to  be  proved,  does  not  of  itself,  without  actual 

225.)  or  constructive  fraud,  invalidate  a  Conveyandb 
of  real  Property.  (537.)  Nor,  where  the  con- 
sideration consists  of  some  fiiture  or  contingent 

Co.Litt.204.a.  benefit,  does  the  failure  of  it  operate  as  a  Con- 
dition to  defeat  an  estate  once  vested  by  the 
Deed.    (538.)  And  so,  where  a  £aict  is  recited, 

Bonghton  v.     as  a  marriage,  which  proves  to  be  fiedse,  though 

5  Tto.*S4f!      the  intention  of  the  parties   may  have  been 

founded  on  the  mistake,  the  Conveyance  stands 
good. 

(539O  The  words  of  Conveyance  are  com»- 
monly  set  down  first  irx  the  past  tense,  and  then 
repeated  in  the  present.    This  formality,  (which 

Prest  Watk«  is  vcry  immaterial,)  is  thought  to  have  originated 
(20.)  in  an  ancient  practice  of  making  Feoffioaents  by 
Parol  and  Livery,  and  then  confirming  and  sub- 
stantiating them  by  Deed.  (540.)  In  a  Feoff- 
ment ^'  Give  and  Enfeoff ''  are  the  most  appro- 
priate words.     (541  •)  In  a  Lease  and  Release, 

%  Sand.  Us.  50.  the  Lcasc  is  most  properly  made  by  the  words 

0^*)      *^  Bargain  and  Sell"  only,  that  all  possibility  of 

question  as  to  the  mode  of  its  operation  may  be 

excluded :  (542.)  but  the  Release  has  commonly 

a  multitude  of  words,  such  as  ^'  Grant,  Bargain^ 

Boti. Co. litt.    «  Sell,  Alien,  ReleaBC  and  Confirm;"  the  vari- 

384.a,n.l.;  i  •    « 

1  B.&  C.700.   ation  of  which  according  to  circumstances  is  for 
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tbe  qtoBt  part  more  ^  matter  of  taste  than  of  im- 
portance :  and  where  th^  Consideration  is  not 
pecuniary,  the  idle  words  ^^fiargain  and  Sell" 
jure  countenanced  by  the  insertion  of  a  nominal 
•Consideration,  as  of  ten  shillings,  acknowledged 
to  be  paid.  (543.)  The  omission  of  the  Grantor's  Tnthcwy  «. 
name  in  tiiiis  part  of  the  Deed  may  be  made  »  Venbr!  ui. 
good  by  evident  intention,  at  least  if  it  be  an 
•Indenture  between  two  persons  only ;  and  that 
of  the  Grantee  may  be  supplied,  as  we  have 
seen,  by  the  Habendum.  (517.) 

(544.)  The  Description  of  the  Parcels  is  of  (424.) 
great  importance.  As  to  which  it  is  evident  in 
the  first  place,  .that  nothing  can  be  described 
but  by  some  general  denomination,  applied  to 
the  individual  subject  by  the  addition  of  its 
•proper  name,  or  of  some  peculiar  circumstances 
of  Locali^,  Quantity,  Quality,  Possession^  or 
Title. 

(545O  Some  of  the  general  denominations  of  (1^2, 3, 4, 5.) 
Real  Properly  have  already  been  explained,  and 
others  will  be  considered  in  the  Chapter  on  In-  chap.6. 
.corporeal  Tenements.    At  present  the  following 
points  seem  tp  require  notica*  The  word  "  Farm"  Piowd.195; 
is  a  good  legal  description  for  a  Capital  Mes-  5.  a.  -,  Tomiift 
snage,  (or  principal  Dwelling  House,)  and  all  ^^ 
the  land  belonging  to  or  occupied  with  it. 
($46.)  A  *^  Messuage,"  (at  least  if  the  words 
^  with  the  appurtenances "  be  added,)  includes 
the  Dwelling  House. with  its  adjacent  Buildings, 
the  Garden,  Orchard  and  Curtilage.    A  Toft  is 
the  Site  of  a  House  which  has  been  pulled  down. 


1^6 


Seef  B.&  A« 
T50.  org.  amtr. 


E.  of  Cardigan 
V,  Annitage, 
S  B.  &  C.  197. 


Cu.Iitt.48.  b. 


Co.  litt.  4.  b. ; 
1  Sid.  161. ; 
1  Lev.  114^ 


Toocbst.  91. 


Toacbst.  90. 
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<547.)  A  Grant  of  the  "  Profits''  of  land,  car- 
ries  the  land  itself;  but  a  Grant  of  the  "  Ves* 
"  ture"  or  "  Herbage,"  it  is  said,  gives  an  inte- 
rest in  the  surface  only*  (548.)  The  land  itself 
will  pass,  in  a  conveyance  adequate  to  that  pur- 
pose, by  the  name  of  a  ^*  Mine ;'-  but  the  Grant 
may,  it  is  conceived,  contain  an  exception  of 
so  much  of  the  surface  as  is  not  necessary  for 
the  purposes  of  mining.  (549.)  So,  an  Up- 
per Chamber  may  constitute  a  distinct  Tene- 
ment (550.)  "  Water "  does  not  include 
the  land  on  which  it  stands ;  unless  per- 
haps in  the  case  of  Salt  Pits  or  Springs, 
where  the  interest  of  each  owner  is  measured  by 
Buliaries  or  buckets  of  brine.  (551.)  By  the 
name  of  Land,  though  apparently  signifying 
Land  in  possession,  a  Reversion  or  Remainder 
will  pass ;  but  not  Land  in  possession  by  the 
name  of  a  Reversion  or  Remainder.  (552.)  If 
two  persons  join  in  a  Grant  of  all  their  Lands, 
&c.  it  will  comprise  not  only  the  joint  property 
of  both,  but  the  several  property  of  each ;  and 
so  if  one  of  them  grant  all  his  lands,  his  share  of 
the  joint  property  will  be  included.  (553.)  But 
lands  which  he  holds  in  trust  for  another  may 
perhaps  be  considered  as  tacitly  excepted*. 


*  (553.  ft.)  The  CoDveyanoe  of  a  Bankrupt's  property 
by  the  Commbrioners  is  always  in  general  termsy  as  is 
also  the  Power  given  to  them  by  the  Statute ;  but  it  htm 
been  held  that  property  of  which  the  Bankrupt  is  a  mewe 
trustee  is  not  affected  by  the  conveyance*  1  T.  R.  633  ; 
3  B.  and  P.  40 ;  1  M.  and  S.  526.    But  some  doubt  seems 
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(5540  1*^^  comprekensiveness  of  general 
denominations  may  be  limited  by  exceptions, 
or  by  qualifications.     With  respect  to  Excep-  Timciiftioo. 
tionsy  it  is  a  general  rule  that  they  may  be  made 
by  the  same  words  as  would  constitute  a  suffi- 
cient description  of  the  same  thing  in  a  Grant ; 
(5550  ^^^  y^^  ambiguities  must  be  construed       (^^^0 
iayourably  to  the  principal  Grantee/  and  not  to  len  «.  Denning. 
the  Grantor  for  whose  benefit  the  exception  is  *  **•  ^  ^'  ^'• 
made.     (556.)  And  exceptions  which  prove  to 
be  coextensive  with  the  Grant,  or  which  are 
made  in  any  of  its  very  words,  are  contradictory  Cu.  utt.  47.  »* 
and  void.     (557O  Qualifications  are  sometimes 
implied.     For  it  .is  a  rule  that  if  general  words  s  Co.  46.  h. 
be  preceded  by  a  specification  or  enumeration 
of  particulars,  the  general  words  will  not  be  con- 
strued to  sig^fy  any  thing  of  a  higher  order  or 
more  importance  than  what  is  before  expressed ; 
(558O  but  this  effect  of  the  enumeration  may  «  Mod.iosj 
be  countervailed  by  other  words  accompanying  Buckner/ 
the  general  denominations,  and  giving  them  a  Roe'«.Vettd» 
peculiar  emphasis.    Thus  the  word  Estate  may  jy^^fl^^t! 
be  used  to  signify  all  kinds  of  property ;  but  by  H^"ii22i'«. 
the  description  of  all  the  Grantor^s  ^^  Plate,  Fubridge, 

1  Ruts  479  * 

**  Jewels,  and  other  Estate,''  only  his  personal  Doe  v.Morg^n, 

property  will  pass ;  yet  if  it  be  "  other  estate  ^  ' 

^'real  and  personal,''  then  it  is  evident  the 

word   must  be   taken    in    its   fullest  extent. 

(559.)  And  if  a  word  having  two  senses,  the  Ewer  v.  Hey. 

II  dm  f  Cro*  £1. 

A9p  C      £t  ICO 

now  to  be  thrown  upon  this  opinion  by  8.  79  of  the  late 
Bankrupt  Act,  (6  G.  4,  c.  16.)  See,  however,  8.  135  of 
die  suae  Act. 

N 
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one  more,  &e  othar  iess  general,  be  aQCom* 
panied  with  words  which  cfotirely  or  in  part 
supply  the  difference  between  those  two  senses, 
this  is  a  Teason  for  takix>g  it  in  the  less  g^ieral 
sense ;  so  that  in  a  Grant  of  ^^  Lands,  Meadows 
(2.)  ^^and  Pastures'*  the  former  rword  is  held  to 
.mean  only  arable  land. 

(560.)  Express  Qualifications  are  taken  firom 
(544-0      the  circumstances  of  description  above  men- 
tioned ;  and  therefore  it  is  very  necessary  to 
distinguish  whether   such   circumstances  are 
added  by  way  of  Qualification,  or  only  of  Dc»- 
monstration.    For  which  purpose  it  is  a*  rule, 
that  when  once  the  description  amounts  to  a 
^jj'tie's  Case,   certainty,  such  certainty  at  least  as  is  afforded 
piowd.'i9i!b.;  4:>y  the  use  of  a  proper  name,  any  additional 
steeie,  d/&c.,  circumstaucc,  if  false,  may  be  rejected.  (561.)  So 
6  Taa.  145.      ^^^  j£  ^^  mistaken  circumstance  be  preceded 
lUa&toii,  5  Tao.  and  foUowcd  by  other   circumstances  which, 

taken  together,  are  su£Bicient  to*  outweigh  the 
error*  (562.)  But  it  has  been  held,  that  if  the 
erroneous  circumstance  be  placed  first  of  all,  die 
thing  misdescribed,  even  though  it  be  the  only 
subject  of  the  Grant,  will  fail  to  be  conveyed. 
.Ro«w.  Vernon,  (563.)  But  if  all  the  circumstanccs  of  descrip- 
Hob.  1*71/       tion  be  true,  (i.  e.  if  there  be  some  one  subject 

to  which  they  are  all  applicable,)  and  they  be 
.placed  in  a  continuous  sentence  as  if  uttered  in 
one  breath,  it  is  difficult  to  construe  them  other- 
wise than  as  Qualifications:  and  therefore  it 
ToQch8t99.      has  been  held  that  a  Grant  of  ^^  the  Manor  of 

X>.  in  X>."  passed  only  so  much  of  the  Manor 
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as  lay  in  the  ViU  of  X).,  and  not  the  other  part 
of  it  which  was  situated  in  S.  (564.)  If  how- 
ever there  be  some  break  in  the  sentence,  it  is 
otherwise ;  as  if,  after  a  description  amounting  ^7^^^  ^6* 
to  a  sufficient  certainty^  •  there  be  added,  ^^  all 
^'  which  were  lately  in  the  occupation  of  A.;^ 
this  being  a  dislinct  proposition,  though  it 
should  not  be  applicable  to  all  th^  subjects  in- 
cluded in  the  preceding  description,  yet  is  not 
necessarily  restrictive.  (565^)  And  so  it  is  held  Hob.i7i-3. 
that  what  comes  after  a  ^^  videlket^^  or,  '^  that 
is  to  say/'  can  neither  enlarge  nor  rei^train  the 
preceding  description,  though  it  will  explain  it 
if  ambiguous.  (566.)  The  circumstance  of  Alexander,  n. 
quantity  is  QOt  in  general  sufficient  to  restrain 
or  limit  a  precedept  certainty ;  but  where  from  the 
want  of  other  circumstances  of  description  it  has 
the  effect  of  a  qualification,  it  cannot,  from^its 
oature,  amount  to  ^  demonstration  also ;  as  if  a 
man  grant  twenty  *  acres  of  Land  in  tV.^  where 

i  .  r  I  I  '  . 

1 

*  (566.  H.)  The  Statute  Adre  contains  four  thousand 
eight  hundred  and  forty  square  Standard  Yards,  being 
one  hundred  and  sixty  square  Perches,  Poles  or  Rods,  or 
four  Roods.  The  Purlong  is  two  hundred  and  twenty 
yards  in  length,  and  the  Pole  or  Perch  five  yards  and  a 
half.  St.  5  6.  4,  c.  74,  s.  1  and  s.  Therefore  a  Btnp  of 
Land  one  furlong  in  length,  and  one  Pole  in  breadth,  is 
one  thomand  two  hundred  and  ten  square  yards,  or  a 
£ood«  But  in  some  parts  of  the  country  these  measures 
baive  been  Taried  by  Custom ;  and  the  qu&nUtie^  expressed 
in  Deeds  must  be  understood  accordingly.  Co.  Litt. 
5.  b. ;  Touchst.  Qs ;  6  Co.  67.  a. ;  but  see  Cro.  £liz.  367, 
contr.     And  the  15th  section  of  the  late  Statute,  which 

N    2 
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f  Co.  36.  a.  i     he  has  more  than  twenty  acres ;  aiid  therefore 

it  is  said  the  Grantee  must  make  his  election 
in  what  part  of  the  land  he  will  take  the  acres 
which  are  to  become  his  property.  This  case 
seems  to  have  always  formed  an  exception  to  the 
rule  which  requires  every  conveyance  of  Free- 
hold Estates  to  have  an  immediate  operation. 
(567.)  But  a  Grant  of  so  many  acres,  (or  so 
many  trees,)  as  conveniently  can  be  spared,  is 
void ;  for  the  uncertainty  cannot  here  be 
remedied  by  an  election. 

(56%.)  In  the  Declaration  of  Uses,  words  of 
Galley  V.  Bar-  limitation,  which  were  evidently  omitted  by 
587,    '        *  mistake,  have  been  supplied  in  construction  by 

a  somewhat  strained  application  of  subsequent 
words  of  limitation,  which,  if  there  had  been  no 
such  exigency,  would  have  seemed  to  relate 
ciiapman  ».  entirely  to  other  persons.  (569.)  But  omissions 
tete.  'see  ai5o  caunot  be  supplied  "  from  arbitrary  conjecture^ 
Bad.  Fearne,  **  though  fouudcd  upou  the  highcst  degree  of 
AnLISffi  "  probability/'  (570.)  The  Construction  of 
J/^«*^'     Powers   is    often   attended   with   doubt    and 

id.  ZTy. 

difficult*  It  may  here  be  observed  that  the 
word  "  heirs"  is  not  necessary  for  creating  a 
Power  to  dispose  of  the  fee,  but  it  seems  that 
some  words  expressive  of  the  intention  must  be 
1  Sand.  Us.      uscd.    Thus  a  Power  to  appoint  the  Land  "  to 

1« ;  Sagd.  '^^ 

Pow.  437,  &c.  - 

458. 

directs  that  all  contracts  for  work  to  be  done,  or  for  goods, 
wares,  merchandize  or  other  things  to  be  sold,  &c.,  shall 
be  regulated  by  the  Standard  Measoresi  is  evidently  not 
(5d7.)       applicable  to  Conveyances  of  Land* 


& 
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'^  such  persons''  as  A.  shall  choose,  will,  it  \h 
generally  thought,  only  authorize  him  to  give 
life-estates ;  but  if  it  be.  **  to  such  uses"  or  "  for 
^'  such  estates/'  &c.  he  may  give  the  inheritance 
by  using  the  word  ^^  heirs"  in  his  .instrument of 
Appointment.  (571.)  A  Power  to  appoint  to  8«gd.Pow. 
Children  does  not  include  Grandchildren ; 
(572O  nor  will  it  authorize  an  Appointment  of 
the  whole  estate  ^to  one '  who  is  not  the  only 
chQd,  or  between  a  select  number,  unless  there 
be  some  further  expression  to  show  that  a  per- 
mission to  .  exclude  the  rest  was  intended. 
(573.)  The  right  to  exercise  a  Power  is  npt  in  Sngd.Po#. 
general  to  be  considered  as  deferred  or  sus-  Vn\\^tk,\img 
pended,  merely  because  the  estate  to  be  created  ^^* 
by  a  present  appointment  cannot  confer  an  im- 
mediate enjoyment  of  the  land,  or  even  amount 
to  a  vested  interest  in  it. 

(574.)  The  Covenants  relating  to  the  Title 
secure  to  the  Grantee  a  pecuniary  compen- 
sation for  any  damage  he  may  suffer  contrary  to 
their  stipulations.  (5750  It  is  usual  in  Mort- 
gages to  covenant  generally  and  absolutely  that 
the  litle  is  good,  that  if  default  shall  be  made 
in  pajrment  of  the  money  the  enjoyment  of  the 
property  by  the  Mortgagee  shall  never  be  law- 
Ailly  disturbed^  and  that  all  further  Assurances 
that  can  reasonably  be  required  shall  be  made 
at  the  Mortgagor's  expense.  (576.)  But  on  Sagd.veod^ 
Sales  and  Marriage  Settlements,  whatever  de-  ^' 
fectg  in  the  Title  may  have  originated  previously 
to  the  last  antecedent  Conveyance  in  which  such 

N  3 
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Covenants  are  contained,  are  left  to  be  com- 
pensated by  the  Covenantor  on  that  occasion, 
or  his  representatives ;  and  the  new  Covenants 
amount*  only  to  an  engagement  that  the  Title 
has  not  since  been  impaired  by  the  holders  of 
it;  and  that  there  shall  be  no  lawful  disturbance 
by  them  or  their  representatives,  who  are  also 
to  make  reasonable  further  Assurances  at  the 
expense  of  the  Purchaser,  or  of  the  Settlor. 
(577-)  When  a  Conveyance  is  made  by  Trustees, 
or  with  their  concurrence,  each  of  them  cove* 
nants  against  the  consequences  of  his  own  acts 

5M?&8*^''  ^'^^y*     (57^0  ^  *^®  Covenant  for  quiet  enjoy* 
Fowfe  V.  Weitbl  ment,  ifthe  kind  ofdisturbance  be  not  specified, 

yet  no  person  is  understood  to  make  himself 
aniswerable  for  the  future  unlawful  acts  of  any 
one  whom  he  does  not  expressly  name ;  but  a 
Covenant  against  the  acts  of  ^.,  (without  saying 
'^  lawful"  acts,)  will  extend  to  an  unlawful  dis- 
turbance by  A.'^  whose  person  is  thus  pointedly 
sugd.  Vend,     distmguished.    And  though  the  engagement  be 

expressly  against  lawful  acts^  yet  any  act  of  the 
Covenantor  himself,  which  amounts  to  an  asser** 
tion  of  Title,  however  groundless,  will  be  a 
breach  of  the  Covenant. 
(574.)  (579-)  Covenants  in  genera],  when  broken^ 

give  to  the  Covenantee,  and  afler  his  death  to 
his  executors  ot  administrators,  an  action  for 


.^ki 


♦  {S7Q*>  n.)  As  to  the  qualifying  words  used  for  this  pur- 
pose, and  how  far  they  are  considered  as  extending  to  the 
several  clauses  of  the  Covenants,  see  a  Sand.  Us.  3a  1 ; 
and  Sugd.  Vend.  553. 
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daxMges  against  the  Covenantor ;  or  if  he  be 

dead,  against  his  eiLecutors  oi"  administrators  to 

the.extentof  his  personal  property  in  their  hands; 

and  if  the  Covenant  were  ^*  for  him  and  his 

^'  hfeirs/'  (aa  indeed  is  the  constant  practice,)       i 

then  also  against  his  heir^  so  far  as  the  value 

of  fmy  Real  Property  which  has  descended  to 

him.  in  fee  simple  may  suffice.    (580*)  But  the 

benefit  of  Covenants  relating  to  a  future  eonr  f.n.b.i45.c. 

veyance  of  land  in  fee  simple  to  be  made  to  the 

(Covenantee)  will  descend  to  his  heir.  (581  •)  And 

if  the  Covenants  relate  *  to  Land,  of  which  the 

Covenantee  is  already  seised,  or  becomes  seised 

in  the  instanti  and  be  made  expressly,  ^^  to  him  Co.utt.385. 

^'  his  heirs  and  assigns/'  or  even,  ^'  to  him  and  s^e  Kingdoii'v. 

"  hid  heirs,"  the  benefit  of  them  will  run  with  &s!^^*j^e. 

the  land,  so  9A  to  give  the  remedy  to  the  heir  I'es -"I'r'^ 

or  grantee  of  the  Covenantee,  and  so  on  for  p-  ^^'  ^ 


*  (581.  n.)  It  has  been  said,  (3  T.  R.  402,  and  see  ' 
^  WHs.  29,)  that  '*  it  is  not  sufficient  that  a  Covenant  is 
^  concerning  the  land,  but.  In  order  to  make  it  run  with 
«  the  land,  diere  must  be  a  privi^  of  estate  betvreen  the        C^^*) 
**  covenanting  parties,^    But  there  seemii  no  reason  to 
understand  this  more  largely  than  as  it  was  applioable  to 
the  case  before  the  Court,  viz.  that  of  a  Lease,  in  which 
die  Lessee  covenanted  with  a  third  party  who  joined  with 
fhe  Lessor  in  ostensibly- demising,  but  had  no  legal  estate 
m  the  land.    }f  this  Covenantee  had  posdesadd  any  estate, 
Uio  lease  wonld  have  created  a  privily  of  estate  between 
him  and  the  Covenantor  as  his  Lessee;  and  therefore  it 
was  the  same  thing  whether  the  Court  required  privity  of 
estate  between  the  parUes,  or  only  an  actual  estate  in  the 
Covenantee. 

N  4 
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ever..    (582.)    Still   however  the  remedy   is 

only  against  the  Ck>venantor  and  his  heirs,  exe* 

cutors  or  administrators  persopally,  and  must 

fail  of  effect  when  his  property  is  dissipated^ 

But  if  the  Covenants  constitute  an  arrangement 

of  rights,  between  the  proprietors  of  different 

tenements,  and  thus  relate  also  to  lands  of  the 

Cf/oenantor^  the  abtigation  of  them  may  then 

also  be  made  to  run  with  those  lands,  and  thus 

the  benefit  becomes  perpetual.    Of  such  a  na* 

(475.)       ture  are  the  Covenants  for  the  production  of 

Title  Deeds  already  mentioned :  nor  does  there 

Sttgd.  Vend,      appear  to  be  any  difference  in  principle  whether 

V.  Kaine,  1  s!    the  Vcudor  retains  the  Deeds  and  enters  into 

tediu.  '*****^*  a  Covenant  with  the  Purchase;  or  the  latter 

takes  them,  and  covenants  with  the  Vendor,  or 

with  another  Purchaser,  for  their  production ; 

nor  whether  the  Covenants  are  entered  into  at 

the  time  of  the  Conveyance   or   afterwards. 

Co.Litt.M5.    (JJ83.)  There  can  be  little  doubt  also  that  the 

450 ;  Twynam  Assignee  of  any  part  of  the  Covenantee's  lands^ 

6l  a.  105.'     '  to  which  the  Covenant  relates,  is  entitled  to  his 

5  B  *&  G  483-  ®^"®  ^^  ^^  benefits :  (584.)  and  it  seems  equally 

4.  clear  that  the  obligation  attaches  to  every  part 

of  the  Covenantor's  lands,  though  afterwards 
severed  from  the  rest,  as  far  as  such  part  is  con- 
cerned in  the  engagement    (585.)  Nor  is  it 

5  Co.  ir.  b.      necessary  that  the  land  should  continue  to  be 

held  in  fee  simple.     And  therefore  in  a  Con- 

Sugd.  Vend,  vcyaucc  to  Uses,  it  is  usual  to  make  the  Cove- 
nants to  the  original  Grantee,  named  in  the 
Habendum,  his  heirs  and  assigns;  for.  all  .the 
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pieraons  to  -whom  uses  are  declared,  -  which  by 
the  Statute  are-  converted  into  legal  estates,  are 
for  this  purpose  considered  as  Assigns  of  the 
Grantee,  though  no  one  of  them  takes  the  whole 
fee  ranple ;  and  in  no  other  way  can  the  benefit 
of  the  Covenants  in  an  Indenture  be  made  to 
extend  to  persons  in  remainder  who  are  not 
parties  to  the  Deed ;  for  it  cannot  run  with  the 
Land  beyond  the  extent  of  the  Covenantee's 
estate. 

(586.)  These  Covenants,  upon  which  pecu* 
niaiy  satisfaction  can  be  obtained  in  a  Personal 
Action,  by  Writ  of  Covenant,  have  now  almost 
entirely  superseded  the  use  of  Warranties  in  wiis.Fi.6t.; 
Deeds ;  which  however  are  still  regularly  in-  ^^^  ^^* 
serted  in  Fines.    (5^7.)  Of  these  it  may  be 
observed,  that  the  word  '^  Give"  in  a  Fec^ment  Co.Liit.984.«. 
in  &e^  or  Lease  for  life,  contains  an  implied 
Wanan^  during  the  life  of  the  Feoffor  or 
Lessee,"^  and  in  the  latter  case  the  obligation  F.N.B.135. 
may  be  created  without  Deed,  and  runs  with  the  ^: » *  ^  ®^-  • 
reversion;  (588.)  but,  except  in  the  cases  of 
Exchange  and  Partition  already  mentioned,  no    (64. 319.) 
Warranty  can  be  created  which  shall  perpetually 
bind  the  *  heirs  of  the  Feoffor,  without  express 
words  to  that  effect,  nor  without  the  very  word 
^  warrantizo,"  or  "  warrant''    (589.)  And  an 

*  (58S.  II.)  Hie  obligation  of  a  perpetual  express  War-    (309^  304.) 
nn^  descends  continually  to  the  heir  of  the  person  who 
made  it,  as  a  thing  of  which  there  can  be  no  seisin ;  and     (308.  313, 
to  the  heir  at  common  law,  although  the  lands  be  subject         314.) 
to  a  custoBiary  deseeat.  '  Litt.  s.  735,  &c. ;  Co.  Litt.  is.  a« 
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Afibignee  ctonot  take  the  benefit  of  aa  in^ 
plied  Warranty)  except  by  way  of  Rebutter  or 
Estoppel  to  a  Demandant  who  is  obliged  by 

Bustird's  CMC,  it.    (590.)  Also  upOtt  the  implied  Warranty  in 

an  Exchange  or  Partition^  the  Kecompente  in 
Value  to  be  sought  by  Voucher  can  proceed 
only  out  of  those  lands  which  were  reciprocally 
given  or  allotted,  and  in  them  the  obligatiMi  is 
inherent:  (591 0  but  upon  other  Warranties  all 
the  Lands  of  the  Warrantor  are  liable  to  be 

F.  N.  B.  iM*     affected  by  the  Voucher ;  and  this  liability  may 

be  fixed  upon  them,  so  as  not  to  be  defeated  by 
alienaticm,  by  the  auxiliary  process  of  WarrofH 
tia  Charta ;  which  is  also  requisite  for  securing 
the  advantages  of  Voucher  in  Assises  and  the 
like  Actions  where  no  actual  Voucher  is  iidr 
mitted*    (592.)  It  has  been  held  that  two  War-v 

Nokes's  Case,    rtuities  tuadc  by  and  to  the  ssone  j^enona  ai^ 

in  the  same  instrument,  the  one  express^  the 
other  implied,  may.  stand  together :  (5^3.)  but 

Bati.Co.Dtt.    it  is  otherwise  with  mere  Covenants;   whiek 

^^  ** "'  ^'      however  do  not  arise  by  implication  out  of  any 

words  of  Grant  in  the  canva/ance  of  an  estate  <^ 
inheritance^  except  under  St.  6  Ann.  c.  35, 
s*  30  &  34,  and  St.  8  G.  2,  c,  6,  s.  35;  by 
which  the  words  ^^  Grant,  Bargain,  and  Sell," 
in  Bargains  and  Sales  of  Hereditaments  in 
Yorkshire,  inroUed  according  to  those  Acts, 
(576.)  are  made  to  have  the  effect  of  the  usual  Cove- 
nants for  the  Title  in  favour  of  a  Purchaser. 

c«rth.7r;  (594-)  I*  remains  to  observe  that  what   is 

Oi.  litt  df.b.  Q3tg,j5J[yy  Qn^  Instrument,  may,  from  the  mul- 
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tifariousness  of  its  contents,  be  considered  as 
constituting  several  Deeds,  and  may  therefore 
require  more  than  one   Stamp;   but  this,  it  ipuiket. 
seemsy  will  not  be  irequired  merely  on  account  Jackson,  3  b. 
of  the  multiplicity  of  parties  and  interests,  if  *  ^*  ^^' 
there  be   a    real    unity    in    the   transaction. 
(595.)  The  Law  will  also,  in  order  to  give  Bredon's  Case, 
effect  to  the  Deed,  imagine  successive  acts  in 
&e  instant  of  its  operation;  and  will  arrange  i6co.s8.a.; 
the  clauses  in   the  necessary  order  of  time> 
without  regard  to  their  places  in  the  Deed : 
(596.)  but  this  cannot  be  carried  so  far  as  that 
one  transaction  shall  have  the  effect  of  a  Con- 
veyance and  Re-conveyance,  except  by  means 
of  a  compound  Fine,  which  is  called  a  Fine  Cru.ri.7i.384. 
Sur  Don  Grant  et  Render*    (597-)  I*  seems 
however  that,  for  any  purpose  short  of  this,  of 
two  Deeds  bearing  the  same  Date,  the  priority  1  Barr.  106. 
of  that  which  ought  to  precede  will  be  pre- 
sumed.   (598.)  On  the  other  hand,  two  Instru'- 
ments  executed  on  the  same  day,  and  forming 
parts  of  the  same  transaction,  may  for  many 
purposes  be'  considered  as  one  Deed.     Thus  Co.  Litt.  1 36. 
a  Conveyance  which  is  in  appearance  absolute  x%e.  °" 
may  be  subjected  to  a  Condition  by  another    ^ 
Deed,  (called  a  Defeasance,)  made  between 
the  same  parties  and  at  the  same  time ;  which, 
if  it  were  not  executed  till  the  morrow,  would 
be  void*     (599-)  This  indeed  is  not  usual,  nor  ca.  t.  Taib.  64. 
advisable ;  but  it  often  happens  that  Covenants 
for  the  production  of  Title  Deeds,  Declarations 
of  Trusty  and  the  like  arrangements,  are  more 
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conveniently  made  by  a  separate  instrument ; 
and  the  contrary  practice  often  leads,  after  a 
lapse  of  years,  to  many  fruitless  and  trouble- 
some yet  indispensable  inquiries,  far  more  ex- 
pensive .than  tbe  additional  Stamp  and  other 
occasional  costs'  of  a  divided  Assurance. 

(600.)  The  rules  for  the  construction  of  Wills 
(503>  &c.)    are  in  many  respects  different  from  those  con- 
cerning Deeds.     Wills  have  no  *  regular  form 
assigned  to  them ;  *  nor  are  technical  words  of 
the  same  indispensable  necessity,  nor  have  they 
when  used  the  same  irresistible  force,  as  in 
Deeds.     This  want  of  formaliQr  makes  it  more 
necessary  to  compare  all  the  parts  with  each 
(300.)      other,  and  with  the  whole ;  and  also  renders  it 
less  easy  to  reject  any  word  as  superfluous. 
(^  >  1 0       (60 1 .)    The  rule  of  construction  which  favours 
the  Grantee,  is  not  applicable  to  an  instrument 
founded  on  no  contract,  and  which  can  never 
(512.)       be  pleaded  against  its  author.    (602.)  Also  of 
?i«?b.^i^^   two  contradictory  clauses,  that  is  in  general  to 
^»^|^         be  preferred  which  stands  last^  as  implying  a 
sBiBg.^n.     change    of  the   Testator's   mind;    and   thus 

*  (600.  It.)  The  construction  of  a  Will  may  however 
be  regulated  by  fonnalities  of  the  Testator^s  contrivance. 
Thus  where  several  distinct  devises  began  each  with  die 
word  **  Item/'  one  of  which  gave  a  house  to  A.  and  waa 
followed  by  the  words  *^  And  I  aho  give  to  the  said  A^ 
all  my  household  furniture,  &c.  all  for  her  own  diqposiD^ 
free  will  and  pleasure/'  the  **  also"  was  taken  for  a  new 
**  Item,"  which  disjoined  the  words  of  limitation  from  the 
House ;  m  which  therefore  A.  took  only  an  estate  for  lifisi^ 
Doe  V.  »^(Sf%,  4  B.  &  C. 667;  and  see  6  B.  &  C.  294. 
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a  Codicil,  duly  executed,  supersedes  every  part       (274) 
of  the  Will  to  which  it  is  contradictory ;  though 
in  odier  respects  both  instruments  are  to  be 
considered  as  incorporated  into  one.  (603.)  But 
the  great  leading  principle  is,  that  every  thing  3  M.&  s.  306; 
must  be  referred  to  the  intentiou  of  the  Tes--  Doe'v.oxeD^' 
tator  at  the  moment  when  he  made,  his  Will;  t47';VphUL 
(604.)  and  that,  (with*  the  exceptions  before  ^^•**i- 
noticed,)  this  intention  must  be  collected  from .  (506,  507.) 
the  Will  itself*     (605.)  A  misnomer  of  the  D&-  f  »••».  so3. 
vis^  does  not  make  the  Devise-  void,  if  the       (^^^-) 
person  can  be  ascertained.     (606.)  And  with 
respect  to  the  description  of  die  property,  the  . 
roles  already  laid  down  will  be  found  applicable,    (544,  &c.) 
with  such  variations-  as  the  above  stated  dif- 
ferences require*    Thus  a  Devise  of  ^'  my  estate 
"of  Ashton"  has  been  held  to  include  those  Doc^oten- 
lands  only  which  lay  in  the  parish  of  Ashton,       (563.) 
and  not  other  adjacent  lands  which  were  held 
by  the  same  Title ;  nor  was  extrinsic  evidence 
allowed  to  be  given  of  the  Testator's  intention 
to  include  all  under  that  name.    (607.)  But  Doe«.E.  of 
where  a  Will  contained  separate  devises  of  the  a.  55b';  sb.^ 
Pttiline  Castle  Estate  and  of  the  Briton  Ferry  ^•®^^' 
Estate,  with  s^  the  Manors,  &c.  of  which  the  . 


*  (604.  n.)  There  seem  also  to  be  some  additional  ex- 
ceptions occasioned  by  the  private  nature  of  the  Instru- 
ment, the  language  of  which  is  likely  to  be  so  ccmformed 
to  the  circumstances  of  the  Testator  and  of  his  estate, 
that  some  knowledge  of  lihem  may  be  necessary  for  its 
interpretation.  See  1  Phill.  Ev.  550 ;  Colpoys  ▼.  Colpoys, 
Jac45i. 
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same  consistedi  the  latter  denomination  was  held 
clearly,  upon  the  face  of  the  Will,  not  to  be 
confined  to  the  Parish  of  Briton  Ferry,  but  to 
signify  a  collective  mass  of  property  known  by 
that  name;   and  therefore  evidence  was  ad* 
mitted  to  show  whether  the  lands  in  question 
formed  a  part  of  it    Nor  did  an  assertion  in    ] 
(564.)      the  Will»  disjoined  from  the  description,  that 
the  B.  F.  Estate  was  situated  in  the  County  of 
Glamorgan,  exclude  from  the  devise  a  part  of 
it  which  happened  to  be  within  the  County  of 
noe«.Veraon,  Qrecon.      (6o8.)   But  words  of  qualificatioD 
p^»  Pwker,  I^&VG  ^  general  at  least  as  much  force  in  a  Will 
p5u?i.p^iiui  M  "^  ^  Deed;  and  a  break  in  the  sentence 
3  Bmg.  47.      seems  to  be  less  regarded.    (609.)  General  de- 
Back  «.  Nur.     nominations  of  property,  if  of  a  technical  kind, 
tj^,  t  B.  &  p.  Q^  Messuage  with  the  Appurtenances,  &cO  are 
(546.)      for  the  most  part  to  be  taken  in  a  technical 
Bense ;  but  they  may  receive  one  more  ample 
from  the  apparent  intention. 
Boev.Roake,       (610*)  A  general  devise  of  the  Testator^s 
nfydfinDcnn  Estate  or  Property,  &c.,  if  he  have  any  actual 
* C7M. ^ ^   estate  or  property  upon  which  that  devise  can 
(505.)      operate,  will  not  affect  any  subject,  not  par- 
ticularly described  or  in  some  manner  pointed 
out,  which  he  is  able  to  dispose  of  by  a  Power 
of  Appointment  only ;  for  the  exercise  of  such 
a  Power,  instead  of  merely  disappointing  an 
heir  at  law,  defeats  a  vested  interest.    (^611.)  A 
(553.)      like  general  Devise  will  not  pass  estates  held 
iSand.Us.358;  upou  tTust  oulv  or  bv  Way  of  Mortgaffc,  if  the 
585.  disposition  be  such  as  cannot  be  conveniently 
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made  of  those  estates ;  as,  if  it  create  an  entail, 

or  charge  the  land  with  the  Testators  debts: 

but  otherwise  they  will  go.  to  the  devisee,  who 

mast  be  supposed  as  fit  a  person  to  hold  them 

as  the  heir  at  law.   (6i  2.)  Questions  relating  to       (5io.) 

the  interchange  of  conjunctive  and  disjunctive  ^  "^^  ^  *^?- 

particles  have  more  freqiiezttly  arisen  in  the 

constmction  of  Wills  than  of  Deeds ;  and  are 

decided  in  the  same  way. 

(61 3.)  Private  Acts  of  Parliament,  which  rei-  (482.) 
late  to  one  particular  thing,  are,  it  is  said,  to  be  ^  Mod.  57. 
interpreted  literally.  This  however  cannot  ex- 
clude all  regard  to  the  general  intention  appeav- 
ing  from  the  "*  Preamble  and  other  Parts  of  the 
Act.  And  it  is  Qbvious  that  whatever  rul^s  have 
been  established  relating  to  the  exposition  of 
Deeds,  must  be  applicable,  so  far  as  they  are 
founded  upon  the  universal  principles  of  criti- 
cism, to  all  contracts  and  laws  which^profess  to 
be  written  in  the  ordinary  language  of  men ; 
and  that  the  same  rules  must  be  applicable,  so 
far  as  concerns  the  description  and  incidents  of 
the  subject  matter,  more  especially  to  such  of 
those  Contracts  and  Laws  as:  difi^r  .from  Deeds  a  Xau.  15  org. 
of  Conveyance  only  in  the  absence  of  some 


*  (613.  ft.)  How  far  the  enacting  words  of  Statutes  may 
be  restrained  by  the  Preamble,  see  6  Bac.  Abr.  381 ; 
3  M.  A  S.  66,  4  M»  &  S.  339.  Jind  as  to  t^e  cppstruction 
of  Statutes  in  general,  see  1  BL  Comm.  87 ;  6  Bac.  Abr. 
379*  The  Title  of  a  Statute,  though  not  properly  a  part 
of  it,  ig  often  made  use  of  in  argument.  See  8  T^  H.  165 ; 
a  B.AC.  37;  3  B.&  C.  15,  17,  18 ;  Id,  183. 
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formalities  and  in  the  greatei^  solemnity  of  their 
sanction. 
(486.)  (614.)  The  King's  Patents  are  in  general  to 

See  5  Bm.  Ab.  \^  constmed  strictly  in  favour  of  the  Crown ; 

and  if  it  appear  that  the  King  was  deceived, 

the  Grant  is  void. 

(487.)  (615.)  Fines  and  Recoveries. are  the  most 

formal  of  all  Assurances ;  and  the  constmction 

of  them,  though  not  without  indulgence  to  the 

intention,  still  partakes  of  that  strictness  which 

is  applicable  to  judicial  proceedings  between 

Toocbst.  10.41.  .adverse  parties.     And  therefore  every  thing 

(84.)      *  ought  here  to  be  described  by  its  specific  name 

as  Messuage,  Cxarden,  Land,  Meitdow,  Pasture, 

Woody  Sec;  and 'not  by  such  general  words  as 

(559.)      'Tenement  or  Hereditament.    It  appears  how- 

Cro.  El.  476 ;  :  evcr  that  iu.  thcsc  as  in  other  Assurances,  if  the 

4  Bittg.  90. 

'  word  Land  be  used  alone,  it  will  include.  Houses, 
t  and  all  other  modifications  of  the  .  soil.  .  And 
Dmer'sCaie,  *  many  denominations,  are  admissible,*  which  are 
MaMeyvliiuM,  not- strictly  technical,  or  not  adapted.,  to  the 
^'^^  Forms  of  that  kind  of  Action  which  the  Assu* 

ranee  represents.    (6t6.)  Either  the  Vill  or  the 
Parish,  (for  there  may  be  several  Vills  in  one 
r  Parish,)  must  be  named,  in  which  the  property 
.  is  situated ;  or  if  it  extend  or  lie  dispersed 
through  several  of  those  districts,  they  must  all 
be  enumerated ;  but  it  is  not  usual  to  distinguish 
the  parcels  lying  in  each.     (617.)  Where    a 
place  is  named,  without  expressing  it  to  be  a 
Stork  •.  Pox,     Parish,  it  is  understood  to  be  a  Vill ;  and  there- 
fore where  the  Parish  of  Street  contained  the 
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ttro  Vills  of  Street  and  Walton,  and  a  Fine  was 
levied  of  lands  in  Street,  it  was  held  not  to  ex- 
tend to  those  in  Walton.     But  if  the  authority  Waidron». 
of  the  Constable  of  Street  had  extended  into  i  Mod.  78 ; 
Walton,  although  the  latter  might  have  had  a  ^  ^^^'  ^'^^' 
Hthing  Man  of  its  own,  it  would  have  appeared 
to  be  only  a  Hamlet  included  in  Street,  and  not 
a  distinct  Vill.     (618.)  And  allowing  it  to  be 
a  Vill,  yet  if  the  Conusor  had  had  no  lands  in  AddUon  v. 
the  Vill  of  Street,  and  the  Deed  had  shown  an  s50;  «  Vcntr. 

■  '     '  .  51. 

intention  to  pass  all  his  lands  in  the  Parish, 
those  in  Walton,  it  seems,  would  have  been  con- 
sidered as  originally  comprised  in  the  Fine, 
without  the  necessity  of  an  Amendment. 

(619.)  Having  now  taken  a  general  view  of 
the  ordinary  instruments  of  Alienation,  we 
may  consider  how  far  their  absence  can  be 
supplied  by  mere  presumption.  As  to  which,  pj^^JJ* "! ' 
it  is  evident,  the  general  rule  must  be,  that  4Si.«. 
what  does  not  appear  is  supposed  not  to  exist ; 
and  therefore  the  inheritance  must  always  be 
presumed  to  continue  in  the  person  who  is  last 
known  to  have  held  it :  and  no  mere  length  of  ??  %•  ^JL» 

-  &  5B.  &A.  «3«;    ^ 

poisession,  short  of  that  which  is  required  by  Doe  «•  CaUcrt, 

■  a  Tau   170 

die  Statutes  of  Limitation,  can  be  a  bar  to  his 
claims.    (620.)  But  where  there  is  no  Statute  Cowp,  «i5. 
br  the  protection  of  long  possession.  Grants 
even  from  the   Crown  have  been  presumed. 
(6)1.)  And  an  exception  is  to  be  made  in  the 
case  of  those  general  trusts,  or  secondary  Uses,       (152.) 
which,  however  clearly  within  the  intention  of  See  f  b.  &  b. 
the  Statute  of  Uses,  have  escaped  from  its  ope- 
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ratioiu    Wiiea  no  particular  purpose  is  tp  bet 
answered  by  continuing  the    estate    in    the 
Trustee,  it  becomas  desirable  that  it  should  be 
conveyed  to  the  equitable  or  beneficial  owner, . 
that  his  possession  may  be  fortified  by  a  legal 
EugUnd  V.       right  to  the  inheritance*    And  if  the  instrument 
6st',  Doeo.     by  which  the  duties  of  the  Trustee  are  ascet*. 
^twurn,  7  .    ^j^jj^^^  coutain  any  express  direction  to  him;  to 

make  this  conveyance  at  a  determinate  time,  it 
seems,  that  in  order  ta  support  any  Lea^e  or 
other  Assurance  mafle  subsequently  to  that 
time  by  the  Equitable  owDter,  a  Jury  wiH  always* 
be  directed  to  presume  the  prescribed  convey- 
ance to  him  to  have  l^en  duly^made;  and  tiiia 
with  littl^  Qr  no  regard  ta  the  length  or.  short- 
ness of  the  .period  which,  m^y  ha^ve  ^i^(^ 
Keenev.  dapscd,  (6212.)  But  UQ  cottveyance  can  b^ 
a  Kast?  S48.      presumed  which  would  have  been  in  ai^  way 

inccmsistpnt  with  the  duty  of  the  Trustee^  A^i 

in  those  casqs  where  the  conveyance,  tjiougl^it 

,   mny  appear  to  have  long  agp  become  desi^bk^ 

I^as  not  been  imperai^ively  directed  upon  H^ 

'  creation  of  the  Trustj  it  seems  that  no  certain 

mJe  can  be  laid  dow%  and  much  must  alwajra 

8T.ii.its;    l^  left  to  the  discretion  of  the  Jury ;  but  kexe 

also  the  clearness  of  the  equitable  title,  and  tba 
alienations  and  other  di^alingsof  its  holders^  «rQ 
in  general  more  to  be  regarded  than  the  aoti* 
qnity  or  recency  of  the  fact  to  be  presfone^;^ 

""'itv'j^p  C6^3')  When,  however,  this  antiquity  may  he, 
fiiit  see  i>oe  o»  supposcd  to  CKteud  beyond  sixty  yea^  thoece 
6  B.  &  c.  305.  IS  reason,  not  unsupported  by  auth(mty>  to.coDK 
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tBod^  tEnt  ddiough  dure  cm  be  ao^  acbcise  (400.) 
poHeswm  of  iim  equkable  owner  againat  hia 
omiTrastM,  and  therefose^  Statute  of  32H»  3, 
c;  2f,  is  not  directly  applicable^  jet  it  ougibt^ 
£xr  thft'  saike  of  coiwemenee,  to  be  applied  hf 
analogy*,  ao  as  to  rendttv  the  pestunqptioti  in 
soelk  eases  perempterjTi. 

(604.)  liiough  Courts  of  Justice^  in  decide 
iig  betvreen  the  claioEMS  of  advene  papties,  can- 
not in  general  reqiiif  e  proof  of  a  negative ;  yet 
sneli  proof,  where  it  is  to  be  had,  may  be  very 
neewsaiy  ft>f  the  satisfaction  of  %■  Pnrefaaeer. 
AbA  accordingly,  in  Tides  by  Descent,  it  i» 
Qsual  to  requive  auoh'  evidence  of  &e  Ancestor's 
inlesCacy  as  to  tiie  property  in  question,  83  meLf 
be  aff^pded  by  a  Will  not  comprehending  thaV 
piepeftyj   or  not  suffici^idy  attested ;   or  by 
betters  of  Administration,  whieh  issue  in  cases 
eff  g«Mi«l  intestacy ;  or  at  least  by  a  search  ibr 
such'  documents  in  every  Eeclbsiastical  Court 
wjhiclii  the  circujEn^tances  point  out  as  likely  to. 
e9q|aHL.tbem«     l^jpiiFever,  m  2^  Will  which  scr 
kte  aolaty  iit  Real  Bstate  does  not.  require  to 
be'  esdhibit^d'  in  the  Ecclesiastical  Court,  (be 
eyidb^^  thus  afib;*dpd.  ca|i  never  be  absolutely 
conclusive.     (625.)  And  as  to  any  other  un- 

bMD^m>  AiimfAi»m'  uid:  Sattlemeiitsr  tbe  p^r- 
ohaBQ  mnst  in  •  generad'  content  himself  with  ^e 
frotectioii  of  St  27  Elk.  c.  4^  against  such  asr  (224.) 
Vre  yoluntajn^,  ar^d  with  the  arguments  from, 
pcytawpj^iu  of'  lijbe  Lai^d  and  Title  Vh^ds,  from. 
Ii»  diVMtev  of  the  Vendor  and  his  Agente^ 
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and  from  general  reputation,  against  tlie  exist* 
ence  of  any  which  are  capable  of  being  ^enforced 
against  him.  The  same  thing  may  be  said  of 
Incumbrances  by  way  of  Mortgage,  :  (which 
indeed,  so  far  as  concerns  the  legal  estate,  are 
Alienations,)  and  such  Grants  of  Annuities 
charged  upon  the  Land  as  are  excepted  out  of 

^^^*)  theStatute  17 C  3,  c.  26,  or  53 G.  3,  c.  141  *. 
(627.). Yet  such  is  the  natural  disposition  of 
mankind  to  be  satisfied  with  any  thing  approach- 
ing to  moral  certainty  in  their  ^affairs,  that  the 

(235.)       ipathematical  certainty  afforded  in  these  cases 
8iigd.j>Lto     by  the  Registry  Acts  for.MiddJesex,  Yorkshire, 

3cc.  has. not  in  general  been  very  highly  appre^ 
ciated,  however^culpable  the  neglect  of  its  adr 
vantages  might  be  esteemed.  T;here  is,  indeed, 
a  new  danger  f  introduced  by  these  Acts :  for 


Homph.  38« 


'  *  (626.)  Other  pofiuMe  Delects  of  Title  or 
(249, 250.)  brances,  of  a  l^al  kind,  are.  Acts  of  Bankruptcy  not 
provided  against  by  St.  6  6.  4,  c.  16,  s.  81  and  86,  or  by 
the  !aws  previously  in  force  on  this  subject,  as  St.  31  Ja.  i, 
c.  19,  s.  14;  St.  46  G.  3,  c  135;  and49G.3,  C.1SII,  8. 1; 
(253.)  (see  Sagd.  Vend  644,  &c.)  debts  due  to  die  Crown  upoa 
Bond,  or  from  its  AccountaDts,  for  the  discovery  of  wfaioh 
it  b  to  be  regretted  that  no  Office  has  been  established  & 
and  Judgment  Debts,  of  which  hereafter.  (Chap.  5, 
sect.  1.) 

*  t  (627.  n.)  An  additional  inconvenience  attending  the 
Register  Acts,  and  which,  under  the  present  ^yslein^ 
seems  inseparable  from  all  attempts  to  raise  the  certainJ^ 
of  a  good  Title  beyond  a  high  degree  of  probability,  is 
the  complication  of  obsolete  instruments  thus  obtruded 
upon  the  Purchaser's  notice,  of  which  the  contents  are 
seldom  or  never  soffidently  apparent  from  the  Memorial 
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if  a  Purchaser  or  Mortgagee  neglect  to  register 
his  own*  Conveyance,  it  may  possibly  be  super- 
seded by  a  second  Conveyance  from  the  same 
Vendor  or  Mortgagor  to  a  more  diligent  con- 
tractor; a  danger  which,  however  easily  avoided, 
has  not  seldom  been  incurrred,  and  probably 
hangs  over  many  titles  at  this  day ;  but  is  ren- 
dered less  alarming  by  the  relief  which  Courts 
of  Equity  would  aflford  against  the  subsequent 
purchaser,  if  privy  to  the  fraud.     (628.)  Thfe  ^^1^'^;^"^' 
Acts,  it  is  to  be  observed,  have  not  prescribed 
any  time  within  which  the  Registration  must  be 
made,  whether  of  Deeds  or  Wills,  except  that 
'  as  to  the  former  they  require  the  concurrence  of 
one  of  the  persons  who  were  witnesses  to  the 
execution  ;  but  with  respect  to  Wills,  they  have 
provided  that  a  Registration  within  six  months 
after  the  Testator's  death,  (if  he  die  in  Great 
Britain,  but  otherwise  within  three  years,)  shall 
be  as  effectual  as  if  made  immediately ;  and 
where  the  Registration  within  that  time  is  pre- 
prevented  by  accident,  a  memorial  of  that  fact 
registered  within  the  same  time  for  Yorkshire, 
-but  for  Middlesex  within  two  years  after  the 
Testators  death  if  in  Great  Britain,    or  four 
years  if  abroad,  will  cause  an  extension  of  the 


hi  the  Register,  though  enough  appears  to  provoke  a  fniit- 
lest  inquiry.  The  inconvenierioe  however  is  to  be  im- 
pfited  rather  to  our  system  ofEnt^k,  thaa  to  any  thing 
necessarily  connected  with  Registration;  and  there  can 
be  no  doubt  of  the  competency  of  the  Legislature  to 
remove  it. 
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period  Umis  allowed  for  ^fiecti^g  an  isquivalent 
to  immediate  registration. 

(629.)  l*he  Evidence  of  Title  by  Desceat 
necessarily  includes  that  of  Pedigree;  as  to 
whichi  the  only  regular  documentaxy  j^e^ft 
established  at  this  day  are  contained  in  Ae 
Parish  Registers  of  Baptismsi  Marriages  asfl 

PoQ|:.  165 ;      Burials.    These  are  in  the  nature  of  Reeordft ; 

cxammed  extracts  firom  them  are  received  n 
Courts  of  Justice)  and  Certificates  under  ^ke 
hand  of  the  Minister  of  the  Parish  are  resorted 
to  for  private  purposes.  {630.)  By  St.  52  O.  3, 
c.  1469  s.  12^  the  Registrar  of  each  Diocese  is 
directed  to  make  alphabetical  listiy  open  to 
public  search,  of  the  persons  and  places  men- 
tioned  in  the  yearly  returns,  whict  the  same 
Act  requires  from  every  Parish  in  the  Diocese, 
of  the  entries  made  in  the  Registers  since  tlie 
<end  of  the  year  1812.  (631.)  The  entries  ef 
Baptism,  under  tiiis  Act,  must  contain^  besides 
the  date  and  the  child's  name,  the  Christidn 
and  Surnames,  Abode,  and  Quality,  Trade  cmt 
Profession,  of  his  Parents ;  some  or  all  of  whicli 
particulars  have  been  commonly  inserted  in  idf- 

8  v.  J.  430.      luey  Registers ;  and  the  mention  of  the  Pai^eats, 

as  Husband  *and  Wife,  has  been  considered 
primA  facie  evidence  of  legitimacy.  It  has  also 
been  usual  in  some  places  to  state  the  time  of 
birth  in  the  Register ;  but  neither  this  nor  the 
age  of  the  child  when  baptized  is  required  by 

^stmrk.  Etr.      the  late  Act;  nor  has  the  Clergrvman  anv  authb- 

1117.    See  ,  ,  /  OJ  J 

5  B.  &  c.  509»  rity  to  insert  it ;  iand  it  may  be  doubted  whether 

510.  "^  •^ 
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tbe  Regi^er  of  diaptistti  can  strictly  be  told  t6 
afford  primd  facie  evidence  of  flie  person's  age. 
(632.)  By  ^^  Act  of  1812,  aAd  the late  Mai*- 
riage  Act,  St  4  G.  4,  c.  76,  s.  28,  the  entry  of 
a  Marriage  must  express  the  Parisli  in  which 
eadi  pkrtj  residedi  and  the  tensent  (if  requi- 
site) of  Parents  Or  Guardians,  and  must  be 
attested  by  two  witnesses  to  the  jperfortntoxte 
^  thfe  ceremony ;  whose  testimony,  howevei^,  f  J!J|f;,*^  '^^g 
^U  aot  b^  indispensable  f<^  proving  the  m^- 
^iage  in  h  Court  of  Justice^  if  other  evidence 
can  be  t>btained  of  the  identity  of  the  parties  ih 
question  ivrth  those  named  ifn  the  tlegister; 
•toOT  is  the  entty  Jtself  necessary  to  the  validity 
of  the  Malriage,  which^  if  not  registered,  miglit 
be  proved  by  other  mfeans,  as  is  necessarily  the 
iftffle  among  J^*s  and  Quakers.    (633.)  in  the 
Registry  of  Burial,  the  Act  of  i8ii  requifes 
•tbe  age,  as  #ell  as  the  abode,  of  the  deceased  ' 
«b  bie  luentioned.     (634.)  The  Probate  of  a  moow  *.  r>^j 
Will)  or  Letters  of  Admmistriition,  womd  Hot,  iru»8.3oi. 
it  serins,  of  themselves  be  conisideired  by  u 
Court  of  La'w  as  even  ptimA  facie  feviderice  of 
the  Testator*s  or  Intestate's  death ;  but  it*  seems 
reasonable  to  rely  on   such  proof  in  private 
transactioms,  on  account  of  the  extreme  impro- 
bability of  such  documents  being  procured  in 
the  party's  lifetime. 

(6350  Other  documentary  proofs  are  of  a  Higham©. 
less  formal  kind.     The  time  of  a  person's  birth  10  £ast»  109. 
may  be  shown  by  an  entry  in  the  Books  of 
the    Accoucheur  employed   on  the    occasion. 
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Johnton  «. 
S  Bing.  86. 


Boll.  N.  P.S46 ; 
Doe  V.  £.  of 
Pembroke* 
11  East,  504; 
7T.Il.  3.  n.; 
lFhiU.£v.S39. 
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6  East,  85; 
4B.&A.434. 

Rowe  9.  Has« 
land,  1  Bl. 
Rep.  404; 
Doe  «.  Griffin, 
]5£ast,S93. 


1  Prest.  Abstr. 
44.    See  Fort 
V.  Clarke,  , 
1  Ross.  601. 
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(636.)  And  declarations  of  deceased  membeis 
of  the  family 9  (though  not  of  mere  friends  or 
servants,)  have  repeatedly  been  admitted  as 
evidence  in  questions  of  Pedigree.  Of  this 
kind  are  statements  in  a  Will,  thougk  cancel' 
led ;  recitals  in  a  Deed,  or  in  a  Bill  in  Chan- 
cery ;  entries  in  a  Family  Bible ;  Monumental 
Inscriptions,  and  the  like*  (637.)  But  such 
declarations  will  be  of  no  avail,  if  they  a]^>ear 
to  have  been  made  after  the  matter  had  been 
called  in  question;  and  therefore,  (as  may  be 
presumed,)  with  a  particular  object  in  view. 

(638.)  When  a  person  has  not  been  heard 
of  for  seven  years,  his  death  may  be  presumed. 
(639.)  And  the  best  proof,  that  a  person  was 
never  married,  or  had  no  issue,  (a  fact  without 
which  no  collateral  descent  can  be  established,) 
is,  that  none  of  his  family  ever  heard  of  it. 

(640.)  Where  Land  has  been  peaceably  en- 
joyed by  a  Purchaser  from  an  ostensible  heir  at 
law,  it  is  not  usual,  (under  ordinary  circum- 
stances,) upon  a  re-sale  after  thirty  or  forty 
years  from  the  death  of  the  first  Vendor  s  an- 
cestor, to  require  proof  of  his  Pedigree. 
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CHAP.   II. 
OF  ESTATES   IN    FEE    TAIL. 

Sect.  i. — Of  the  Nature  and  Creation  of 

Estates  Tail. 

(641.)  BEFORE  the  Statute  of  Westminster 
the  Second,  (13  Edw.  l»  of  which  the  first  Co.  Lieu  19.  •. 
Chapter  is  known  as  the  Statute  de  Donis  Con- 
ditionalibus,)  if  any  one  gave  lands  or  tenements 
to  another  and  the  heirs  of  his  body,  the  estate 
was  considered  a  fee  simple  conditional,  which 
could  not  be  absolutely  aliened  until  the  per- 
formance of  the  implied  condition,  namely  that 
a  child  should  be  bom  to  the  donee.  (642.)  If 
there  were  no  such  child,  or  if  after  his  birth 
no  alienation  were  made,  the  property,  upon 
failure  of  the  donee's  posterity,  to  whom  only  it 
was  descendible,  would  revert  to  the  donor  or 
his  heirs ;  who,  if  their  title  were  disputed,  were 
enabled  in  such  cases  to  enforce  their  claims  by 
means  of  a  Writ  called  Formedon. 

(643.)  By  the  Statute  just  mentioned  it  was 
enacted,  **' That  the  Will  of  the  Giver  accord- 

*  (643.  n.)  The  following  are  the  words  of  the  Original : 
^  Quod  voluntas  donatoris,  secundum  formam  in  carta 
^  doni  sul  nianifeste  expressam,  decetero  observetur,  ita 
**  quod  non  habeant  illi,  quibus  tenementum  sic  fuit  datum 
<'  sub  conditione,  potcstatem  alienandi  tenementum  sic 
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**  ing  to  the  Form  in  the  Deed  of  Gift  mani«* 
'^  festly  expressed  should  be  observed,  so  that 
*'  they  to  whom  a  Tenement  was  so  given  under 
^  condition  should  not  have  power  to  alien  ihe 
<<  same  Tenement,  whereby  it  should  not  remain 
'*  after  the  death  of  the  donees,  to  their  issue^ 
**  or  to  the  donor  or  his  heir  if  issue  fiuled*" 
And  a  Writ  of  Fpnnedon  was  accordingly  given 
to  the  issue»  to  whom  the  estate  ought  to  de- 
scend ;  which  has  since  been  distinguished  as 

'  the  Fonnedon  itt  th6  DescenAep.    (644.)  Thus 

Ae  tights  of  the  Donor  and  6f  the  Donee*s  pod- 

co.  Lite.  M.  a.  tferity  weiife  secured ;  and  it  ts  said  that  bt  Ae 

Ab.7i7.         'i»^e  Bt&tute  the  Donor  atrqutted  an  attttiAl 

estate  in  tev^rsiott,  whet^  he  had  before  piity  a 
t)o*sibility  6t  Mevertitt'.  IHhit  cttuM  6nly  be  rf- 
fected  by  the  <:;otiver^ioti  6f  the  toWiditional  fee 
^iinple  into  a  Patlieular  Estate  ^  which  charaiiter 
St  obtaiti^d,  under  the  ttfeie  name  of  Pfee  Tail, 

Lilt,  IS.         (derived  from  taltiare  or  tailkf-y  to  cut  or  reduce 

into  new  dimensions  and  fbiin.)  The  necessary 
bohi^eqtience  would  be  that  a  Remainder  might 
ah6  be  made  to  depend  on  an  Estate  Tail ;  and 

piowd.  f35.  a.  hente  a  Writ  of  "  Ponnedon  iti  the  Reriiaindfer''* 

came  into  ude,  though  it  is  not  expressly  giveti 
by  the  SStatute  de  Donis. 

*  *  

^  datum,  quo  minus  ad  exitum  Hlorum  quibus  tenem^timi 
^  ilfo  IWtelft  i^Xxun  ¥MttaieA  podt  edimm  obiluln,  vd  ad 
"^  dfocAtof^tt  T^  M  ^jte  IteiedttDi  ri  cxittis  dcfidati  per 
^  h(Ns  qYOyd  Wiirus  A  exiM  Mtttihit),  vel,  si  Ujqois  exitus 
•**tt»k^  f^  lttort€M  defidet,  fa^rede  h\i}nstoodi  tndtos 
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.(645.)  l^e  Actioh^  gr^uiided  os^ese  Wiits  (370.) 
<^  FdrBMilcBii  lirakt  now»  by  plurticmlar  enaot- 
ments  in  the  before-mentioned  St  fit  ia.  9» 
•cu  a€^  St  1  li;  i|  bd  eeikiffiiMcect  within  ti^^ty 
yews  aiflar  ^tidk  aconied^  «r  tdn  yeiuM  after 
(he  temiif^  af  ^kabiUties :  ao  Hi9t  in  goneittl, 
Habere  tfigbt  is  derived  frasi  an  £ntail»  the 
femedy  ftnlst  be  pursiiid  wifhiti  the  time  time, 
whether  by  Feitnedon  or  £^}eeUQent ;  and  if  die 
htter  be  pra^tioable,  it  Will  of  codrse  ht  prafer- 
fed«  In  what  (tases  it  is  itol  ptiactiiiable^  will 
appeir  an  tifie  atet  Sectbik 

(646.)  The  word  ''  Ttoeniint"  ia  Ae  Statwte  Co.  uu.  19.  b. 
4e  DoMs  18  taken  in  ita  siMt  boktiplirebetiBive .    *  ^^5.^     . 
aenae ;  and  therefore  eVei^  Mkgect  of  lUrai  Pro- 
perty is  eapabte  of  being  ettlailed* 

<647.)  &tMes  Tail  tee  filter  Ganeral  or  Spt- 
cidL     Tail  GtMWcal  is  frhfere  dbly  ^)ie  ptoKwa's  uu.  i4»  15. 
bo^  h  q)ccificd»  from  which  thfe  ibaue  snust 
be  denved,  ai»  wher^  the  gift  ii  sftnqply  io  A. 
and  (b^  heiia  of  his  body»    Tail  Special  is  where 
bodi  the  enginal  parents  are  narked  ^ut^  as^  if  jmu  le.  t9. 
it  be  to  iA»  and  dke  hiiife  of  his  body  to  bebift- 
gotten  npoki  B*  or  to  B.  and  the  h^irs  of  httr 
bad^  to  be  btgdtteta  by  A^i  br  to  jf  1  and  £. 
and  the  heirs  of  their  bbdiM;;  in  Which  laift  date 
the  parties  are  Joint-tenants  of  the  tnhelnitaaci!. 
<64B.)  Bi!it  if  the  ^  had  bbdn  to  tW6  peMons  u\t.  itt,%84« 
^ther  of  the  same  sex»  or  hy  law  absolutely  in-  • 
capable  of  intermarriage,  and  the  heirs  of  their 
bodies;  then  they  would  ha'^e  \>eeh  Joint-te- 
nants ifor  life,  (so  that  the  entirety  would  go  to 
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file  sorvivor  for  his  life,)  but  Tenants  in  Com-^ 
mon  in  remainder  of  the  Inheritance  in  Tail 
.  General. 

LiiL<i,»»23,  (649.)  Again,  whether  Greneral  or  S{>ecid, 
'  '  '  '  the  Estate  Tail  may  be  made  descendible  to  all 
.  the  issue  in  their  order  without  distinction  of 
sex,  as  in  the  preceding  examples, '  or  it  may  be 
confined  to  the  heirs  male,  or,  (which  k  not  very 
'  usual,)  to  the  heire  female.  In  the  two  latter 
cases,  (which  are  distinguished  by  the  appel- 
lations of  Tail  Male,  and  Tail  Female,)  the  de- 
scent must  be  traced  entirely  through  males^  or 
entirely  through  Females. ' 

Co.  i^ut.  15.  b.  (650.)  Half  blood  is  no  impedimait  to  the 
(322.)       descent  of  an  Estate  Tail.  (65 1 .)  In*  general  in 

Co.Liu.«o.B.b.  the  creation  of  an  Estate  Tail,  the  word  "  hdrs^ 

is  as  necessary  as  in  the  Transfer  of  a  Fee 
Simple ;  (652.)  and  there  must  also  be  some 
words  which  appropriate  the  heirs  to  the  body 

1  Ventr.  SS8;  from  which  they  are  to  issue.  But  for  this  pur- 
pose no  peculiar  form  is  necessary.  Thus  if 
the  gift  be  to  a  person  '*  and  his  heirs  if  he  have 
^^  heirs  of  his  body,  and  if  he  die  without  heirs  of 
^'  his  body,  to  revert  to  the  donor,"  this  is  a  good 

ip.Wm8.57.n.  estate  tail ;  and  so,  if  it  be  "  to  him  and  his 
^^  heirs,  and  if  he  die  without  issucy  to  remain  to 
"  another." 

do.St?M.b;      (^53  )  The  "  Rule  in  Shelley's  Case"  is  as 

Feune,  C.  R.  .     .  /.  . 

^^^  ,^^^ 

♦  (651.  n.)  The  gift  called  "  in  Frank  Marriage," 
(Liu.  8.  17,)  which  is  grown  obsolete  in  practice,  is  an 
exception. 
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much  applicable  to  Estates  Tail  as  to  Estates 
in  Fee  Simple*.     . 

(654«)  And  where  the  g^ft  is  to  the  heirs  of  the  MandeTiue's 
body  of  a  person  who  is  dead^  or  to  whom  no  s^b. 
esbte  of  Freehold  is  given,  so  that  the  first  heir 
must  necessarily  take  by  purchase,  he  takes  an 
estate  taU,  descendible,  not ,  only  to  his  own 
issue,  but  to  all  the  issue  of  the  person  first  men- 
tionedy  in  the  same  course  and  manner  as  if  the 
estate  tail  had  been  given  to  that  person  him- 
self.   (655.)  If  indeed  the  gift  were  to  the  Co.  litt.  f 4.  b. 
heirs  nude  of  the  body  of  A.,  and  the  first  per- 
son to  whom  an  estate  in  tail  male,  if  given  to  i 
J.  himself,  would  have  descended,  happened 
not  to  be  the  heir  general  of  A.  (as  would  be      (3i5.) 
the  ease  if  he  were  the  second  son,  and  his 
dder  brother  had  died,  leaving  a  daughter,)  it 
was.  formerly  held  that  such  a  person^  not  being 
heir  male  in  every  sense  of  the  words,  could  not  wiiiiv.  Palmer, 
take  the  estate  by  purchase,  and  therefore  the  44 ;  o'oodtiue 


gift  was  void:  but  this  doctrine  has  been  con-  Bau°%?to' 
in  so  many  particular  instances,  that  it  5^  s«  |]^.  • 


.is- 

_    _  See  h- 

18  hard  to  say  in  what  case  it  can  now  be  sup- «;«''  *  b.&c.  « 
ported. 

.  (656.)  The  creation  of  Estates  TaU  by  Will 
is  viewed  with  the  same  indulgence  as  the  De- 
vise of  Estates  in  Fee  Simple.    The  leading      (283.) 
ndes  which  have  been  established  relative  to 
this  subject  shall  close.the  present  section. 

(657.). A  Devise  to  A.  and  his  seed,  gives  Co. utt 9. b.  ^ 
an  Estate  Tail.    .     . 

(658.)  So,  to  A.  and  his  heirs  male,  gives  an  Co.Litt.sr.a.b. 
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Eiiatei&  Tail  Mak :  bat  if  thisi  eoLpffospiKi  had  * 
been  in  a  Deed,  the  word  *^  male"  must  have 
been  orejected ;  for,  coggiatendy  witk  the<  rdps 
o£'  lav,  it  earn  be  significant  cody  as  gi^vii^ 
a  hint  of  inteotfton  to  areatp  an  oatail,  which  in 
a  Deed  is  not  siifficiei)t,. 
HaU  ill  Harg.  (^59^)  So  a)sa  it  has  been  held  that  a;  Deviae- 
n:'i%^n;.  *^toA.  aBd;his  heira  kwfuUy  begotten^  gi«a 

Lagh.7Taa.85.   ^  j^^^  ^^ 

4Bac.Ab.s5d.      (660.)  To  A.  aod  if  he.  die  befintt  isme^  or 

not  leaxring  issue,,  or  not  having  a  ^oci^  tb^n  to» 
aiboillier ;  all  theae  deviaes  gire  estates  in  iail^ 
and' (he  last  in  taal  male 
sF0nbi.Eq.57.      (661.)  And  even  if  the  fint  devise  he  ex« 

pressly  to^«  fop  life,  yet  if  the  remainder  her 

te^teko'efl^  upon  bis  dying  without  issue,  the: 

ittpliulaoit  of  benefit  to  the  isane  eoalselB  the 

rwttMtkNi ;,  w-  pqrhapa  may  be  8ai4ito-.eKplai» 

it^  for<  Tenant  in  Tail  may  to  foaaepnipoaes:  be 

oensidiaied  M  Tenaiit  only  4>^  his  lide^ 

1  V4fitr.s9a;        (jd6a«)'  Boweveiv  ^ugh*  an  Estate  for  life 

CoUxSit^^ih  BKiy  ^^  he*  enlavged  by  ijnpiieation  into  «bbi 

*^^  £9tate^  Tafli  a.  confined  ot  restricted  Estate 

Tail  cannot  be  enlai^d  in  the  same  manneiv 
nop  a  further  Efltote  Tiol  inirenaiMler  $pppli^. 
llitts,  nq^Mnta-Dlisviaeitoa  man,  and/  &&  heun 
'  igalb'Of  his  body^  and  if  he  diedniiif  Aettf  wsi^ 

Aen  to^another ;  tluli  did  not  asake  the  eatate 
descendiUe  to  lioth  stfos^B. 
%Xi^94  {(S§S\>)' To<  A.  and  his  heirs^  and  if  he  die 

widiout  heirs,  then  to  jB.     The  eAct  of  thin 
^viee  '^uatdape&d  on*  cirolimstiinces»    A 
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take  oo^n^,  ualesit  he  be  capably  of  becoqooi^- 
the  eoUateial  heir  of  X ;  but  U*  he  bear  thi^  teliK 
tioQi  it  id  plaiA  that  the  '^  heirs  of  4*">mu^t  ioiea« 
his  lineal  heirs,  or  heirs  of  his  body. 

(964.)  Bat  it  is  to  be  observed  that  wher?» 
after  giyiBg  the  fee  to  4->  the  Will  process  tp 
dispone  of  it  ol^erwise^  upou  his  death  without  ! 

isyae  taking  place  U'i/Ai;?  a  Umiiedjfmod,  ijfth^ 
pviod  b^  Qot  too  reiiK>te,  the  nlterior  dispo^i* 
ti^a  wiU  be  considered  as  aA  executory  devi^^ 
defeatDug  the  fee  first  given;  apd  apt  as  a  sei- 
miindef  ei^pectmit  upon  an  estate  ^ul^  (intp 
whjc^  ths|t  £W  waipl4  if  n/^cessary  have  been 
contracted  for  Uie  sake  of  supporting  such  ^^^ 
pesitjooO  I'lws  uppn  ^  device  to  B.  apd  Im  Peiu «.  Brown, 
heiff  for  ever,  aiid  if  he  died  without  issw^  cro.j«:.59o. 

iimf^  JL9  tbeu  tQ  ^.  iiii  ffe;  i^.^topk.  ^  fw  vmr 
plc^  sttlijept  tQ  be  de&ated>.  in  the  ev^/ipeQi^4t< 
by  the  eKecutory  devise  to  X. 

(^5*)  Jt  should  be  up^stood  tb^.  '\%  all  Forth «.  cimp. 
ques^ifKia  of  tbis  kipd  r^lalw^  to.  tbe  inbvi*-  ^;  iw..  "*<*:) 

a^ce,  th«.woi:4s  "  dyii^g  without  ispu^"  o?  ev;eni  I^iJ;  ***   . 
« -^*k^«*  i^««;««.  i^,,!^^'' ^^  Ipjjy^  ^tj^p^ 


ta;infm9'  <te»»A  «pd.  thp»  ^ftiMi  or  feSMj?e  ^/f  iwufi;: 
wk^e¥«ii(  t)»»t  faitope  ijiay  happ^^;  sp  tbafeif  ^j^- 
v^:di»  Ijpq^JWg  issue  surviviug  bi^,;  yet  tl^e. 
89b«equent  w;tiDctipn  P^  bi^lii^^istbe^tli^lmw^ 
0$  the  required  eviei^ 

(;e^.)  Be*  by  a  dewe  "  tp  4^  for  life,  w4  if  ^^^  \^^^ 
''lie  stuill  die  without  issue liioing at  hi* (kafh, ^^^ 
''  to  J^,  iiv  fect  but  if  4^  sb^U  hay«^  ijisu^  Ivvm^- 
''  at bi&. 4fiatb>  theu tptb^ n^btb^ of 4*  fei^ 
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''        .  ... 

"  ever,**  A.  is  tenant  for  life,  with  a  contingent 

remainder  to  himself  in  fee,  concurrent  in  the 

alternative  with  the  other  contingent  remainder 

to  B. 

Wiid'f  Case.         (667,)  Upon  a  Dcvisc  to  a  person  "  and  his 

KUgo.  Mei'     *'  issue,"  or  ^'  children/'  the  construction  varies 

sti';  JawU    according  to  circumstances.     If  the  party  have 

s  Atk.  397.      jggy^  ^^  children  at  the  time  wheA  the  devise  is 

made,  they  will  take  estates,  it  seems,  for  their 
lives  jointly  with  their  parent ;  but  if  he  had 
no  issue  at  that  time,  he  takes  an  estate  tail. 

(668«)  Where  tenements  are  devised  to  two 
persons  severally  in  tail,  or  the  same  tenement 
to  two  as  tenants  in  common  in  tail,  and  upon 
failure  of  their  issue  to  a  third  person,  with  an 
apparent  intention  that  he  should  take  the 
whole  at  once.  Cross  Remainders  in  tail  be* 
tween  the  two  first  devisees  are  to  be  implied ; 
t.  e.  it  is  to  be  understood  that  each  takes  a 
vested  remainder  in  tail  expectant  upon  the 
Coirp.780;  othcr's  estatc.  (669.)  It  is  said  that  where 
Coop^.iEMt,  these  Cross  Remainders  are  to  be  raised  by 

implication  between  two  and  no  more,  the  pre- 
sumption is  in  favour  of  them ;  but  where  they 
are  to  be  raised  between  more  than  two,  the 
presuinption  is  against  them.  (670.)  However, 
in  cases  where  land  is  given  to  several  members 
of  one  &mily  as  Tenants  in  Common  in  tail, 
the  rule  seems  to  be  applicable  to  them,  how- 
y**»»J-  ever  numerous.  Thus,  upon  a  Devise  "  to  all 
S6.    '        '    "  and  every  the  children  of  JB.  begotten,  if  more 

''  than  one^  equally  to  be  divided  among  them. 
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*•  and  to  llieir  heirs  of  their  respective  body 

^^and  bodies,  as  tenants  in  common;  and   if 

"  toly  one  child,  then  to  such  only  child,  and 

**  to  the  heirs  of  his  or  her  body  issuing,  and 

"for  wfemt  of  such   issue,"  then  to  another; 

Cross  Remainders  were  implied  between  the 

children.     And  in  a  Case  where  the  Testator  Roe  ©.  cujrton, 

gave  his  lands  to  A.  for  life,  then  to  the  sons  of       * '     ' 

k*  successively  in  tail,  with  remainder  to  all 

and  every  the  daughter  and  daughters  of  -^,  in 

tail  as  tenants  in  common ;  "  and  for  default  of 

**  socb  issue,  then  to  the  issue  of  the  Testator^s 

'*  Sisters,  -B.  C.  Z).  and  E.  in  tail,  in  such  man- 

"  ner  as  he  had  limited  the  same  to  A^%  issue ; 

"  and  for  default  of  such  issue,  to  remain  to  his 

"own  right  heirs  for  ever:*'  it  was  decided 

that  Crojss  -Remainders  should  be  implied,  not   - 

only  between  the  daughters  of  each  Sister  in 

their  own    &mily,   but  between  the  families 

themselves  of  the  Sisters ;  as  the  Testator  did 

i^aoi  intend  his  heirs  (as  such)  to  take  any  thing  ' 

while  any  issue  of  his  Sisters  remained. 

.  S£CT«  2» — Of  the  J^lienation  of  JIE^tatcs  TaiL 

(^71.)  The  Statute  de  Donis  does  not  pe-  (643.) 
rcinptorily  annul  the  alienations  made  by  Tenant 
in  Tail,  but  forbids  that  the  issue  be  disinhe^ 
Yited  by  them ;  nor  does  it  determine  in  what 
.maaner-  the  disherison  shall  be  prevented,  (402.) 
•whether  by  giving  a  right  of  entry  to  the  heir, 
or  merely  by  reserving. to  him  that  right  of 
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Action  (Formedon  in  the  De&c^nder),  which  ir 
specified  in  the  Statute.     On  this  subject  the 
following  distinctions  were  early  established : 
Litt.  695, 596,       That  the   Feoffment  or  Fine  of  Tenant  i^ 

597. 

Tail  of  Land,  in  pt)ssession  by  virtue  of  the 
Entail,  caused  a  Discontinuance  of  the  entul^ 
whereby  the  issue,  and  the  persons  in  repoiaitider 
and  reversion,  were  put  to  their  .Form^dotts* 
(672.)  But  that  the- Grant  or  Fine^  (which 

iitt.615,616.  operates  as  a  Grant,)  of  Tenant  in  tail  of  \AaA 
'  '  V  in  Remainder  expectant  upon  an  Estate  of  Free- 
hold, or  of  Tenant  in  tail  of  an  IncOr(K>real 
Tenement,  whether  in  poasessioii  o^  remainder; 
had  no  spch  effect,  but  left  a  right  of  entry,  or 
lenjoym^nt  without  action^  to  the  persons  who 
should  be  entitled  under  the  entaiL 

Liu.  650, 631.       (673,)  A  Discontinuance  may  be  either  ill 

fee,  or  for  a  more  limited  period  ;  its  effect  will 
remain  while  the  estate  created  by  the  convey* 
tuice  of  tibe  Tenant  in  tail  c<»itinue&    Abd  if  he 

litt.  6«o,  621,   laake  a  lease  for  the  life  of  the  lesBee  *,  this  lease» 

by  virtu^ofthe  Uverjr df  sei«il>,  aod  as«r^atmg 
an  estate  which  may  possibly  extend  beyond  the 
life  of  the  lessor,  is  a  discontinuance  during 
that  estate  ;  and  therefore  the  lessor  is  no  longer 
(  }  Tenant  in  Tail,  *  but  acquires  a  new  reversioBary 
estate  in  fee  simple.  If  now  he  grant  this  re- 
yersbn  to  a  third  penson,  a^d  he,  by  the  death 
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*  (673.  n.)  This  must  be  understood  of  such  a 
as  18  not  authorized  by  the  St  32  H.  8,  c.  12^,  "tte  coodi- 
tions  of  which  are  stated  ti  the  end  of.tfaiB  Sedioii, 
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of  the  lessee  in  the  Ufetime  of  the  Grantor^  b&- ' 
come  seised  of  the  land,  the  DiscontinuaDce  is 
tbeu  extended  to  the  whole  fee  simple,  just  as 
if  the  Tenant  in  Tail  had  originally  made  a 
feoffiooient  in  fee;  but  without  this  seisin  of  the 
Grantee  in  the  lifetime  of  the  Grantor,  the  mere 
fllienation  of  the  ReveTsion  does  not  enlarge  the 
Discontinoance. 

(674.)  But  a  Discontinuance  made  in  the 
manner  above  mentioned/  though  it  may  be  of 
llBUted  daration,  cannot  while  it  ksts  have  a 
]Mrtial  operation  in  respect  of .  the  persons 
whom  it  ai&cts.  If  the  estate  tail  be  discon-  litt.  6«5, 626. 
tinned,  so  are  all  the  remainders  and  the  rever-  sit.  4^5.  ^^* 
turn.  And  therefore  if  Tenant  in  Tail  enfeoff 
him  who  has  the  immediate  reversion  or  re** 
mainder  in  fee,  it  being  decided  that  the  estate 
of  the  lattw  is  not  altered^  it  follows  that  there 
18  no  discontiimance  at  all. 

(675.)  There  may  however  be  a  Discon-  Co.Litt.33^, 
tuniance,  without.  Feofficnant  or  Fine,  by  &a  ^^Q^i.  n.) 
obligatiaD  of  a  Warrant  descending  on  the 
petsoD  entitled  under  the  entaiL  Thus,  if 
^jeuubA  in  tail  be  disseised,  and  then  release  his 
tt^.to  the  Disseisor,  with  a  Clause  of  War- 
«nty  against  himself  and  his  heirs,  and  after, 
wank  die ;  now  his  eldest  son  is  not  allowed  to 
enter  into  the  land;  but  must  bring  his  Action 
0f  Formedon,  in  order  to  give  the  DisiE^isor  an 
opportunity  of  pleading  the  Warranty.  It  is 
plain  that  this  is  but  a  partial  disccAtinuance, 
Jur  it  extends  only  to  those  pemoM  on  whom 
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the  obligation  of  the  Warranty  descends ;  wha 
will  be  the  heirs  general  (according  to  the  rule 

Co.Utt.  It.  a. ;  of'descents  in  fee  simple)  for  the  time  beings  of 

the  person  who  made  the  wiarranty. 

Litt.659,&c.        (676.)  If,  after  a  Discontinuance,  the  person 

immediately  entitled  under  the  entail  become 
seised  of  the  Freehold,  without  having  directly 
concurred,  when  under  no  disability,  in  .the, 
acquisition ;  as,  if  it  come  to  him  by  desert 
or  devisC)  or  by  virtue  of  a  remainder  given  to- 
him  by  a  conveyance  to  which  he  v^as  not 
party;  or  by  immediate  conveyance  to  him 
when  under  age,  or  (if  the  person  be  a  female) 
when  under  coverture;  in  all  such  cases,  as  a 
rightful  estate  is  preferable  to  one  of  wrongful 
origin,  and  an  estate  tail  in  one  respect,  (namely^ 
freedom  from  the  ancestor's  encumbrances,)  ia 
preferable  to  a  fee  simple,  and  as  the  party,  io 
order  to  recover  his  .estate  tail,  must  bring  his 
Formedon  against  the  Tenant  of  the  Freehold, 
f  ,  ['  but  cannot  bring  it  s^ainst  himself ;  and  as  he 
is  placed  in  this  dilemma  without  any  fault  of 
his. own;  the  Law  at  once  annuls  the .  Discon* 
tii^uance,  and  remits  or  restores  the  Tenant  to 
his  just  inheritance.     (677.)  And  this  Remitter 

Lm.66D.        -is  so. far  indulged,  that,  contrary  to  the  genenl 

frule  of  Law,  it  may  sometimes  invalidate  the 
party's  own  acts  and  release  him  from  iheir 
conseiquences.  Thus,  if  after  a  Discontinuance^ 
. the.  heir  apparent  to  the  right  (^  the  jentail 
become  seised  of  the  freehold  by  any  of  the 
means  before  mentioned,  and  tben.grant  a  Hent 


OF  ESTATES   XN   FEE   TAIL.  613 

out  of  the  land,  and  afterwards  the  right  of  the 
entail  descend  to  him ;  now  the  rent  ceases,  for 
it  was  never  charged  upon  the  estate  tail,  to 
which  the  grantor  is  remitted,  (678.)  It  has 
been  held^  (though  perhaps  without  much  Co.Litt.348.b. 
reason,)  that,  if  the  freehold  be  acquired  by 
virtue  of  the  Statute  of  Uses-  it  cannot  cause  ia 
Remitter,  because  the  Statute  is  express  that 
the  party  shall  have  the  same  estate  in  the  land 
which  he  had  in  the  use.  To  this,  if  it  were  (128.) 
not  useless  to  contend  against  authoritative 
decisions,  it  might  easily  be  replied,  that  the 
Statute  only  determines  what  estate  shall  b^ 
transferred  to  and  once  vested  in  the  party,  but 
does  not  pretend  to  guard  against  the  accidents 
to  which  that  estate  may  be  liable  from  the  cir- 
cumstances of  the  recipient. 

(679.)  When,  in  an  Action  of  Formedon,  the'    (642,  643, 
Warranty  of  an  Ancestor  of  the  Demandant  is        ^^'^ 
pleaded  against  him,  the  eflfect  is  different  ac- 
cording to  circumstances.     If  the  Warrantor  Litt.703,ro4, 
were  any  person  from  or  through  whom  the      ' 
right  of  the  Estate  Tail  either  did  descend,  or 
from  the  nature  of  th^  original  gift  might  pos- 
sibly have  descended  to  the  Demandant,  the 
warranty  is  said  to  be  Lineal ;  and  this  is  no 
har  to  his  demand,  except  so  far  as  the  loss  of 
the  entailed  property  is  compensated  by  the 
value  of  other  Tenements  which  have  descended 
to  him  from  the  same  Ancestor  in  fee  simple. 
(680.)  But  if  the  Warrantor  were  a  person  from 
whom,   though  the  Demandant  had  the  mis* 
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foHune  to  be  his  heir,  he  could  never  have  der 
rived  his  right  to  the  estate  tail  in  question^ 
this  Warranty  is  called  CoUateTal;  and,  foir 
some  reason  very  difficult  to  discover,  has  been 
decided  to  be  a  bar  to  the  Demandant's  claioi 
without  any  compensation.  (68 1  •)  By  the  St  4^ 
Ann.  c,  16,  s.  2i»  these  Collateral  Warranties 
are  r^id&red  void,  except  when  made  by  a  per- 
son actually  seised  of  an  estate  of  inheritance  in 
the  Tenement :  their  e^Bect  is  therefore  now  con- 
fined to  cases  which  resemble  the  following; 
A.f  being  donee  in  tail,  with  remainder  to  JB» 
in  tail«  discontinues  with  warranty,  and  dies 
without  issue ;  JS.  is  his  brother,  or  other  col*' 
lateral  heir ;  here  as  B.  takes  his  estate  originally 
by  purchase,  it  is  impossible  that  he  should  de^ 
rive  any  right  to  it  by  descent  from  A.y  and 
therefore  the  Warranty  la  collateral,  and  not 
being  affected  by  the  Statute,  will  be  a  final  bar 
to  the  claims  of  B. 

(682.)  But   die  most  effectual    process  by 

which  the  heirs  and  the  persons  in  remainder 

and  reversion  may  be  all  cut  off  at  once,  and 

the  Estate  Tail  convert^  into  a  Fee  Simple^ 

(105. 490.    is  a  Common  Recovery ;  of  which  some  slight 

'^       mention  has  been  made  already*     The  efficacy 

of  this  Assurance,  for  the  purposes  ju^t  statedip 

depends  entirely  on  the  doctrine  of  Warranty^ 

and  on  such  a  bold  application  of  that  doctrine^ 

as  no  Court  of  Justice,  under  the  control  of 

i-sr '  ^^'nld'  ^^  responsibility,  would  have  ventured  origi* 

lam*  Const.      ually  to  make.    It  may  howeveri  without  much 
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exaggeratimiy  be  affiraied,  that  in  the  reign  of 
Edward  die  4th  the  principal  enactment,  of  the 
Statute  de  Doni8  was  repealed  by  a  judicial 
sentence. 

(683.)  The  contrivance,  in  its  simplest  form, 
is  this.    A' Writ  of  Entry  is  brought  against      (577.) 
the  Tenant  in  TaiL    To  give  more  latitude  for  crul  Kec.  ir ; 
fiction,  this  Writ  is  of  the  kind  denominated  J»[-Conini. 
^  in  the  Post  i^  in  which,  though  it  be  neces^ 
sary  to  allege  a  disseisin  or  act  of  wrong,  yet 
the  Title  of  the  Tenant  is  not  deduced  with 
particularity  firpm  &e  supposed  Disseisor^  but 
it  U  merely  asserted  tiiat  he  had  no  entry  into 
the  Tenement  but  after  the  disseisin.     The 
Tenant  in  Tail,  thus  brought  before  die  Courts 
9€udieti  a  person  appointed  for  that  purpose,  Crn.Recis, 
whom  he  pretends  to  have  warranted  the  Tene«-    (fi^-  ^^^» 
meats  to  him,  and  to  be  therefore  bound,  either  '^ 

to  defend  his  Title  for  him,  or  to  give  him  other 
Tenements  of  equal  value.  This  Vouchee  ap^ 
peais,  and  confesses  the  Warranty,  and  so  takes 
the  whole  burden  of  the  Action  upon  himself. 
Then  the  Cause  is  adjourned  to  another  day ; 
lipon  which  the  Vouchee  takes  care  to  absent 
lumself.  The  consequence  is,  that  Judgment  Cra.Ree.1s3. 
mvst  go  by  default:  first,  for  the  Demand- 
ant against  the  Tenant  in  Tail ;  and  secondly^ 
for  the  Tenant  in  Tail  against  the  Voucfaea 
(684.)  The  first  Judgment  gives  the  estate  in 
fee  simple  to  the  Demandant,  and  is  attended  Cni.  lUc.  151. 
witk  ^  Writ  to  /the  Sheriff,  by  virtue  of  which 
lie  is  to  be  put  in  seisin  of  the  Tenements, 
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5T.  R.179,      This 'Writ  is 'never  actually  executed  by  the 

Sheriff,  but  it  is  recorded  with  the  other  pro- 
ceedings, as  having  been  executed,  which  comes 
to  the  same  thing;  and  thus  the  Demandant 
.becomes  seised  of  the  Tenements  in  fee  ^mple, 
^  .  .  so  that  the  Uses  to  which  he  was  to.  be  seis^ 
(169.)  jjy  agreiement  of  the  parties  may  be  converted 
into  legal  Estates  by  the  Statute.    The  second 

s^Bi.Coiiim.     Judgment  for  ever  establishes  the  first,  by  pre^ 

xJuding  all  future  claims  under  the  entail.  It 
directs  that  the  Tenant  in  Tail  be  recompensed, 
to  the  value  of  what  he  has  lost^  6ut  of  the 
lands  of  the  Vouchee ;  and  as  this  recompence 

Co.  Litt.s59.  a.  will  descend  to  the  heilrs,  and  devolve  to  the 

persons  in  remainder  in  the  same  manner  as  the 
.    .  Tenements  would  for  which  it  is  substituted^ 

those  persons  are  deprived  of  all  reascmable 
ground  of  complaint ;  except  th^t  which  the 
Court  must  necessarily  refuse  to  hear,  namely, 
that  the  whole  proceeding  is  a  mere  artifice; 
that  the  Warranty  is  fictitious,  and  the  Recom- 
pence in  Value  imaginary.  (685.)  Such  obr 
jections  have  long  been  antiquated :  the  Vouchee 
is  an  Officer  of  the  Court,  who  is  well  known  to 
have  no  lands ;  and  the  Recovery  is  confessed 
to  be  a  Common  Assurance,  introduced  for  th^ 
purpose  of  cutting  ofi*  entails,  with  all  their 
^pernicious  consequences,  and  of  making  real 
property  saleable,  or  disposable  for  the  -cono 
venience  of  families.     And  therefore,  although 

p^Re^^s.    ^*  ^  ^^-^  *^^*  ^^^^  Recompense  .(supposii^  it  to 
1^  Jbe  real,)  would  \not  extend;  to  iiii^  RevefjfioM^ 
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-nor  to  a  Remainder  for  years,  nor  to'contiiigent 

imterests,  the  Judges  have  always  refused  to 

<lake  notice  of  these  defects  in  the  foundation  of 

their  building.    And  t|iough  the  Writ  of  Entry .  DonacKs  cmit, 

is  not  giBnerally  applicable  to  incorporeal  Tene-  '  "^^^so 

^ents,  yet  such  are  allowed  to  be  included-in  it 

rfor  the  purpose  of  suffering  a  Recovery* 

(686.)  And  yet,-  if  there  hav^  been  any  change  MacMi  o. 
^m  the  estate,  so  that  the /Tenant  is  nOt.  s^eised  of  ^iV. ' 
his  estate  tail  accordingto  the  .original  gift,  bujt 
of  some  otber  estate,  (which  jcbust  happen  where 
l^ere  has  been  a  Discontinuance  and  a  restora- 
Hon  of  the  seisin,  but  no  Remitter,)  this  will  pre*       (676.) 
r¥eDt  the  Recovery  above  described,  from  affect- 
ing the  original  entail.   And  the  reason  assigned  cra.  Rec.  S46^ 
ior  this  is,  that  the  Recompence  in  Value  will  ^^^' 
dbUow  the  course  of  devolution  of  the  estate  of  i 

' which  the  Tenant  was  sieised  at  the  time  of  the 
Recovery,  whicb  may  be  very  different  from 
ihe  course  marked  out  by  the  gift.  A  like  ob- 
jection occurs  where  the  party's  estate  tail  is 
.^parated  irom  his  freehold  by  an  intervening 
remainder  of  ireehoJd ;  in  which  case  also  he 
.cannot  be  said  to  be  actually  seised  of  an  estate 
tail,  for  it  is  vested  in  him  only  as  a  remainder* 
.{687.)  To  obviate  these  inconveniences,  it  has    .  .    j 

become  usual,  and  is  indeed  the  constant  prac- 
.tice,  to  make  the  Tenant  in  Tail  himself  appear 
hrfore  the  Court  in  the  quality  of  a  Vouchee^ 
which  does  not  hinder  him  from  afterwards 
.-vouching  the  Officer  of  the  Court  (who  is  called 
.the  .Common  Vouchee). ia  the  manner. above 
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meaitioDed.  The  doctrine  in  which  thia  prac- 
tice has  originated  seems  to  amount  to  this: 
When  in  a  Ileal  Action  a  person  is  ydnehed  to 

,€#.iiit.S65*b.  Wairanty^  he  becomes,  for  tibe  purposes  of  the 

Action  and  in  contemplation  of  Law^  -die  actual 
Tenant  of  the  land.  A  fictitioiis  freehold  is 
thus  vested  in  the  Vouchee ;  and  in  the  eases 
under  our  consideration,  by  uniting  with  his 
right  or  his  remainder,  confers  on  him  diat  iia- 
mediate  seisin  of  an  estate  tail  which  the  pur- 
pose requires*  And.  the;^efi»€  by  vouching  the 
apparent  Tenant  in  Tail,  instead  of  bringing  t&fe 
Writ  immediately  against  him,  a  certainty  is 
obtained  that  the  Recompence  in  Value  to  be 
exacted  from  ike  Common  Vouchee  will  dam 
in  the  channel  of  the  original  entail.    (688.)  But 

Cm.  Rec.  S5f .  whatever  be  the  reason,  it  is  setded  that  the 

Vouchee  submits  all  his  rights  in  the  land  to  flue 
operation  of  the  Recovery;  which  being  thus 
suffered  is  called  a  Recovery  with  Double 
Voucher,  and  for  its  superior  efficacy  has  be- 
come the  usual  form  of  the  Assurance.  (689.)  In 
order  that  the  Tenant  in  Tail  may  be  vouched, 
it  is  necessary  that  the  immediate  FredMid 
should  be  vested  in  some  oth^  person,  against 

Cfu.  Rcc.  f  1.    whom  the  Writ  of  Entry  may  be  brought ;  or  im 

legal  language,  that  a  Tenant  to  the  Prmcipe 
should  be  created.  This  is  generally  effected 
by  Lease  and  Release,  or  by  Bargain  and  Sale 
enrolled ;  and  it  is  usual  to  declare  the  Usea  of 
;&e  Recoveiy  by  the  same  Instrumart  whii^ 
transfers  the  preparatory  Freehold.  (690*)  From 
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the  aatqre  of  the  traiisaction  it  was  fortini^rly  C'««  ^c-  «5. 
necessary  ths^t  the  Tenant  to  the  Pracipe  should 
be  constituted)  at  the  latesti  .before  Judg^urQiit 
was  given  in  the  Jlecoyery ;  but  now  by  St  14 
,0.  2,  c.  jOj  s«  6,  it  is  sufficient  if  the  freehold  ^f^^'^^lj" j*  ^^ 
be  conveyed  to  him  at  any  time  during  the  T^rsi  trr. 
fxk  which  the  Recovery  is  suffered^    (691*)  And 
by  8»  1,  of  die  same  Statute^  where  the  imme- 
diate Freeholder  is  4  mere  lessee  ficH^  life  under 
a  Eent»  his  concurrence  is  made  unneoessary ; 
bnt  still  if  the  estate  tail  be  preceded  by  ^A 
estate  of  freehold  besides  diat  of  the  lessee, 
none  but  the  05raer  of  this  e/jtate,  (or  of  the 
£r8t  such  estate^  if  there  be  mo^  than  one,)  can 
make  a  good  Tenant  to  the  Prsecipje*    (692O 
And  it  seems,  that  if  in  any  ca^e  the  Freehold  ho^7  j'bu^ 
be  acquired  for  the  purpose  by  disseising  the  ao. 
owner,  this  will  vitiate  the  Recovery  ** 


*  (60!2.  n.)  The  Case  of  Ta^r  v.  Horde  was  thus : 
Tenant  jn  tail  in  remaindei^  expectant  upon  the  Estate 
for  life  of  a  JointuresB,  brought  an  Ejectment  against  that 
Tenant  for  life,  and  obtained  a  Verdict,  Judgment  and 
Writ  of  Execution  in  his  favour ;  and  afterwards,  being  in 
poegeggyon  fbceordingiy,  made  a  Tenant  to  the  Praecipe  hy 
Peoffinenty  and  suffered  a  Recovery*  After  this  Recovery  (40S.) 
the  Jointuress,  by  means  of  a  new  Ejectment,  was  restored 
to  her  estate. .  The  questiim  which  ultimately  arose  was, 
whether  in  the  Recovery  there  was  a  good  Tenant  to  the 
Pnecipe,  i.  ^«  a  person  actually  seised  of  the  Freehold; 
ifur  the  mere  wrongfulness  of  the  seisin  would  not  vitiate 
the  Assurance :)  and  it  was  held  that  there  was  not  such  a 
Tenant,  because  the  possession  under  tlie  first  Ejectment 
did  not  amount  to  a  Seisin  of  the  Freehold,  nor  was  such 
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(693.)  By  s.  4,  of  the  last-mentioned  Statnte, 
'  reciting  that  sometimes  by  neglect  Recoveries 
are  not  entered  upon  Record,  it  is  provided, 
That  where  any  person  shall  purchase,  for  a 
valuable'  consideration,  any  estate  in  Lands, 
&c.  whereof  a  Recovery  is  necessary  to  be  suf- 
fered in  order  to  complete  the  Title,  he  and  all 
claiming  under  him,  having  been  in  possession 
from  thie  time  of  such  purchase  for  twenty  years, 
«may  prove  a  Recovery  of  which  no  Record  can 
'be  found,  or  which  appears  not  to  be  regularly 
rentered  on  Record,  to  Have  been  duly  suffered, 
by  the  production  of  a  Deed  making  a  Tenant 
to  the  Praecipe,  and  declaring  the  Uses  of  a 
Recovery,  and  executed  by  a  person  having  a 
sufficient  estate  for  the  purpose.    (694.)  And 

——————  ■        — ^—a — ^— i«— H^—i — — 1— ^— i»^— —^i— iw 

Seisin  acquired  and  conferred  by  the  Teoffment.  The 
former  of  these  two  positions  seems  to  bare  been  mor^ 
generally  acquiesced  in  than  the  latter,  but  perhaps  with- 
*out  being  supported  by  any  stronger  reason.  An  Eject- 
ment is  now  the  ordinary  mode  of  trying  the  title  to  a 
Freehold  estate ;  where  it  is  adopted  for  that  purpose  the 
question  between  the  parties  is,  which  of  them  shall  have 
die  possession  of  that  estate ;  that  iS|  who  shall  be  seised 
af  the  Freehold;  and  if  the  action  do  not  determine  diia, 
( -  it  seems  to  determine  nothing.    The  second  positimi  has 

been  commonly  thought  to  have  been  refuted  by  Mr.  But- 
ler; (in  note  1  to  Co.  Litt.  330.  b;)  but  in  the  late  Case 
'of  Doe  V.  lAftieSy  (3  6.  &  C.  31^8.  405,  406,)  it  seems  to 
liave  been  revived.  Independently^  ho wevei^  of  both  these 
positions,  the  Case  of  Tayhr  v.  Horde  may  be  considered 
as  authorizing  the  assertion  in  the  text,  on  the  grmmd  thai 
no  person  shall  be  allowed  to  take  advantage  of  his  own 
*wrong.  •  ... 
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by  s.  6,  "every  Recovery  twenty  years  old,  to 
which  the  persons  having  power  to  bar  the 
adtail  were  partieS|.  is  made  sufficient  evidence 
of  a  *  Deed  by  which  the  Tenant  to  the  Praecipe 
was  constituted)  though  no  other  traces  of 
sttch  Deed  appear..  .      .  •    , 

'  (^950  The  effect  of  a  Common  Recovery  is  i  Pr«»t-  Canr. 
tp poDvert  the  estate  tail  on. which  it  operates  *    (15.>     ^^ 
into  a  Fe.e  Sitnple,  as  absolute  aa  that  out  of  .   V> 

whiQh  it  was  at  firet  derived.  The  Recovery 
most  therefore  defeat  not  only  the  remaindem 
and  reversion  which  are  expectant  on  the  na**t 
taral  expiration :  <^  the  estate  tail,  but  also  all 
Shifting  Uses  or  Executory  Devises  to  which,  .  ;> 

as  destructive  casualties,  .it  was  subjected  in  its 
<:reation*  (696.)  It  is  laid  down  by  Lord  Holt «  s«ik.  570. 
that  ^  if  the  Donor  reserve  a  rent^  with  a  am^. 
^^  ditian  to  re-enter  (on  nonpayment,)  a  Re-* 
covery  will  not  bar  it;*"  that  being  "  a  coiidi-* 
tion  that  runs  with  the  land,"  in  contradistinc-*  (  .  ) 
tion  to  *'  a  collateral  condition,"  giving  a  right 
of  re-entry  ^*  for  nonpayment  of  a  sum  in  gross/! 
It  would  perhaps  be  difficult  to  find  another 


t4. 


t^mmim^lt^J^ 


*  (0Q4.  fi.)  This  has  been  justly  held  to  extend  to  a 
case  where  the  Tenant  to  the  Praecipe  appeared  to  have 
heen-made  by  Lease  and  Release,  and  the  Release  was 
produced,  but  not  the  Lease ;  upon  which  it  is  to  be  ob« 
fcrre4  that  th^  .aid  of  the  Statute  was  required,  because  9 
penon  claiming  under  the  entail  would  not  be  bound  by 
ibe  recital  of  the  Lease  in  the  Release,  as  not  deriving 
liis  title  merely  from  the  Releasor.  Holmes  r.  AiUbiei  (4S1#) 
aJfadd.551*.  * 
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indtafice  of  a  Condition  so  inherent  to  the  land 
as  not  to  be  destjroyed  by  the  Recovery  of 
Tenant  in  Tail  in  possession,  ^nrbose  estate  was 
created  at  the  same  time  with  the  Condition* 

Litt.  363, 3d3,    (697.)  A  Condition  not  to   alien  the  estate^ 

(26. 671.)     though  not  absolutely  void,    (ftwr  it  converts 

'  what  would  otherwise  be  a  Discontinuance  into 

Co.L^.tM.     a  forfeiture,)  is  of  no  avail  against  a  Recovery, 

Cra.  Fi.  194.  '  noT  Against  a  Fine  with  Proclamations. 

(698.)  For  a  Fine  levied  by  Tenant  in  Tail, 
whether  in  possession  or  remainder,  is  not  with- 
out its  eflfect.  By  the  Statute  de  Donis  indeed 
such  a  Fine  is  declared  to  be  void ;  yet  whai 

Co.Uxt.3Sfuh.  applied  to  lands   of  which  the  Conusor  was 

actually  seised  in  Tail,  it  has  always  been  held 
to  be  a  Discontinuance.  Under  the  Statute  of 
4  SL  7,  it  was  considered  doubtful  whedbier  the 
heirs  to  an  entail  ^«!ere  included  in  the  denomi- 
nation of  Privies  totheFineoftheirancestor^  But 
(79.  n.)  this  doubt  was  removed  by  St«  32  H*  8,  c.  36, 
whiidi  declares  a  Fine  levied  with  Prodanui* 
tions  according  to  the  former  Statute,  by  any 
penton  of  full  age,  of  lands  or  tmements  before 
in  anywj&e  entailed  to  him  or  toBny  Q£Ji]&.Ans. 
cestors  in  possession,  reversion  or  remainder, 
to  be  a  sufficient  bar  and  discharge  for  ever 
against  him  and  *  his  heirs,  claiming  only  by 
force  of  such  entaiL 


*  (690.)  Tke  extenrire  import  of  thete  words  fass  been 
^trainecl  by  a  decision,  that  if  a  penotk  capablo  of  inket 
rltiDg  an  estate  tail  levies  a  Fine  of  the  laodst  and  dCes 
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.  (700.)  The  effect  of  a  Fine  upon  the  remain-  (671,  672.) 
ders  or  reversion  is  not  altered  by  this  Statute* 
If  therefore  Tenant  in  Tail  of  an  incorporeal  Cru.  fl  194, 
tenement  in  possession  or  remainder,  or  of  land 
in  remainder^  levy  a  fine,  thfe  ulterior  estates  in 
remainder  or  reversion  are  not  affected;  and 
hence  the  estate  transferred  is  of  a  peculiar 
kind,  being  a  fee  simple,  which  will  necessarily 
cease  on  the  Conusor's  death  without  issue 
inheritable  according  to  the  entail.  (701O  On 
the  other  hand»  if  Tenant  in  Tail  of  land  in  (674. 6P8. 
possession  levy  a  Fine,  without  the  concurrence  ^^'^ 
of  the  person  in  remainder  or  reversion,  he  at 
the  same  time  bars  his  own  heirs,  and  discon** 
tinues  the  ulterior  interests,  which  will  also 
eventually  be  barred,  unless  recovered  by  a 
Formedon  brought  within  five  years  after  the 
right  of  possession  shall  accrue,  (702.)  But 
whether  the  Estate  Tail  lie  in  Grant  or  in  Livery> 
if  the  immediate  reversion  or  remainder  in  fee 
simple  happen  to  be  vested  in  th^  Conusor  him- 
self^  or  in  one  of  several  Conusors,  or  in  the 
Conusee,  the  determinable  fee  into  which  the 
]^lstate  Tail  is  oonvfj^ted  by  the  Fine  will  be 
nagsd  in  the  ulterior  absolute  fee ;  and  thus 
what  was  at  first  2^  reversion  or  remainder  in 
remote  expectancy  will  become  an  estate  in 
possession*     (703.)  And    here  the  difference' Cra.  Fl  f^«  , 

before  the  estate  can  descend  to  him,  his  issoe  alone,  as 

__   •         •  •         •    / 

teptcsenttng  him*  are  barred ;  (see  Crranfs  Case,  Cru»  Vu 
a8t;y  wiuk  his  BroCfaer  or  other  coUatend  heir  nay  stiD 
ainceed  to  the  estate.    Mackwttliam*$  Case,  Hob.  332, 
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•  •  -  ^  •  . 

^  '  between  the  operations  of  a  Fine  and   of  a 

Recovery  is  very  observable;  for  a  Recovery' 
would  have  converted  the  Estate  Tail  into  a 
Fee  Simple,  and  destroyed  the  expectant  estate ; 
while  a  Fine  on  the  contrary  destroys  the 
Estate  Tail,  and  gives  the  immediate  enjoy- 
ment of  the  expectancy :  and  this  difference  is 
liot  merely  theoretical ;  for  if  the  estates  have 
been  transmitted  by  descent,  any  incumbrance 
made  by  the  ancestor,  which  upon  his  death 
'^  must  have  dropped  off  from  the  Estate  Tail, 
would  still  adhere  to  the  ulterior  Fee  Simple, 
and  together  with  it  would  either  be  cut  off  by 
the  Recovery,  or  established  in  immediate  right 
by  the  Fine, 
(671.)  (704.)  Though  an  entail  cannot^ be  discon- 

Doeo.  White-  tiuued  but  by  the  person  seised  in  tail  under  itj 
704;'Kingi».*  yct,  if  Tenant  in  Tail  in  possession  convey  the 
o^  5m  "^   Ismd  to  another  by  Lease  and  Release,  and  at 

the  same  time  covenant  with  him  to  levy  a 
Fine, .  this  Fine  being  afterwards  levied  makes 
a  Diacontinuance ;  for  the  Lease  and  Release 
knd  Fine  are  all,  to  this  intent,  considered  as 
bne  Assurance,  in  which  tfie  Fine  has  the  'ptin* 
fcipal .  operation;  (705.)  And  it  would  seem 
that  this  operation  is  to  be  regarded  as  com- 
mencing from  the  execution  of  the  prior  con* 
SciWyn©.^  veyance;  for  it  has  been  held  that  where 
U3\;bfm»i  Tenant  in  Tail,  having  created  a  Tenant  to 

the  Praecipe  for  the  purpose  of  suffering  a 

,    Hecovery,  made  his  Will  relating  to  the  same 

lands,  and  then  suffered   the   Recovery,  the 
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devise  was  originally  valid/ and  stood  unre-    (255.207.) 
voked. 

(706.)  A  Fine  levied  by  Tenant  in  Tail  does  2  Atk.  «oi ; 
not  prevent  him  from  afterwards  being  vouched,  ''''* ''' 
and  vouching  the  Common  Vouchee  in  a  dis* 
tinct  independent    Recovery^    which   will   be 
dTectual  against  the  persons  in  remainder  and 
reversion.     And  it  seems  to  follow  that  if  he 
die  without  suffering  a  Recovery,  the  privilege  Sce  1  Prest. 
dtecends  to  his  heir  under  the  entail;  for  the  tsgJsn. 
Fine  cannot  bar  the  heir  more  completely  than 
it  did  the  Conusor  himself. 

(707.)  Tenant  in  Tail,  by  the  gift  or  provi-  Co,Litt.37j.b. 
sion  of  the  Crown  in  reward  of  services,  cannot, 
while  a  remainder  or  reversion  subsists  in  the 
Crown,  by  Fine  or  Recovery,  bar  the  entail 
even  against  his  own  issue.  This  restriction 
was  introduced  by  St.  34  &  35  H.  8,  c,  10; 
but  a  remainder  or  reversion  vested  in  the 
Crown  could  never  in  any  case  be  cut  off, 
discontinued,  or  divested.' 

(708.)  By  St  11  H.  7,  c.  20,  confirmed  by  (698.) 
the  before  mentioned  St.  32  H.  8,  c.  36,  the 
alienation  by  a  Widbw,  (whether  remaining  sole 
or  with  an  after-taken  husband,)  of  an  estate  tail 
provided  for  her  Jointure  by  her  husband  or  any 
of  his  ancestors,  is  made  void,  and  a  forfeiture 
for  the  benefit  of  the  person  who  would  be  enti- 
tled to  enter  if  she  were  dead ;  unless  that  person 
concur  in*  the  alienation  by  some  instrument  re- 
corded or  enrolled.  An  alienation  merely  for 
the  term  of  the  Widow's  own  life  is  excepted  in 

Q 
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the  Statute :  and  it  is  provided  that  if  the  alien- 
ation be  made  with  a  second  husband,  she  may 
enter  and  enjoy  the  lands  after  his  death  accord- 

Sec  Litt  731.     ing  to  her  first  estate ;  but  this,  it  is  conceived, 

cannot  be  applicable  to  an  alienation  by  Fine  or 
Recovery,  to  which  she  is  capable  of  consent- 
ing. 

Foster  cPiifaii,      (709*)  It  has  becu  held,  where  the  estate 

given  to  the  woman  was  in  tail  general,  with  re- 
mainder not  to  the  husband  or  his  heirs,  but  t6 
a  stranger,  that  the  case  was  not  within  the  in- 
tention of  the  Statute,  and  therefore  an  alien- 
ation by  the  Widow  and  her  second  ht^band 
was  valid :  but  it  seems  that  in  the  case  so  de- 
cided there  were  no  children  by  the  first  husband, 
Co.Utt3d5.b.  who  might  inherit  the  estate  tail.     (710.)  And 

on  the  other  hand>  upon  the  presumed  intention 
of  the  Statute  to  establish  a  Settlement  for  die 
benefit  of  the  issue  of  the  marriage,  it  was  once 
extended  by  a  forced  construction  to  set  aside 
Tho^tUn?  ^^  alienation  made  by  the  wife  with  her  first 
Cro.  jac,  474.    husbaud  J  but  this  decision  has  been  overruled. 

(711.)  By  s.  65^  of  the  late  Bankrupt  Act, 

(242.)       (St  6  G.  4,  c.  16,)  "  The  Commissioners  shall 

'<  by  Deed  indented  and  enrolled  as  aforesaid^ 

"  make  sale  for  the  benefit  of  the  Creditors  as 

^        ^'  aforesaid  of  any  Lands,  Tenements  and  Here-' 

'^  ditaments  situate  either  in  England  or  Ireland, 

^^  whereof  the  Bankrupt  is  seised  of  any  Estate 

^^  Tail  in  possession,  reversion  or  remainder, 

'^  and  whereof  no  reversion  or  remainder  is  im 

C707.)       "the  Crown,  the  gift  or  provision  of  the  Crown ; 
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^*  and  every  such  Deed  shall  be  good  against 
^  the  said  Bankrupt  and  the  issue  of  his  body, 
'^  and  against  all  persons  claiming  under  him 
''  after  he  became  Bankrupt,  and  against  all 
^'persons  whom  the  said  Bankrupt  by  Fine, 
"  Common  Recovery,  or  any  other  means, 
'^  might  cut  off  or  debar  from  any  remainder, 
"  reversion  or  other  interest  in  or  out  of  any  of 
^'  the  said  Lands,  Tenements  and  Heredita- 
«  ments." 

(71 2.)  It  has  been  held  that  under  the  similar  /ems «.  Taj- 
enactment  of  ai  Jaa  i,  c.  19,  s.  12,  a  Commis-  ^7' 
sion  being  issued  jointly  against  the  Tenant  for 
life  in  possession,  Imd  the  Tenant  in  tail  in  re- 
mainder^  (who  happened  to  be  partners  in  trade,) 
the  Commissioners  Deed,  had  not  the  effect  of 
a  Recovery,  but  operated  separately  upon  each 
estate  like  a  Fine.     ' 

(713.)  Another  Statute,  that  of  43  £1.  c.  4,  Pre.ch«.s9a 
is  construed  to  enable  Tenants  in  Tail  to  dis-       (si^O 
pose  of  &eir  estates  for  charitaUe  purposes 
wiUiout  Fhie  or  Recovery. 

(714*)  Tenant  in  Tail  was  always  allowed  to  Co.iitt45.b. 
make  leases  for  any  Term  of  years ;  which  during 
his  own  life  would  be  valid  and  indefeasible ; 
and  after  his  death,  if  the  estate  tail  continued, 
would  still  subsist  unless  defeated  by  the  entry 
of  the  heir;  who,  if  instead  of  entering  he  ac- 
cepted rent  from  the  lessee,  placed  himself  in 
the  situation  of  the  lessor. 

(715O  So  a  Grant  (of  things  lying  in  Grant),  Machiu.curk, 
a  Covenant  to  stand  seised  (where  the  proper  Goodrlghtv! 

Q  2 
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Mrad.sBorr/  tonsideration  exists^  a  Bargain  and  Sale,  o^ 
1703.  Lease  and  Release,  hy  Tenant  in  tail  to  a  person 

and  his  heirs,  gives  him  a  fee  simple  necessarily 
determining  on  failure  of  all  persons  inheritable 
to  the  estate  tail,  but  continuing  while  such 
persons  exist  and  neglect  to  enter.  If  however 
the  Tenant  in  Tail  have  aliened  the  Tenement 
for  the  term  of  his  own  life,  he  has  then  nothing 
more  to  give  by  such  means. 

(716.)  The  Leases,  made  by  Indenture,  of 
(217.237.)    Tenant  in  Ta3  of  full  s^e,  are  rendered  ab- 
solutely valid  by  the  St  32  H.  8,  c.  28,  under 
the  following  conditions  contained  in  s.  2. 
**  Provided  always,  That  this  Act,   or  any 

*  thing  contained,  shall  not  extend  to  any 
^  Leases  to  be  mtide  of  any  Manors,  Lands, 
'  Tenements  or  Hereditaments,  being  in  the 
^  hands  of  any  Fermor  or  Fermors  by  virtue  of 
'  any  old  Lease,  unless  the  same  old  Lease  be 

*  expired,  surrendered  or  ended  within  one  year 

*  next  after  the  making  of  the  said  new  Lease ; 
^  nor  shall  extend  to  any  Grant  *  to  be  made 
'  of  any  Reversion  of  any  manors,  lands,  tene- 


*  (716.  n.)  This  general  prohibition  of  a  reversionary 
grant,  must  necessarily  be  understood  with  an  exception 
of  the  case  immediateJy  preceding.  See  Co.  Litt.  44.  a. 
b. ;  4  Bac.  Ab.  67,  68.  As  to  the  manner  in  wfaicii  the 
old  Lease  may  be  ended,  see  Grumhrdl  v.  Ropery  3  B«  ^ 
A.  711.  And  in  what  cases  a  Surrender  may  now  be 
made  for  this  purpose  by  a  person  who  has  not  the  irnme* 
diate  right  of  possession,  see  St.  4  6.  s,  c.  28,  s.  6.  And 
as  to  Surrenders  generally,  see  chi^.  3,  sect.  s. 
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-^  meats  or  hereditaments,  nor  to  apy  Lease  of 
"  any  manors^,  lands,  tenements  or  heredita- 
"  ments,  which  have  not  most  commonly  *  been- 
"  letten  to  Fcrm,  or;  occupied  by  the  Fermor* 
"  thereof,  by  the  space  of  twenty  years  next 
"  before  such  Lease  thereof  made ;  nor  to  any 
^^  Lease  to  be  made  without  t  impeachment  of 
^  waste,  nor  to  any  Lease  to  be  made  above 
"  the  number  of  twenty-one  years,J  or  three 

*  (7 17.)  This  is  understood  to  mean,  that  the  land  mosC 
bare  been  in  lease  (whether  uninterruptedly  or  at  inter- 
vak)  during  more  than  half  of  the  twenty  yeara ;  and  the 
letting  must  have  been  by  some  person  seised  of  an  estate 
Ofinheritance.    Co.  Litt  44.  b. 

'  t  (718.)  Waste  is  the  destruction  or  material  alteration 
of  things  forming  an  essential  part,  of  the  inheritance,  as 
Houses,  Timber,  &c«  So,  the  opening  of  new  Mines  is 
Waste,  but  not  the  working  of  old  ones.  It  is  Waste  ta 
bufld  a  new  House,  and  to  pull  it  down  again  is  Waste 
ttlso.  These  are  acts  of  VolunUary  Waste,  while  the  neglect 
of  repairs  is  called  Permissive  ffaste*  Co.  Litt.  53. 
Tenant  for  life  or  y^ars  is  bound  to  avoid  both  kinds ;  but 
his  estate  may,  by  Deed,  (9  Co,  lo.  b.)  be  made  without 
impeachment  of  Waste,  and  then  he  may  cut  timber  for 
his  own  benefit,  {Ijeosis  Bowles's  Case,  1 1  Co.  79.  b.  82.  b.) 
which  otherwise  he  could  only  do  for  necessary  repairs, 
or  other  purposes  for  which  the  Law  grants  him  Estovers: 
Co.  Litt.  41*  b.  The  Action  of  Waste  at  Common  Law 
can  only  be  brought  by  a  person  who  has  an  estate  of 
inheritance  in  immedi0i&  expectancy  upon  the  devastator's 
estate ;  and  therefore  a  lease  to  one  for  life,  with  remainder 
to  another  for  life,  is  not  sanctioned  by  this  Statute^ 
Co.  Litt.  44.  b.        ' 

*  X  (71^0  ^^  Lease  must  be  either  for  a  term  of  yearft 
not  exceeding  twenty-one,  or  for  one,  two  or  three  lives 
<MiJy:  the  two  periods  cannot  be  combined.    Co.  Litta. 

44- b. 
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'^  lives,  at  the  most,  from  the  day  of  ffialii^ 
^'  thereof;  and  that  upon  every    such  Lease 
"  there  be  reserved  yearly  during    the  same 
**  Lease,  due  and  payable  to  the  Lessors,  their 
^/  heirs  and    snccessors,    to   whom   the  same 
*^  Lands  should  have  come  after  the  deaths  of 
^'  the  Lessors,  if  no  such  Lease  had  been  thereof 
^/  made,  and  to  whom  the  Reyersion  thereof 
'^  shall  appertain,  according  to  their  Estates 
'^  and  Interests,  so  much*  yearly  Fens  or  Reo^ 
*'  or  more,  as  hath  been  most  accnstomably 
*•  yeelden  or  paid  for  the  manors,  lands,  tene- 
^  ments  and  hereditaments,    so  to  be  letteo 
**  within  twenty  years  next  before  9uch  Lease 
<^  thereof  made ;  and  that  every  such  person 
*^  and  persons,  to  whom  the  reversion  of  such 
**  manors,  lands,  tenements  or  hereditaments  so 
^  to  be  letten  shall  appertain,   as  is  aforesaid^ 
*^  after  the  deaths  of  such  Lessors,  or  their  heH 
^  shall  and  may  have  such  like  remedy  ^ 
^  advantage,  to  all  intents  and  purposes,  agaios' 
"  the   Lessees    thereof,    their   executors  afl^ 
*'  assigns,  as  the  same  Lessor  should  or  migi^^ 


■•««■ 


^  (720.)  On  splittbg  a  Farm,  the  old  rent  may  be  t|^ 
portioned.  See  Doe y.  WUson,  $B.  St  A.  3^3.  Bntiti^ 
been  held  that  where  new  laoda  are  added  with  a  pnV^' 
tionate  addition  of  rent,  the  terms  of  the  Statute  9^^ 
complied  with.  If  any  profit,  not  comipg  under  ^ 
denomination  of  yearly  rent,  were  reserved  by  the  <i'^ 
leases,  it  may  yet  be  omitted  in  the  new  ^  and,  se  ^ 
the  rent  reserved  be  annual*  it  is  not  necessary  to  r^^ 
the  old  subdivisions  by  quarterly  or  half-yearly  i^fl 
payment.    Co.  Litt.  44«  b. 
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^'  have  had  against  the  same  Lessees.  So  that 
^'  if  the  Lessor  were  seised  of  any  special  Estate 
"  tail  of  the  same  hereditaments  at  the  time  of 
"  such  Lease,  that  the  Issue  or  Heir  of  that 
"  special  estate  shall  have  the  reversion,  rents, 
''  and  services  reserved  upon  such  Lease  after 
''  the  death  of  the  said  Lessor,  as  the  Lessor 
"  himself  might  or  ought  to  have  had  if  he  had 
"  lived/' 

(721 .)  It  has  been  held  that  this  Statute  does  Co.  Liu.  45. b. 
not  extend  its  protection  to  the  lessees  against 
^^    tlie  persons  in  remainder  or  reversion  after  the 
expiration  of  the  Estate  tail. 

(722.)  It  is  necessary  to  observe,  &at  nothing  Co.  Uti.  97.  k 
which  has  been  said  concerning  the  alienation 
^^f  of  Estates  Tail  is  to  be  extended  to  the  Estate 
^  of  that  particular  Proprietor  who  is  called 
*'  Tenant  in  Tail  after  possibility  of  issue  ex*- 
**  tinctt"  Whep  it  becomes  impossible  that  any 
person  should  exist  to  whom  the  inheritance 
^  under  the  entail  can  descend,  the  inheritance 
^  Itself  ceases*  But  this  impossibility  can  only 
^^  *  anse,  in  contemplation  of  law,  by  the  death  of 
^^  one  of  the  persons  from  whom  the  inheritable 
^e  is  to  proceed*  Thus,  if  lands  be  given 
to  A.^  and  &e  heirs  of  his  body  by  B.  his  wife, 
or  to  A.  and  jB«  and  the  heirs  of  their  bodies, 
t\  and  B.  die,  and  there  be  no  issue  of  their  twa 
hodxea  living ;  A.  from  Tenant  in  Tail  special, 
Womes  Ijenant  in  Tail  after  possibility  of  issue 
^tbct ;  and  has  nothing  more  in  effect,  than 
U  estate  for  his  own  life,  attended  wi(h  certain 

Q  4 
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privileges,  the  relics  of  his  former  inheritance ; 
wiSr*  ••  the  principal  of  which  is  the  right  of  com- 
ijEast,«o9,  mitting  waste.  And  if  he  alien  his  estate,  the 
Co.  Litt.  38.  a.  privileges  cease. 


CHAP.    IIL 


OF   ESTATES    FOR    LIFE. 


Sect.   1. — Of  the  various  kinds  of   Estates 

for  Life. 

(17.)  (723.)  IT  was  said  that  an  Estate  of  Free- 
hold, (not  amounting  to  an  inheritance,)  was 
limited  to  the  duration  of  some  person's  life,  or 
to  some  uncertain  period  included  in  such  life, 
and  not  referred  to  the  mere  will  of  the  next 
person  in  succession.  This  definition  requires 
to  be  mdre  fully  developed. 

The  Estates  of  Tenant  by  the  Curtesy,  Tenant 
in  Dower,  and  Tenant  in  Tail  after  possibility 
of  issue  extent,  are  confined  to  the  lives  of  the 
parties  to  whom  the  law  originally  assigns  them* 
Similar  to  these  is  an  Estate  created  by  Lease, 
with  Livery  of  seisin,  (or  by  any  other  Convey- 
ance at  Common  Law,  which  might  be  em- 
ployed for  transferring  the  fee  simple,)  or  by 
Declaration  of  Use,  or  by  Will,  and  expressly 
limited  to  a  person  for  his  own  life.  (724.)  But 
on  estate  may  also  be  given  to  A.  for  the  life  of 
jB.,  or  for  the  lives  of  B»  and  C,  or  for  any 
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number  of  lives  mentioned  in  the  Grant,  iii 
which  latter  cases  the  estate  iS|  in  effect,  for  the 
life  of  the  person  who  happens  to  survive  the 
rest  So  on  the  other  hand,  an  estate  for  the 
joint  lives  of  B.  and  C,  is  confined  to  the  life  of 
him  v^ho  dies  first. 

(725.)  An  Estate  to  a  Widow  durii^  her  Co- ^^••^s,*^ 
Widowhood,  or  to  any  person  as  long  as  he  shall 
dwell  in  such  a  house,  or  till  he  be  promoted  to  a 
benefice,  is  a  Freehold,  confined  to  an  uncertain 
period,  included  in  the  party's  life.    So  if  lands  ib.  &  piowd* 
in  possession  be  given  to  A.  until  he  have  re- 
ceived 100 1,  out  of  the  profits.     (726.). But  in 
this  last  case,  if  the  lands  were  in  lease  at  a 
fixed  rent  at  the  time  of  the  grant,  the  certainty 
of  the  period  would  have  made  the  interest  a 
chattel.     (727.)    And  for  the  like  reason  an 
estate  to  A.  during  the  minority  of  B.  is  also 
a  chattel ;  for  a  term  is  fixed  beyond  which  the 
estate  cannot  continue ;  the  period  therefore  is 
certain  in  itself,  and  only  made  uncertain  by 
being  included  in  a  life*    (728.)  There  are  in^ 
deed  some  uncertain  periods,  relating  always  to 
the  raising  of  money  out  of  lands  or  tenements^ 
which  for  the  sake  of  convenience  are  allowed 
to  constitute  chattel  interests;    but  when  the 
law  determines  that  the  uncertainty  of  duration 
shall  not  cause  the  estate  to  be  freehold,  it  also 
excepts  the  case  from  the  general  rule  that  the 
*want  of  precise  words  of  limitation  shall  be  sup-        (2^) 
plied  by  confining  the  interest  to  the  life  of  the 
grantee ;  and  thus  our  definition  is  saved  whole, 
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for  the  uncertain  period  is  not  included,  (uhle» 
by  accident,)  within  any  person^s  life.  Some 
account  of  these  anomalous  estates  will  be  given 
in  chapter  5. 

(739.)  If  lands  or  tenements  be  given  with* 

out  any  express  limitation  of  estate,  by  means 

<2i.  511.)    adequate  to  &e  transfer  of  a  freehold,  the  law, 

as  we  have  seen,  creates  an  estate  for  the  life 

€o.iitt.4s.a.   of  the  Grantee.     But  this  is   only  where  the 

Grantor  may  lawfully  by  such  means  cceate  that 
estate;  for  if  he  be  Tenant  in  Tail,  such  an 
(673. 710*)  indefinite  lease  with  livery  of  seisin  will  pass 
only  such  estate  as  he  may  give  without  mak« 
ing  a  Discontinuance ;  that  is,  (unless  the  re- 
quisitions of  the  Stat  32  H.  S^  c.  28,  above 
mentioned  be  complied  with,)  an  estate  for  the 
life  of  the  lessor. 
Co.  Litt.  41.  b.       (730.)  Anciently,  when  lands  were  given  to 

A.  for  the  life  of  £.,  if  A.  or  his  assignee  hap* 
pened  to  die  in  £/s  lifetime,  the  estate  be^ 
longed  to  the  first  person  who  could  take-  pes* 
session,  whoever  he  might  be ;  and  such  persoa 
was  called  an  Occupant    (731*)  But: if  the 
Grift  were  to  A.  and  his  heirs  for  the  life  of  JB^ 
or  if  A.  in  the  former  case  had  assigiied  hm 
estate  to  another  person  and  his  heirs,  this  tide 
by  occupancy  was  precluded*   The  heir  iadeed 
who  succeeds  to  such  an  estate  is  eommobly 
3  p.  wiM.  368.  called  a  Special  Occupant ;  but  the  bettor  opi- 
Litt.  739;        uiou  sccms  to  bc  that  he  takes  by  Descent  ;  for 
4Bi.Rep.ii5o;  the  Estate,  though  not  fm  Inheritance  or  Fee, 
7  v.  J.  443.     ^^j  therefore  not  sublet  to  Curtei^  or  Dower, 
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nor  capable  of  being  entailed,)  is  a  Descendible 
Freehold. 

(732.)  If  suck  an  Estate  be  given  to  A^  and 
the  heirs  of  bis  body,  it  will  descend,  daring 
its  coBtinaance,  in  the  same  manner  as  an  Estate 
Tail,  unless  prevented  by  alienation ;  bnt  this 
alienation    may    be    made  by   any  mode  of  i  scbo.  &  Lcfi, 
eonveyance,  except  perhaps  by  a  Devise  by  ^*' 
Will :  and  it  is  settled  that  if  there  be  an  ulte*  Peame,  c.  it. 
rior  limitation  of  the  same  estate,  analogous  to  ^^^' 
a  remainder  expectant  on  the  failure  of  A's 
issue,  the  alienation  of  A.  (the  ^[uasi  Tenant  ia 
Tail)  will  extend  to  this  also. 

(733.)  It  has  also  been  held  that  the  estate  7  v.  j.  44s. 
night  be  given  to  A,,  his  executors  and  admi- 
aistrators ;  these  representatives  however,  it  is 
dear,  must  take  it  in  the  character  of  Special 
Occupaiits.  And  now,  by  s.  1 3,  of  the  Statute 
of  Frauds  (29  Car.  2,  c.  3,)  it  has  been  enacted, 

"  That  any  estate  pur  auter  vie  shall  be  de- 
^  devisable  by  a  Will  in  writing,  signed  by  the 
^  party  so  devising  the  same,  or  by  some  other 
"^  peribn  in  his  presence,  and  by  bis  express 
^  directions,  attested  and  subscribed  in  the  pre** 
"  aence  of  the  devisor  by  three  or  more  witnesses; 
"  and  if  no  such  devise  thereof  be  made,  the 
**  same  shall  be  chargeable  in  the  hands  of  the 
"  heir,  if  it  shall  come  to  him  by  reason  of  a 
^^  special  Occupancy,  as  Assets  by  Descent, 
^'as  in  case  of  Lands  in  Fee  Simple;  and 
'^  ia  case  there  be  no  special  occupant  thereof 
''  it  shall  go  to  the  Executors  or  Administratois 


I 


23<» 


1  Preit.  Coot* 
44. 


<18.) 


t  Bl.  Comm. 
187. 


(26.) 

18  V.  J.  433; 
3  Swanst,  5tS. 


OF  ESTATES   FOR  LIFE^ 

*^  of  the  party  that  had  the  estate  thereof ^by^ 
"  virtue  of  the  Grant,  and  shall  be  *  Assets  in 
« their  Hands," 

(735-)  B^*  notwithstanding  this  provision,  it 
seems  that  where  a  person  who  is  seised  of  an 
estate  for  another's  life,  which  is  not  descendi- 
ble  to  his  heir,  dies  intestate,  the  old  rule  of 
occupancy  must  take  place  until  the  appoint- 
ment of  an  Administrator;  as  the  immediate 
freehold  would  else  be  in  abeyance  during  that 
time,  which  the  Law  will  not  allow  evea  for  a 
moment* 

(736.)  If  the  gift  be  to  two  persons  for  their 
lives,  this  is  understood  as  extending  to  the  life 
of  the  survivor.  The  parties  are  Joint-tenants, 
and  if  they  continue  so,  the  survivor  will  have 
the  whole  for  his  life ;  but  if  the  Jointure  be 
severed,  the  moiety  of  each  will  be  held  for  his 
life  only,  smd  not  for  the  other's  life,  if  he 
chance  to  survive. 

;.  (737.)  A  Condition  at  common  law  may  be 
annexed  to  an  estate  for  life,  as  well  as  to  a  fee 
simple :  but  it  seems  that  this  cannot  be  a  con*' 
dition  prohibiting  all  alienation  on  pain  of  for* 
feiture ;  though  the  estate  may  be  made  unalien- 


*  (734.)  Afisets  are  the  Fand  out  of  which  the  debts  of 
a  deceased  person  are  to  be  paid.  Assets  by  descent  are 
liable  to  those  debts  only  which  are  secured  by  Bond  or 
Covenant  expressly  binding  the  party's  heirs ;  bat  Assets 
in  the  hands  of  Executors  or  Administrators  are  liable 
to  all  debts. 
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able  in  its  original  limitation,  if  given  not  for 
life,  but  until  alienation  is  attempted.   - 

(738.)  Wherever  there  is  a  gift  by  Will,  it 
will  necessarily  be  for  the  life  of  the  Devisee^  if 
it  cannot  be  shown  to  confer  any  other  estate : 
bat  doubts  may  sometimes  arise  whether  there 
be  any  gift  at  all ;  as,  if  the  devise  be  to  B. 
after  the  death  of  A*y  without  any  express  de^ 
yiseto  A.     In  this  case,  if  A.  be  the  Testator's  4  Bac.Ab.sss, 
wife,  and  B.  his  heir  at  law,  it  is  settled  that  ^  \  I  poubL ' 
A.  takes  an  estate  for  her  life  by  implication ;  ^^'^** 
and  if  the  devise  be   to  B.  the  heir  at  law, 
after  the  deaths  of  the  Testator's  wife  A.  and 
another  person,  the  Wife  takes  an  Estate  for 
both  lives.     But  in  either  case»  if  B.  were  not 

the  heir,  A.  would  take  nothing. 

« 

Sect.  2. — Of  the  Alienation,  Forfeiture,  and 
Merger  of  Estates  for  Life. 

(739.)  Tenant  for  life  may  convey  or  demise 
his  Tenement  by  the  same  means  as  Tenant  in 
fee;  but  then  he  must  take  care  to  avoid  the* For- 


*  (739.  n.)  This  kind  of  Forfeiture  differs  from  that 
which  is  incurred  by  the  breach  of  a  CondUkm  principally 
in  this  respect;  that  the  former,  which  arises  from  a 
general  rule  of  law,  does  not  affect  derivative  estates  or 
incumbrances  created  before  the  wrongful  act;  but  the 
l&tter,  which  arises  from  a  special  contract,  defeats  at 
ODce  the  principal  estate  to  which  it  was  originally  an- 
nexed, and  all  interests  which  may  have  been  derived  out 
of  it    Co.  Litt  334.  a. 
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feiture  which  die  Law  has  made  insepanUy 
incident  to  all  estates  not  of  inheritance,  upon 
an  improper  mode  of  alienation. 

un.  m,  610,       (740.)  By  Grant,  Lease  for  Yeaw,  Bargain 

u&  m!  ^^^'    ^^^  ^^^>  ^^  Lease  and  Release,  he  can  pass  no 

interest^  beyond  the  compass  of  his  own  estate ; 
and  by  these  no  forfeiture  can  be  incurred. 
(72.)  (741*)  But  a  Feoffment,  if  purporting  to  exceed 
ihe  bounds  of  the  estate,  divests  the  remainder; 
and  reversion,  and  creates  a  new  and  wrongful 
fee  simple ;  in  consequence  of  which  the  person 
who  had  the  immediate  remainder  or  reversion 

Litt  415,416.    is  entitled  to  enter  presently,  and  thus  to  restore 

all  the  estates  except  that  of  the  Feoffor,  wiAdi 
is  absolutely  forfeited*    (749*)  And  if  the  im* 

1  Co.  76.  b.      mediate  remainder  happen  to  expire  before  the 

natural  expiration  of  the  preceding  estate,  and 
without  such  entry  having  been  made,  the  next 
in  remainder  may  enter  in  the  same  manner. 
([743-)  Nor  if  the  Feoffment  be  upon  Condition, 

Co.  Litt.  SOS.  b.  and  the  Feoffor  re-enter  for  die  condition  broken 

befoM  advantage  is  taken  of  the  Forfeiture^  will 
die  right  to  that  advantage  be  los^  tho«^h  all 
the  estates  will  have  been  already  restored. 

sili»bo  ^' "'        (744*)  A  ^^^^  ^y  Tenant  for  life  of  land  in 
5BM.Ab.856;  posscssiou  has  the  same  effect  as  a  Feofiment  in 

hl^^iTm.  fee  simple^  unless  it  contain  proper  words  of  re- 

198.  ______   .        .  

*  (740.  II.)  If  however  he  attempt  to  create  a  greater 
estate,  and  the  Reversioner  or  Remainderman  by  Deed 
confirm  the  estate  so  granted,  it  becomes  as  valid. as  if  the 
confirming  party  had  joined  in  tlie  original  Grant.  Litt. 
516. 
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striction.    Such  words  are  usually  inserted  in       (73.) 
Fines  sur  Concessit;  but  occur  so  seldom^  (if 
ever  in  modem  practice,)  in  those  Sur  Conu- 
sance, &c  that  such  Fines  have  been  supposed  See  1  Prest. 
necessarily  to  import  an  assurance  of  the  Fee. 
(745.)  A  Fine  of  things  lying  in  Grant  has  no 
greater  eflfect,  as  to  the  interest  which  it  passes,  (^-  ^^*  98. 
than  a  Grant:  and  yet  a  Fine  by  Tenant  for  life  *' 

of  SQcb  Tenements,  unless  it  contain  an  express  ^^^^*'^^^- 
circumscription  of  the  estate,  causes  a  Forfeiture. 
So  if  any  Tenant  for  life  accept  such  an  unqua- 
lified Fine  from  a  Stranger :  this  cannot  imme- 
diately affect  the  estates  of  the  persons  in  re- 
mainder or  reversion ;  but,  by  being  party  to  a 
fiecord  which  disaffirms  their  rights,  the  Conu- 
see  incurs  a  Forfeiture. 

(746.)   A  Conmion  Recovery  suffered  by  Co.iitt.s56.B. 
Tenant  for  Life,  (though  it  be  made  void  by 
St.  14  £1.  c«  8,)  also  induces  a  Forfeiture  of 
his  estate.    Yet  if  ^.  be  Tenant  for  life,  with 
remainder  to  B.  in  tail,   and  an  ulterior  re-  SauUitr.ci7f. 
mainder  to  A  in  tail,  it  has  been  held  that  a  738.' 
Becovery  suffered  hjA.iana  forfeiture,  because 
be  has  a  right  to  make  such  an  Assurance  in 
respect  of  his  own  estate  taiL    But  this  decision 


uiyi- 
ford,  1  T.  fU 


coDtiadiets  one  more  ancient,  which  is  said  to  Peiham's  Case, 
bave  been  made  upon  great  deliberation,  and  see  1  Pr«ft. 
of  which  no  notice  was  taken  in  the  argument  of  ^®"^*  ^^^'  *^* 
tiie  recent  case :  so  that  the  law  on  this  point 
mast  perhaps  be  considered  as  not  yet  tho- 
roughly setded ;  though  in  all  probability  the 
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later  precedent  would  now  be  followed  on  a 

similar  occasion. 

5  Prest  CoQv.        (747-)  If  ^Q  estatc  for  life,  and  a  greater  estate 

^^'  immediately  expectant  upon  it,  meet  in  the  same 

(341.)       person,  the  first  estate  is  merged,  unless  there 

be  some  peculiar  circumstances  of  prevention. 

And  for  this  purpose,  though  lives  in  general 

must  be  regarded  as  of  equal  duration,  an  estate 

for  the  party's  own  life  is  considered  greater 

than  an  estate  for  another's  life ;  and  an  estate 

(724u)       for  his  own  life  is  of  course  greater  than  one  for 

the  joint  lives  of  himself  and  another. 

(748.)  But  as  there  are  various  modes  in 
which  the  two  estates  may  be  vested  in  the 
same  person,  this  rule  is  subject  to  many  dis- 
tinctions, of  which  I  shall  here  attempt  to  ex- 
hibit the  outline. 

In  the  first  place  one  of  the  Estates  may  be 

vested  in  him  as  Joint*tenant  only  with  others; 

Co.  Litt.  186.  a.  iu  which  casc  he  is,  as  to  that  estate,  seised,  to 

(36.  n.)      some  purposes,  of  the  whole  Tenement^  and  to 

other  purposes  only  of  an  undivided  part  or  share 

in  it.    For  the  purpose  of  alienation  he  has  only 

a  part ;  and  therefore  if  he  be  Joint-tenant  of 

Co.utt.i8«.b;  the  first  estate,  and  sole  Tenant  of  the  second, 

it  cTeo.  bT'   ^is  share  only  will  be  merged :  (749-)  nor  wiD 

^^  "^-         even  this  partial  merger  take  place,  unless  the 

two  estates  be  vested  in  him  by  several  convey- 
ances ;  for  it  is  perfectly  regular,  and  not  un- 
usual, to  convey  the  Tenement  at  once  to  two 
persons  and  the  heirs  of  one  of  them ;  in  which 
case  the  apparent  intention,  aided  by  the  gene- 
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ra)  inclination  of  the  Law  to  favour  a  Joint-       (165.) 
tenancy,   makes   them  Joint-tenants  for  their 
lives  notwithstanding  the  "^  remainder  to  one  in 
fee.    (750.)  On  the  other  hand,  if  the  party  be 
sole  owner  of  the  first  estate  and  Joint-tenant 
of  the  second,  his  estate  will  be  merged  either 
for  the  whole  or  a  part  only  of  the  Tenement, 
according  to  the  apparent  intention  with  which 
the  two  estates  were  brought  together.     Thus, 
i(A.  and  B.,  being  Joint- tenants  in  fee,  make  Co.  Lite.  192.  a, 
a  lease  for  life  to  C,  and  C.  afterwards  surrender 
the  Tenement  to  A.,  this  will  cause  the  estate 
for  life  to  be  entirely  merged.     (751.)  For  a 
Surrender  is  a  peculiar  kind  of  Assurance,  ap- 
propriated to  those  cases  where  the  estate  to  be 
transferred  is  capable  of  being  merged  in  the 
estate  of  the  suiTenderee,  and  is  intended  to  be 
so :  it  is  the  mere  expression  of  the  Tenant's 
abandonment^  of  the  estate  with  the   Surren- 
deree's consent;  and  though  by  the  Statute  of      (167.) 
Frauds  it  must  now  be  in  writing,  it  never  re-  Co.  utt.  ssa.  a 
quired  the  solemnity  of  a  Deed,  (unless  the 
Tenement  lay  in  Grant,)  nor  of  Livery  of  Sei- 
sin.   (752.)  On  the  other  hand  if  C.  were  to 
convey  his  estate  to  A.  by  the  same  means  as 
he  might  to  a  Stranger,  there,  the  intention 
being  apparently  not  to  destroy  the  estate,  the 
merger  would  take  place  so  far  only  as  it  must 


•  (749.  «.)  This  remainder,  being  peculiarly  circum- 
stanced, 18  not  grantable  separately  from  the  Life  Estate. 
Co.  Litt.  182.  b.  184.  b. ;  a  Co.  61.  a. 

11 
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of  necessity,  that  is  for  one  moiety ;  in  conse- 
sequence  of  which  A.  would  be  seised  of  that 
moiety  of  the  Tenement  in  fee  simple,  and  of 
the  other  moiety  for  the  life  of  C,  with  rever- 
sion in  fee  to  B.  (7530  So  also  if  a  person 
Co.  Litt.  182.  b.  being  sole  seised  in  fee  make  a  lease  for  life, 

and  afterwards  grant  the  reversion  to  the  tenant 
for  life  and  a  stranger  and  their  heirs,  the  like 
merger  for  a  moiety  ensues. 

r.Tcro^r""      (754O  ^  ^^^  °^^y  ^^  ^^^®  ^^®  ^^  ^^ 

fi«7-  estates  in  right  of  his  wife.     Thus  if  a  woman 

be  tenant  for  life,  with  remainder  to  a  man  in 

tail,  and  they  intermarry;    now  the  husband 

holds  the  life  estate  in  right  of  his  wife :  but  if 

they  levy  a  Fine  of  the  land,  it  is  no  Discon- 

(671,672.)   tinuance;  which  shows  that  the  estates  after 

marriage  remain  distinct,  without  merger,  so 

that  the  husband  still  has  the  estate  tail  but  as  a 

Perk.  8,  m ;     remainder.     (755.)  And  conversely,  if  the  hus- 

305.  band  be  tenant  for  life,  with  reversion  to  his 

wife  in  fee,  there  is  no  merger. 
Ko?n  *'  (756.)  If  indeed  the  wife  be  Tenant  for  life, 

«Sauod.  380.    and  the  reversion  in  fee  be  conveyed  to  the 

husband  and  wife,  the  estate  for  life  is  merged ; 
(though  if  the  wife  survive  her  husband,  she 
(212.)  may  revive  it  by  expressing  her  dissent  to  the 
conveyance.)  But  the  merger  in  this  case  is 
caused  by  the  union  of  the  two  estates  in  the 
hands  not  of  the  husband,  but  of  the  wife,  or 
rather  of  both  *  considered  as  one  person. 

*  (7570  When  a  conveyance  is  made  to  hosband  and 
(36.  n.)       ^^<^;  they  take  it  in  a  closer  partnership  than  ordinary 
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(758-)  Where  a  persoB,  having  any  estate  Cook»  Foon. 
capable  of  merger,  takes  a  conveyance  of  the  Abl'aos. 
remainder  or  reversion  merely  as  an  instrument  \ 

of  transfer  to  others  under  the  Statute  of  Uses ; 
(as  if  il.  being  tenant  for  life,  the  reversion  in 
fee  is  conveyed  to  him  to  the  use  of  B. ;)  his 
prior  interest  is  preserved  by  the  third  section       ( 135.) 
of  that  Statute. 

(759.)  If  any  contingent  remainder  be  inter-  Fcaroe.CR. 
posed  between  two  estates,  which  in  their  crea-  ^^'  ^^' 
tion  are  given  to  one   person,    the   absolute 
coalition  of  them  by  merger  in  his  hands  is 
prevented :  but  if  he  convey  both  estates  to' 
aoother,  then  the  merger  takes  place,  and  the 
contingent  remainder  is  destroyed.     (760.)  So 
also  if  the  two  estates  by  any  other  act  or  event 
subsequent  to  their  creation  become  for  the  first 
time  vested  in  one  person,  their  separate  exist-  • 
ence  will  cease :  but  if  a  person  be  made  Tenant 
for  life  by  Will,  with  a  contingent  remainder  to 
another,  and  the  reversion  in  fee  descend  from 
the  testator  to  his  devisee  for  life,  here  the  Will 
and  the  Descent  operating  at  once,,  and  the  one 
by  the  permission  of  the  other,  it  is  as  if  all 


Joint-tenants,  for  it  is  said  that  there  are  no  moieties 
between  them :  and  if  it  be  made  to  husband  and  wife 
and  a  third  person,  the  latter  has  a  moiety  for  his  share. 
litt.  291 ;  Co.  Litt.  187.  b.;  Cru.  Rec.  S39.  25a.  60. 
And  in  strict  legal  language,  where  the  wife  has  an  estate, 
It  is  said  that  the  husband  and  wife  (and  not  the  husband 
only)  are  seised  in  right  of  the  wife.  Polytlank  v.  Hawkins ^ 
Dougl.  314, 
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Cu.  Lit!.  «8.  a.  were  by  one  conveyance.     (761.)  In  all  cases 

however  where  a  contingent  remainder  is  the 
only  obstacle  to  merger,  there  is  such  a  coali- 
tion between  the  estates^  that  if  the  second  be 
of  inheritance,  and  the  first  be  in  possession, 
(354.)      the  right  of  Dower  and  most  other  incidents  of 
a  fee  in  possession  will  attach. 
Bntes's  Cue,         (762.)  A  vcstcd  remainder  for  years  inter- 
1  saik.  $54.       pQsed  between  the  Freehold  and  the  Inheritance 
1  saik.  S3S ;     docs  not  prevcnt  their  consolidation.  (763.)  And ' 
Uon!cr^Ei.     if  -^*  ^^  tenant  for  life,  with  remainder  or  re- 
i^  '1  ^  ^''^  version  to  jB.  in  fee,  and  B.  make  a  lease  for 

years  to  C.f  and  then  accept  a  surrender  or 
conveyance  from  A.  of  his  estate,  the  interest  of 
C.  will  commence  immediately  in  possession. 
Co.  utt.  «i8.  b.      (764.)  A  Grant  of  the  Reversion  to  the  Te- 
nant for  life,  though   it  be  only  conditional, 
(751.)      causes  an  irrecoverable  Merger:  but  when  a 
Surrender  has  been  made  upon  Condition,  an 
entry  for  Condition  broken  revives  the  estate. 
Co.  Litt.  185.  a.  (765.)  And  if  in  any  case  the  estate  which  is 

merged  were,  either  previously  to  the  transac- 
tion which  caused  the  merger,  or  by  that  trans- 
action, charged  with  a  Rent  or  other  incum- 
brance, this  charge  will  still  subsist  as  long  a3 
the  first  estate  might  have  continued.  Nor 
Brjdon's  Caw,   yfi\\  gy^u  ^g  accidental  determination  of  the 

1  Uo.  70  f 

2Saan<i.386;   sccond  cstatc  bcforc  the  time  when  the  first 

Hob.  277.  x^«^-ii  1  1  ■■ 

estate,  it  it  bad  not  been  merged,  must  have 
expired,  cause  the  charge  to  cease.  (766.)  So 
much  it  may  be  thought  is  required  by  justice, 
and  follows  from  the  general  rule  that  **  the  act 
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^  of  the  law  works  an  injury  to  none-"    But  in  See  s  Prcst. 
the  event  last  supposed  it  seems  also  that  the 
estate  itself  which  is  merged  may,  at  least  under 
some  circumstances,  have  a  virtual  continuance. 
Thus  if  ^»be  tenant  for  life,  with  remainder  to  Anon.  5  Bac 
B.  in  tail,  remainder  over  to  C. ;  and  A.  and 
B.  join  in  a  Fine  to  Z>.,  and  then  B.  die  with- 
out issue  in  the  lifetime  of  A.,  it  appears  to 
have  been  considered  that  D.  should  stiU  hold 
the  land  for  the  life  of  A.    This  however  de- 
pends upon  the  circumstance  of  both  estates 
passmg  at  once  from  their  several  owners  to  the 
third  paity :  (767.)  and  it  seems  to  be  a  neces- 
sary prerequisite  that  no  forfeiture  of  the  life 
estate  should  have  been  incurred  by  the  trans- 
action ;  a  danger  which  perhaps  would  not  be  1  Sid  85. 
avoided,  if  the  conveyance  were  by  Feoffment 
instead  of  Fine,  since  to  the  former  no  entirely 
lawful  operation  upon  either  of  the  estates  could,  (so.  72*.  67 1. 
be  attributed  ^^^ ) 
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CHAP.  IV. 

OF   SETTLE»fENTS.  * 

Sect.  1. — Of  Settlements  by  Deed. 

(76S.)  IT  wus  been  teen  that  at  this  day  no  Chap^f,  s. «. 
certain  or  permanent  Settlement  can  be  made 
by  a  mere  £ntail :  and  it  is  equally  clear  that 
if  there  be  two  persons,  as  Father  and  Son,  who  / 
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are  intended  to  take  real  property  in  succession, 
Chap.  3, ».  2.     the  object  may  be  secured  by  giving  a  life  estate 

to  the  first,  and  an  estate  in  remainder  to  the 
second.  (769.)  But  it  generally  happens  that 
one  material  object  of  a  Settlement  is  to  make 
a  provision  for  persons  unborn;  and  this,  by 
the  ruljBs  of  the  Common  Law,  can  only  be 
(122.32.34.)  effected  by  means  of  those  Contingent  Remain- 
ders, vi^hich  are  exposed  to  so  many  destructive 
accidents.  There  is,  however,  a  contrivance 
by  which  those  accidents  may  be  and  usually 
are  prevented ;  in  order  to  the  explanation  of 
which  it  will  be  proper  to  resume  the  subject 
of  the  Destruction  of  Contingent  Remainders. 

(770.)  A  Contingent  Remainder,  however 
good  and  valid  in  its  creation,  will  always  fail 
or  be  destroyed,  if  during  the  contingency  an 
(^2.)  ulterior  estate  become  an  estate  possession; 
and  this  may  happen  by  the  determination  of 
the  Particular  Estate  in  three  different  ways; 
viz.  by  its  natural  expiration,  by  merger,  or  by 
(741.  747.)  an  act  of  forfeiture  followed  up  by  the  entry  of 
the  party  entitled.  (771.)  And  there  is  also 
one  other  ihode,  not  yet  noticed,  in  which  the 
Contingent  Remainder  may  be  destroyed ; 
namely,  by  the  destruction  of  the  Particular 
Estate,  although  no  advantage  be  taken  of  that 
destruction  by  the  person  in  whom  the  ulterior 
remainder  or  reversion  is  vested.  Thus,  if  A. 
be  tenant  for  life  of  land  in  possession,  with 
remainder  to  his  eldest  son  (unborn)  in  tailj^ 
remainder  to  J3.  in  fee,  and  A.  make  a  feoff- 
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meat  in  fee,  or  levy  a  Fine  to  C;  by  this  act 
C.  acquires'  the  fee  simple,  which  B.  may  de- 
feat by  entering  for  the  forfeiture ;  but  whether 
he  enter  or  not,  the  estate  of  ^.  is  alike  irreco** 
verably  destroyed,  and  the  Contingent  Remain- 
der with  it  (772.)  But  if  in  this  case  there 
were  a  previous  estate  for  life,  so  that  A.  should  Lane «.  Vane, 
be  Tenant  for  life  in  remainder  only,  it  seems  5  Bm?  Ab.  857. 
that  no  act  of  A.^  however  destructive  to  his 
own  estate,  (as  a  conveyance  to  J3.,  which 
would  merge  it,)  could  destroy  the  Contingent 
Remainder  while  the  previous  estate  subsisted : 
(773.)  nor  could  the  Tenant  of  that  previous 
estate,  while  A.'s  estate  continued,  effect  that 
destruction;  for  the  worst  which  the  former 
could  do  by  destroying  his  own  estate,  would 
be  to  change  the  estate  of  A.  into  a  present  Feame.  c.  n. 
right  of  entry,  which  is  sufficient  to  support  a 
Contingent  Remainder,  though  a  mere  right  of 
action  is  not.  (774-)  And  it  may  here  be  ob- 
served that,  although  where  a  Contingent  Re-  « Saund.  ssr. 
mainder  is  once  excluded  by  the  ulterior  estate 
coming  into  possession,  no  revival  of  the  parti- 
cular estate  can  restore  it,  yet  a  mere  temfyorary  f^^I^P'  ^ 
failure  of  support  from  the  preceding  estates 
will  not  cause  the  remainder  to  fail,  if  there  be 
a  sufficient  estate  or  subsisting  right  of  entry  to 
support  it  at  the  time  when  the  Contingency 
ceases. 

(775*)  It  is  obvious  that  the  only  way  to 
ensure  the  preservation  of  a  Contingent  Re- 
mainder, is  by  giving  a  vested  estate,  sufficient 
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to  support  it,  to  a  person  who  may  be  trusted 
for  that  purpose ;  and  that  this  estate  must  be 
commensurate  with  the  utmost  duration  of  the 
contingency;  though  to  make  it  more  than 
commensurate  would  be  a  needless  inconveni- 
ence. (776.)  Upon  this  plan  Settlements  are 
commonly  made.  The  property  is  conveyed 
(718.)  to  the  use  of  A.  for  his  life,  (generally  without 
impeachment  of  waste,)  and  upon  the  determi- 
nation of  that  estate  by  forfeiture  or  other  means 
(73K733.)  in  his  lifetime,  to  the  use  of*  B.  and  C,  and 
their  heirs,  (or  executors  and  administrators,) 
during  the  life  of  A.j  in  trust  for  him,  and  to 
preserve  contingent  remainders;  and  after  his 
decease,  to  the  use  of  his  first  son  in  tail,  or 
otherwise,  according  to  the  intention.  (778.)  If 
indeed  the  estate  thus  given  to  the  Trustees 
were  only  a  contingent  remainder,  the  object 
would  not  be  accomplished,  as  A.  might  destroy 


*  (7770  There  is  no  necessity  on  this  occasion  for  more 
than  one  Trustee ;  but  it  is  convenient  to  have  two^  that 
the  trust  may  go  with  the  estate  to  the  survivor,  and  not, 
upon  the  death  of  one  person,  to  his  representatives,  who 
may  be  strangers  to  the  principal  parties  in  the  Settle* 
ment.  Alkd  it  is  usual  to  provide  for  the  appointmeut  of 
a  new  Trustee  upon  the  death  of  either,  and  for  the 
transfer  of  the  Estate  held  in  trust,  and  of  all  powers  con* 
nected  with  it,  to  the  Trustees  for  the  time  being.  If 
however  the  life  estate  in  remamder  should  happen  to  be 
transmitted  to  the  representatives  of  the  survivor,  they 
will  of  course  be  under  the  same  obligations  (which  may 
be  enforced  by  a  Court  of  Equity)  as  the  original 
Trustees. 


•  OF.  SETTLEMENTS.  249 

that  and  the  remainder  to  his  unborn  son  to- 
gether ;  but  it  has  been  long  ago  decided  that  Feame,  c.  R. 
the  remainder  to  B.  and  C,  during  the  life  of 
J.,  is  vested*  It  is  true  that  it  depends  upon 
a  contingent  events  whether  this  estate  will 
ever  come  into  possession ;  but  so  it  would  be, 
if  the  remainder  were  after  the  death  of  A.j  or 
other  determination  of  his  estate,  to  B.  for  his 
own  life,  or  even  in  tail ;  as  A.  might  outlive 
the  period  of  either  estate.  It  is  true  also  that 
the  estate  given  to  the  Trustees  is  expressed  to 
depend  upon  the  determination , of  A.*s  estate  in 
a  particular  mode ;  but  this  is  only  because  the 
other  mode  of  determination,  (viz.  by  the  death 
of  A.,)  would  coincide  with  the  extreme  limit 
of  the  estate  in  remainder,  and  therefore  it 
would  be  nugatory  to  mention  that  as  an  event  ^ 
upon  which  the  enjoyment  of  the  latter  estate 
shoold  commence.  It  may  be  laid  down  with 
certainty,  that  the  vesting  of  a  remainder,  so 
long  as  it  has  any  existence,  never ,  depends 
upon  the  quantity  of  estate  ;  but  that  remainder 
which,  if  it  were  in  fee  simple,  would  be 
vested,  is  vested,  though  it  be  for  ever  so 
short  a  term.  Now  a  remainder  in  fee  simple 
is  certainly  vested,  if,  supposing  the  Particular 
Estate  or  Estates  immediately  to  determine  by 
any  means  whatever,  the  actual  enjoyment  of 
the  property  under  it  would  instantly  commence. 
And  here  the  remainder  given  to  the  Trustees, 
if  it  were  in  fee  simple,  would  be  made  to  com- 
mence in  actual  enjojrment  upon  any  determi- 
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nation  of  the  estate  of  A.;  the  event  of  his 
death  being  in  fact  omitted  foir  no  other  reason 
than  to  avoid  a  contradiction  which  would  be 
occasioned  by  the  confined  extent  of  the  re- 
mainder*. 

(78o«)  By  means  of  this  interposition  of 
Trustees  to  preserve  contingent  remainders,  that 
fixation  of  property  called  a  Strict  Settlement  is 
effected.  Life  Estates  may  by  law  be  given  in 
succession  to  any  number  of  persons  in  exist- 
ence,  and  ulterior  estates  in  succession  to  their 
children  yet  unborn:  (781.)  and  a  remainder 
may  be  secured  even  to  a  posthumous  child  of 
^  the  only  or  last  surviving  Tenant  for  life ;  for 
by  St.  10  W.  3y  c.  16,  a  posthumous  child  is 
enabled  to  take  as  if  bom  in  his  Father's  life- 
FeBnie,c.ii.    time.     (782.)  But  no  remainder  can  be  given 

to  the  child  of  a  person  who  is  not  in  existence. 
For  if  this  were  once  allowed,  no  limit  could  be 
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*  (779.)  The  utility  of  such  a  remainder  in  trust  ad 
aboYe  described  is  not  confined  to  Settlements,  nbr'fe 
cases  where  there  are  contingent  remainders  to  be  fse- 
aerved.  It  is  now  a  very  general  piactioe,  upon  a  pur-' 
(570.)  chase,  to  convey  the  property  to  such  uses  as  the  Par- 
chaser  shall  appoint,  and  in  default  of  appointment,  to 
his  use  for  life,  with  remainder  (as  above)  to  the  use  of  a 
Trustee  and  his  heirs  (or  executors  and  administrators) 
for  the  life  of  the  purchaser,  with  a  further,  remainder  to 
(339.  354.)  the  use  of  the  Purchaser's  heirs.  The  object  of  these 
limitations  is  to  give  the  Purchaser  all  the  powers  and 
advantages  of  a  person  seised  in  fee  simple,  and  at .  the 
same  time  to  preclude  his  wife's  inconvenient  right  of 
Dower.    See  Butl.  Feame^  C«  R.  94-7.  bu 
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assigned  to  the  extension  of  contingent  remain- 
ders through  the  remotest  generations,  and  it 
would  be  easy  to  accompany  these,  for  their 
preservation,  with  other  remainders  to  persons 
ascertainable  in  due  time  as  Trustees,  so  as  to 
make  the  Settlement  perpetual:  and  thus  all 
the  political  inconveniences   which    attended 
Entails  in  their  first  creation  would  be  renewed. 
(783.)  In  consequence  oF  this  rule  of  law  it  is 
usual  to  give  the  children  successive  estates  in 
tail,  by  which,  in  default  of  alienation,  the  son 
may  still  succeed  to  the  father  by  descent, 
though   he  cannot,  to  prevent  alienation,   be 
established  in  his  place  by  purchase.   (784.)  But 
whether  the  contingent  remainders  be  in  tail  or 
for  life,  or  the  first  contingent  remainder  exhaust 
the  whole  fee  simple,  the  period  durmg  which 
the  property  is  fixed  or  tied  up  by  the  Settlement 
is  necessarily  the  same ; .  it  is  confined  to  a  life 
or  lives  in  being,  and  the  nonage  of  some  per-       (i98r.) 
son  who  will  be  in  existence,  (in  the  womb  at      (78 1.) 
least,)  at  the  expiration  of  such  life  or  lives. 
Hence  has  been  derived  the  rule  which  requires  beanie,  CR. 
that  springing  and  shifting  uses,  unless  they  be       (las.) 
immediately  preceded  by  an  estate  tail,    (in 
which  case  they  can  be  no  obstacle  to  aliena*       (695.) 
tion,)  should  vest  in  possession  before  the  end 
of  some  period  consisting  of  a  life  or  lives,  in 
being  at  the  making  of  the  Settlement,  and 
twenty-one  years  and  a  few  months,  (allowed 
for  gestation,)  afterwards.    (785.)  It  seems  also  Beard  ».Wert^ 
to  be  the  opinion  best  supported  by  recent 
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authority,  though  not  yet  satisfactprily  decided^ 
and  by  no  means  of  easy  decision,  that  these 
additional  years  and  months  must  coincide  with 
the  nonage  either  of  the  person  whose  estate  is 
to  be  divested,  or  of  the  person  in  whom  the 
Loyd  V.  Carcw,  estatc  uudcr  the  Shifting  Use  is  to  vest :  except 

Pre.  Cha.72.         ,  ,  ,  °   «  .v 

that  where  the  payment  of  money,  or  any  other 
act  which  requires  time,  is  made  a  condition 
precedent  to  its  vestmg,  a  reasonable  period, 
as  one  year,  independent  of  infancy,  may  be 
allowed.  (786.)  But  where  the  period  for  which 
the  enjoyment  of  the  estate  is  deferred  is  not 
extended  to-  any  person's  life,  it  is  difficult  to 
prescribe  to  it  any  other  limit  than  that  of 
twenty-one  years  absolutely  taken. 
(174.)  (787.)  The  rule  last  mentioned  necessarily 

requires  that  Powers  of  Revocation  and  Ap- 
pointment should  only  be  exerciseable  within 
the  same  period  from  the  execution  of  the  Set- 
tlement by  which  they  were  created,  within 
which  any  Shifting  Uses  finally  defined  by  that 
Settlement  would  be  required  to  vest  in  posses- 
sion. But  it  is  necessary  to  carry  this  restriction 
Sugd.  Pow.  4S2.  a  step  further.     If  the  use  to  be  appointed  have 

received  its  form  or  condition  in  any  degpree 
from  die  original  Settlement,  if  the  Estate  be 
there  limited,  or  the  person  to  receive  it  in  any 
way  pointed  out,  then,  (notwithstanding  the 
interposition  of  an  Appointment,  under  a  par- 
ticular restricted  Power,  to  complete  what  was 
so  begun,)  the  period  of  vesting  must  be  reckoned 
from  the  Settlement  itself.    But  if  the  Power 
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be  SO  general  ai^d  absolute  as  to  be  equiv^ent,^ 
for  the  purposes  of '  alienation,  to  the  owner- 
ship in  fee  simple,  then  an  Appointment  under 
i^  so  fai*  as  concerns  the  commencement  of  that 
period,  stands  on  the  saftie  footing  with  an 
original  Conveyance. 

(788.)  It  seems  also,  upon  principle,  to  be 
necessary,  in  the  creation  of  a  Power,  to  assign 
the  period  within  which  it  must  be  exercised. 
If  indeed  it  be  given  simply  to  one  person  now 
Uying^  or  to  any  number  of  such  persons  and 
the  survivors  and  survivor  of  them»  the  period 
is  necessary  confined  to  a  life  in  being ;  but  if 
the  same  power  be  extended,  (as  it  may  be,)  to 
the  representatives,  (whether  heirs,  executors 
and  administrators,  or  assigns,)  of  any  person 
to  whom  it  is  first  given,  its  duration  is  thus 
left  indefinite.     Still  if  it  be  made  ex^rciseable 
only  with  the  consent  of  persons  now  living,  or 
of  the  Guardians  of  Infants  who  shall  imme- 
diately  succeed  them  in  estate,  no  further  re- 
striction can  be  required.     But  supposing  a 
Settlement  to  A.  for  life,  with  remainder  to  B. 
in  fee,  and  a  Power  to  C.  and  his  heirs  to  revoke 
&e  uses ;  it  can  hardly  be  contended  that  this 
Power  is  valid ;  for,  if  there  were  no  question 
of  lis  validity,  no  sufficient  ground  would  here 
be  afforded  for  an  hnplied  or  constructive  restric- 
tion ;  aiid  the  rule  has  been  given  in  such  cases, 
that  if  the  Power  be  bad  in  the  extent  in  which 
it  is  given,  it  cannot,  for  that  reasoQ,  be  re-  n  v.  J.  m. 
inodeUed  and  made  good.    It  is  difficult  howr  ; 
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ever  to  detemine  how  far  the  frequent  neglect 
of  this  rule  in  practice  may  impose  a  duty  on 
Courts  of  Justice  of  endeavouring^  if  possible, 
to  evade  it. 
Sugd.  Pow.  (780.)  On  the  other  hand,  if  the  estate  of  B. 

Us.  194, 195.     were  in  tail,  it  seems  clear  that  the  Power  might 

be  made  co-extensive  with  that  estate ;  because 
a  Recovery  suffered  by  the  Tenant  in  Tail,  when 
in  possession,  would   at  any  time  effectually 
defeat  it.     Indeed  it  is  very  usual  to  give  a 
Power  to  the  Trustees  and  their  representatives, 
with  the  consent  of  the  Tenant  for  life  or  Tenant 
in  Tail  in  possession  for  the  time  being,  to  re- 
voke the  uses  of  the  Settlement  for  the  purpose 
of  an  Exchange,  or  of  an  absolute  Sale  of  the 
Property  with  a  view  to  invest  the  money  in  the 
purchase  of  other  lands;  and,  for  the  reason 
above  given,  no  objection  can  be  made  to  this 
Roper».HaiK.  Powerasof  too indefinite  duration.  (790.) While 
641 ;  1  Sand.  *  the  cstatc  of  the  Tenant  for  life  continues^  the 
845.    '     *"'  Power,  it  is  true,  is  secured :  the  Tenant  in 
(106,  689.)   Tail  in  Remainder  cannot  suffer  a  Recovery 
without  the  concurrence  of  the  Tenant  for  life ; 
and'  even  this  concurrence  will  not  necessarily 
destroy  the  Power*.     For  his  old  estate  for  life 


(180.  n.)  *  (791.)  It  can  only  affect  it  by  destroying  the  Pdwer 

of  consent  given  to  the  paities ;  and  this  consequence  the 
Tenant  for  life,  so  far  as  it  concerns  himself,  may  avoid, 
as  well  as  the  destruction  of  his  IMe  estate,  with  all  the 
certainty  of  technical  accuracy,  by  conveying  to  the 
Tenant  to  the  Praecipe  such  an  estate  only  as  will  leave 
(176.)        a  reversion  in  himself  to  which  that  Power  will  oontinve 
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may  still  continue;  and  wlole  that  lasts,  any 
Shifting  Use  arising  by  an  exercise  of  the  Power 
given  to  the  Trustees  must  be  antecedent  to  the 
Estate  Tail«  and  paramount  to  it  iii  Title ;  and 
therefore  that  power  will  still  continue  exercise- 
able  notwithstanding  any  act  of  the  Tenant  in 
Tail.  But  when  the  Estate  Tail  comes  into 
possession,  the  Power  of  Revocation  and  the 
privilege  of  suffering  a  Recovery  are  equal  and 
concurrent,  so  that  whichever  is  first  exercised 
must  defeat  the  other. 

(792.)  Although  a  Power,  the  direct  object  Sagd.Pow.i44, 
of  which  is  to  create  a  Perpetuity,  (i.e..  to  restrain 
alienation  beyond  the  period  allowed^)  is  abso« 
lately  void ;  yet  a  Particular  Power  vnll  not  be  R««tiedge  v. 
bvalidated  by  the  circumstance  of  its  being  in  357.  ' 
general  terms,  which  apparently  authorize  the       (7870 
creation  of  such  estates,  among  others^  as-would 
be  void  for  their  remoteness ;  for  it  is  left  to 
the  Donee  of  the  Power  to  restrain  this  gene* 
rality  of  expression   by  an  appointment  con* 
forming  to  the  rules  of  Law.    (793.)  However,  SagdJow.541. 
if  he  fail  in  this  respect,  the  Appointment,  so 
far  as  it  exceeds  the  limi^,  will  be  void ;  and 
80  will  every  part  of  it  which  is  91^4^  uncertain 
by  that  excess,  or  is  involved  in  the  same  remote 
contingency ;  but  a  definite  interest  given  in- 


attached,  and  which  either  by  force  of  a  Condition,  or  by 
a  proper  declaration  of  uses  accompanied  with  merger, 
may  be  reduced  into  possession  after  the  Recovery, 
fiogd.  Paw.  55 ;  i  Sand.  Us«  App.  429,  &c. 
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dependendy  of  what  is  erroneous  may  still  be 
supported. 
Crompeo.  (794-)  ^^^   where,    without  violating  any 

681!°^'        '  rule  of  Law,  the  Appointment  is  in  part  un- 
authorized by  the  Power,  it  seems  that  a  tem- 
porary suspense  or  contingency  connected  with 
the  unauthorized  gift  will  not  invalidate  that 
Bradeneii  v.      which  is  authorized.     (795O  But  if  an  estate 
EhwM,  1  East,    ^.|  jj^  given  to  a  person  not  within  the  Power, 

it  is  held  that  an  ulterior  remainder  to  an  object 

of  the  Power  is  void.    This  however  is  not  to 

be  referred  simply  to  the  failure  of  a  previous 

5BacAb.826.  estate;  for  at  Common  Law,  if  there  was  a 

good  Particular  Estate  created  in  the  first  in- 
stance, the  interposition  of  a  void  Remainder, 
(208.)       (as  a  life  estate  to  a  Monk,)  did  not  vitiate  or 
defer  the  ulterior  Remainders ;    and  upon  a 
(213.)       Conveyance  to  Uses,  or  a  Devise  by  Will,  if 
1  Co.  154  a.  b.;  the  pcrsou  -to  whom  the  Use  or  devised  estate 
See  8  V.  J.  568,  is  first  limited  refuse  or  disclaim,  this  only  ac- 
*^^*  celerates  the  remainder.     (796.)  But  where  the 

preceding  estate,  is  originally  void  from  a  de- 
feet  of  power  in  the  Donor,  it  seems  to  be  in- 
terposed merely  for  the  sake  of  delajring  the 
enjoyment  of  that  which  follows ;  this  delay 
therefore  is  an  essential  condition  of  the  gift, 
and  being  extended  to  a  period  exceeding  the 
(784..)  allowed  limits  of  aSpringing  Use,  (namely,  the 
continuance  of  a  person's  posterity,  where  there 
is  not  a  commensurate  Estate  Tail,)  must  render 
the  gift  void. 
(797.)  It  is  a  general  rule  that  nothing  shall 
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be  considered  a  Springing  Use  which  by  any  « Sannd.  388. 
just  construction  can  be  established  as  a  Con- 
tingent Remainder.  This  was  perhaps  the  true 
ground  of  decision  in  a  Case  where  a  Fine  was  Detics  ».Spccd, 
levied  by  Husband  and  Wife,  of  the  Wife's 
lands,  to  the  use  of  the  heirs  of  the  body  of  the 
bosband  by  the  Wife,  and,  for  default  of  such 
issue,  to  the  use  of  his  right  heirs ;  the  Wife 
died  before  the  husband ;  and  it  was  held  that 
these  uses  were  void.  Now  if  the  Use  had  been 
allowed  to  result  to  the  Wife  in  fee,  and  upon 
die  Husband's  death  to  shift,  and  vest  in  the  See  i  Smd.  Us. 

140 

issue  of  the  marriage  (if  any)  in  tail,  with  re- 
mainder to  the  heirs  general  of  the  husband ; 
or,  if  there  were  no  such  issue  at  his  death,  to 
vest  then  at  once  in  his  heir;  no  objection  could 
be  made  to  the  limitations.     But  there  was  no 
necessity  that  the  use  should  result  to  the  wife 
in  fee ;  it  could  not  result  to  the  husband  at  all, 
because  the  estate  was  not  his;  it  could  not 
result  to  the  wife  for  the  life  of  her  husband, 
because  that  which  results  is  the  old  use,  and  2  Saik.  679. 
must  therefore  be  transmissible  as  before,  and    (730. 733.) 
not  subject  to  devolve  upon  occupants  or  exe- 
cutors instead  of  heirs ;  but  it  might  well  result 
to  the  wife  for  the  joint  lives  of  herself  and       (724.) 
ber  husband ;  and  then  the  ulterior  estate  was 
a  contingent  remainder,  valid  in  its  creation,       (340.) 
but  which  failed  in  the  event  for  want  of  a  con-        (34) 
timuDg  freehold  to  support  it. 
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Sect.  2. — Of  Settlements  by  Will. 

(283.)  (798O  The  indulgence  of  the  Law  to  Testa- 

tors has  unfortunately  in  many  instances  been 
just  so  great,  as  to  induce  men  to  make  Settle- 
ments by  their  last  Wills  without  legal  adyice, 
and  then  to  disappoint  their  intentions.  For 
though  the  meaning  of  the  Testator  is  to  be 
ascertained,  for  the  most  part,  by  the  ordinary 
rules  of  grammar  and  criticism ;  yet  when  words 
are  employed  which  have  two  acceptations,  one 
See  4  B.  &  c.  popular,  the  other  technical,  a  Court  of  Law 
'     '  will  necessarily  incline  to  take  them  in  the  tech- 

nical sense,  not  only  because  it  is  l^alj  but 
because  it  is  more  definite  and  certain  than  the 
other.  And  there  are  also  some  rules  relating 
to  the  subject  matter,  which  perhaps  almost  in 
proportion  tQ  their  utility  in  producing  a  general 
imiformity  of  decision,  (the  surest  foundaticHi 
for  certainty  of  right,)  have  tended  to  defeat 
the  objects  of  particular  dispositions. 

(799.)  The  first,  and  most  universally  appli- 
Fearne,  c.  R.  Cable  of  thcsc  maxims  is,  '^  that  when  the  Testa- 
it).  ;^04.  n. ;  '  '^  tor  s  particular  intention  is  inconsistent  with 
aTKb^hV."'  "  ^is  general  intention,  the  latter  is  to  be  pre- 
vn.2.  it  ferred;"  where  by  the  general  intenti<Moi  is 

meant  his  design  that  such  and  such  persons. 
shall  take,  or  at  least  be  capable  of  taking, 
some  estate  under  his  Will ;  by  the  particular 
intention,  his  design  that  they  shall  take  such 
and  such  estates,  and  with  the  utmost  certainty 
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of  enjoyment.     (860.)  The  second  maxim  is, . 
"  that  a  title  by  descent  is  to  be  preferred  to  k 
"  title  by  purchase  ;**  which,  as  we  have  seen,   (335.339.) 
is  most  frequently  exhibited  in  the  form  of  the 
"  Rule  in  Shelley's  Case."  (80 1 .)  A  third  maxim      (797,) 
requires  every  Contingent  Estate  to  be  con- 
strued, if  possible,  as  a  Remainder  rather  than 
an  Executory  Devise.     (802.)   And  a  fourth  Feamc,  c.  r. 
mclines  the  balance  of  legal  interpretation  to  a 
Vested  rather  than  a  Contingent  Estate. 

(803.)  The  first  maxim  generally  prepares 
the  way  for  the  application  of  the  second :  and 
it  will  be  found  that  the  Rule  in  Shelley's  Case 
has  a  more  extensive  field  of  operation  in  Wills 
than'in  Deeds ;  because,  in  the  former,  several 
words  besides  "  heirs  '*  are  capable  of  being 
considered  as  words  of  limitation  rather  than  of 
purchase. 

(804.)  And  first,  where  in  a  Will  an  estate  Fcamc,  c.  tu 
of  freehold  is  given  to  any  person,  followed  by  ^^^'  ^^' 
a  limitation,  in  words  expressive  of  a  remainder, 
to  the  "  heirs  of  his  body,'*  this,  if  the  word 
"  heirs'*  be  understood  in  its  proper  legal  sense, 
ninst  give  an  estate  tail  to  the  ancestor:    for 
the  argument  is  irresistible,  that  if  no  estate  . 
of  freehold  had  been  given  to  him,  the  heirs       (654.) 
of  his  body  would  have  taken  in  a  course  of 
SQCcession  as  nearly  resembling  that  of  a  de- 
scent from  him  as  possible ;  why  then,  where 
an  estate  of  freehold  is  given,  shall  they  not 
take  actually  by  descent  ?  whether  the  first  heir 
take  by  descent  or  purchase,  he  is  the  same 
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j)ersony  his  estate  is  descendible  in  the  same 
way,  and  he  takes  it  at  the  same  moment  (for 
if  it  were  a  contingent  remainder  to  him,  <u 
heivy  it  could  not  vest  till  the  death  of  his  an- 
cestor, as  no  one  has  an  heir  in  his  lifetime ;) 
and  therefore  no  case  can  be  more  favourable  for 
the  application  of  the  rule.  (805.)  And  accord- 
ingly it  seems  that  no  additional  circumstance 
in  the  Will,  which  does  not  alter  the  sense  of 
the  word  **  heirs,"  as  the  expression  of  an  in- 
.  tention  that  the  first  taker  shall  have  no  power 
of  alienation^  or  shall  have  the  estate  for  his 
life  and  not  otherwisCy  or  the  interposition  of 
an  estate  given  to  Trustees  during  his  life  to 
{77^')       preserve  the  (supposed)  contingent  remainders, 

perrin  t>.  Blake,  nor  pcihaps   all  thcsc  circumstanccs  together, 

156. 158.         can  make  any  difference  in  the  operation  of  the 

Devise  to  confer  an  estate  tail,  (either  imme- 
diate, or  in  remainder  after  the  estate  of  the 
Trustees)  on  the  intended  Tenant  for  life. 

Areher's  Case,        (8o6.)  But  if  the  word  "  heir"  be  used  in  the 

singular  number,  with  words  of  limitation  super- 
added, the  case  is  different ;  as  where  lands 
were  devised  "  to  A.  for  life,  and  after  to  the 
"  next  heir  male  of  A.  and  to  the  heirs  male  of 
"  the  body  of  such  next  heir  male."      Here 

rearne,c.B;.    though  the  words  "heir  male'*  might  (in  a 

Will)  be  words  of  limitation,  and  perhaps  might 
be  so  notwithstanding  the  word  "next;'*  and 
though  there  is  nothing  to  alter  their  legal  sig- 
nification ;  yet,  to  answer  the  intention  of  re- 
stricting the  inheritance  to  "  the  heirs  male  c^ 
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"  the  body  of  the  next  heir  male/*  they  must 

be  taken  as  words  of  purchase.    (807.)  And  so,  white  v.  Cai- 

where  the  devise  was  "  to  A.  for  life,  with  re-  Rep.  389."' 

^  mainder  to  the  heir  male  of  his  body  for  life, 

^  and  for  want  of  such  heir  male "  to  another. 

(808.)  And  sometimes  the  context  requires  ' 
&at  the  word  ^'  heirs,"  in  the  pluraT,  should  be 
taken  to  mean  "sons,"  or  "children."  Thus, 
even  in  a  Deed,  (of  Covenant  to  stand  seised  LUie  «  Gnx, 
to  Uses,)  the  limitations  being  to  E.  for  life,  isi.™*' 
with  remainder  to  the  first  son  of  his  body,  and 
the  heirs  msde  of  the  body  of  such  first  son ; 
with  successive  remainders  (in  the  same  words) 
to  the  second,  third  and  fourth  sons ;  after  which 
followed,  "  and  so  severally  and  respectively  to 
"  every  of  the  heirs  male  of  the  body  of  the  said 
^  E.  and  the  heirs  males  of  the  bodies  of  such 
^  heirs  males  according  to  their  ages  and  senior- 
"  ities ;  and  for  default  of  such  issue,"  remain- 
der to  W. :  It  was  held  that  E»  did  not  take  an 
estate  tail. 

(809.)  And  it  seems  that  the  like  effect  may 
be  produced  in  a  Will  by  words  of  division  and 
limitation  superadded.     For  where  Gavelkind  i>o« ».  L«nimg, 

,       ,  t       .       1  ^  111.  m  «Barr.llOO; 

lands  were  devised  to  Jl.  "  and  the  heirs  of  her  and  see  Cramp 
"  body  lawfully  bego.tten  or  to  be  begotten,  as  7  xau.  36«' 
**  well  females  as  males,  and  to  their  heirs  and 
"  assigns  for  ever,  to  be  divided  equally  share 
'^  and  sbare  alike,  as  Tenants  in  Common  and 
"  not  as  Joint  Tenants ;"  it  was  held  that  the 
children  of  A.  took  by  purchase.  One  argu- 
menty  (perhaps  superfluous,)  used  in  favour  of 

s  3 
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this  decision  was,  that  the  land  being  Gavel- 
kind,  the  word  '^  heirs"  in  the  plural  was  no 
more  inevitably  a  word  of  limitation  than  ^^  heir  " 
in  the  singular  number  in  other  C9aes,  but  was 
equally  capfible  of  being  satisfied  in  the  first 

Tb^cTio'  g^'!^"''ti^'*»    (8 1  a.)  Upon  a  devise  of  Gavel- 
kind Lands  yi  terms  exactly  similar  to  the  abovci 
except  that  on  the  one  hand  an  express  estate 
for  life  was  given  to  Am  followed  by  one  to 
trustee  to  preserve  contingent  remainders,  and 
on  the  odier  there  were  no  superadded  words 
of  limitation,  the  wc^ds  of  division  were  not 
held  sufficient  to  convert  ^  heirs  "  into  a  woi:d  of 
pv^chase. 
{661.)  ^        (8x1.)  The  word  "  issue,"  though  reUting  to 
persons  unborn^^  oaay  be  a  word  of  purchase,  if 
accomp^ied  with  words  of  limitation.    Thus 
LoddiDgton  ».    "^h^e  there  there  was  a  devise  "  to  A.  for  life 
»4.  <'  without  impeachment  fov  waste :  and  in  case 

'^  he  have  any  issue  male,  then  to  such  issue 
''  male  and  his  heirs  for  ever ;  and  if  he"  (mean^ 
ing  A.)  ^'  die  without  issne  male,  ^n  to  B^,  and 
*'  his  heirs  for  ever ;"  it  was  held  that  A.  took 
an  estate  for  life  only,  with  a  contingeAt  ^em»ijoir 
der  in  fee  to  his  issue ''^. 


*  (812.).  And  yet  a  Recoveiy  auflbred  by  A»  (wj^  kad 
(6$6«)  ^  no  issue)  destroyed  A'g  cenupnder ;  for  tbafe  was  a  coi^ 
Imgent  remainder  in  thQ  alternative,  ta  take  effect  if  A. 
never  had  issue,  and  not  a  vested  remaii^der  expectant 
equally  on  the  iidhire  or  determination  of  the  estate  giren 
ta  the  issue,  since  the  latter  was  not  a  Pdrtioular  Estate, 
bat  a  fee  simple. 
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(814.)  So,  on  a  devise  ''to  A*  add  the  issue  Doe  v.  Bum. 
"  of  her  body  lawfully  to  be  begotten,  as  tenants  ** ' 
''  in  common  (if  more  than  one) ;  but  in  default 
"  of  such  issue,  or,  being  such,  if  they  should 
*^  all  die  under  the  age  of  twenty-one  years,  and 
^  without  leaving  lawful  issue  of  any  of  their 
"  bodies,  then  to  J5."     Here  the  latter  words 
confined  the  ''  issue  "  first  mentioned  to  the  first    (664.  295. 
generation,  and  had  the  effect  of  words  of  limi-        ^^  ^') 
tation  in  fee  simple. 

(Si 5.)  And  so  where  the  devise  was  to  A*  Seaward «. 
for  life,  "  and  after  him  to  his  eldest  or  any  198.''*^ ' 
''other  son  after  him  during  his  natural  life, 
"  and  after  them  to  as  many  of  his  descendants 
"  issue  male  as  shall  be  heirs  of  his  or  their 
"bodies  down  to  the  tenth  generation  during       (782.) 
^  their   natural  lives  ;^    without  any   ulterior 
disposition :  it  was  held  that  each  person  dc'^ 
scribed,  who  could  take  any  thing,  must  take 
an  estate  for  life. 


■*#->^i*< 


(813.)  Bat  in  a  similar  case,  where  the  words  were  only 
s  little  less  exptesswe  of  an  aHflmaltve,  the  eonstmction 
was  dHferent.  The  derise  was  ''  to  J.  (the  Testator's 
*'  Nephew)  for  his  life,  without  impeachment  of  waste,  and 
"  after  his  decease  to  the  eldest  son  of  A*  lawfully  to  be 
**  h^otten,  and  to  the  heirs  of  such  eldest  son,  upon  con- 
^'ditien  that  such  eldest  son  be  christened  and  called 
'^  by  the  name  of  JP.;  and  in  de&ult  of  issue  male  of  A.,* 
to  B»  (another  Nephew)  and  his  eldest  son,  in  the  same  (OSS.) 
words;  **  and  for  want  of  sueh  issue  to  tho  Testator's  own 
^'  ngbt  heurs."  It  was  held  that  A,  took  an  estate  for  life, 
wiih  seoaainder  in  tail  to  his  eldest  son,  with  a  further 
»VBed  remainder  in  tail  to  A.  Doe  ▼.  HaOey^  8  T.  R.  5* 

S4 
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(81a)  (816.)  But  words  of  ^itn^'0^  alone  will  not. 

Doe ».  Appiin,   it  seems,  make"  issue"  a  word  of  purchase'. 

Thus  by  a  Devise  to  A.  for  life,  "  and  after  his 

decease,  to  and  amongst  his  issue,  and  in  defieiult 

of  issue"  to  others ;  A.  took  an  estate  tail.  And 

Doe  V.Cooper,   so  also  whcrc  the  limitation  to  the  issue  was 

^^  as  tenants  m  common. 
(^67.)  (81 7.)  The  word  **  children"  is  so  far  a  more 

^^c«-V»«gban,  appropriate  word  of  purchase  than  the  word 

"  issue,"  that  accompanying  words  of  division 

are  sufficient  to  prevent  its  being  construed  as 

a  word  of  limitation.     Thus,  on  a  devise  to  A. 

for  his  life,  and  after  his  decease  to  all  and 

every  his  child  and  children,  whether  sons  or 

daughters,  to  take  as  tenants  in  common,  if 

more  than  one,  in  equal  shares ;  and  for  want 

of  such  issue,  to  the  Testator's  own  heirs;  it 

was  held  that  both  A.  and  his  children  took 

estates  for  their  lives  only. 

(661^  (818.)  But  where  the  devise  was  to  A.  for 

Robinson  v.      j^ig  life  and  no  longer,  provided  that  he  alter 

1  Burr.  38.        his  uamc  and  take  that  of  R. ;  and  after  his 

decease  to  such  son  as  he  shall  have,  lawfully 
to  be  begotten,  taking  the  name  of  R. ;  and  for 
default  of  such  issue,  to  W.  R.  and  his  heirs ;  it 
was  decided  that  **  A.  must  by  necessary  impli- 
cation, to  effectuate  the  manifest  general  intent 
(799.)  of  the  Testator,  be  construed  to  take  an  estate 
in  tail  male,  he  and  the  heirs  of  his  body  taking 
the  name  of  R. ;  notwithstanding  the  express 
estate  devised  to  A.  for  his  life  and  no  longer." 
iisii.sa'&&'  (819O  And  generally  the  word  ^'  son"  (thouglt 

5tO. 
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in  the  singular,)  wherever  it  can  be  taken  to       (817.) 
mekn  sons,  or  issue,  who  are  to  take  in  succes- 
sion, and  not  as  companions^  is  of  itself  a  word 
of  limitation. 

(820.)  It  is  sometimes  doubtful  to  what  an-       (aeo.) 
tecedent  the  words  "  in  default  of  such  issue" 
are  to  be  referred.     Upon  this  point  it  appears 
to  have  been  decided,  that  where  the  devise  is 
to  A.  for  life,  with  remainder  to  his  children  and 
their  heirs,  "  and  in  default  of  such  issue"  to  L^w».Watei», 
B. ;  if  the  children  are  made  to  take  succes. 
sively  (as  by  the  description  of  first  and  other 
sons,  &c.)  the  words  ^^  such  issue"  refer  to  their 
heirs,  meaning  heirs  of  their  bodies,  and  there- 
fore each  child  takes  an  estate  tail ;  (821.)  but 
if  the  children  are  made  to  take  distributively.  Doe «.  Perryn, 
in  equal  shares,  &c.,  then,  although  B.  should  r.  «.  Marq. ' 
he  a  relation,  the  word  "  heirs"  will  continue  st^f^'^>7E.*t^ 
to  express  a  fee  simple,  and  the  words  ^^  such       (663.) 
"  issue"  refer  to  the  children  themselves,  so  that 
B.  will  take  only  a  contingent  remainder,  in       (8^2.) 
the  alternative  of  there  being  no  children*. 

*  (S220  Perhaps  if  the  words  '<  in  default  of  issue  of 
''  if.,"  or  ''  if  A.  shall  die  without  issue/'  instead  of  <'  in 
^  default  of  such  issue,"  were  used  to  introduce  the  ulterior 
remainder,  it  would  be  held  that  the  children  took  estates 
tail  with  oross  remainders.  For  in  Smith  v.  Horlock^ 
(7  Tau.  139,)  where  the  words  were  **  if  A,  shall  depart  this 
**  life  without  leaving  any  lawfully  begotten  child  or  chil- 
*^  dren,  or  issue  of  any  such  child  or  children,"  (which  is 
only  another  expression  for  A.  dying  without  issue,)  the 
dedsion  implies  clearly  that  the  children  took  estates  tail : 
sad  in  Doe  V.  HaU^i  (8  T.  R«  £,)  before  cited,  the  like       <8I3.) 
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BuU.co.Litt.        (824.)  The  period  within  which  an  Execu- 

vii!  s!  tory  Devise  most  take  effect  is  the  same  with 

(784,  &c.)    that  prescribed  to  a  Springing  or  Shifting  Use ; 

but  it  is  to  be  computed  from  the  death  of  the 

Testator^  not  from  the  date  of  his  Will. 

Sugd.Pow.  (825.)  Where  there  is  a  Power  to  appoint 

Uses  by  Will,  the  Testamentaiy  Appointment 
receives  the  same  indulgent  construction  as  if 
it  were  a  direct  Devise  under  the  Statute  of 
Wills. 

(826.)  Sometimes,  where  there  is  apowertoap- 

(57 10       point  by  will  to  Children,  (which  cannot  include 

Grandchildren,)  and  the  limitation  of  estates  is 

left  to  the  discretion  of  the  Testator,  he  appoints 


estate  was  held  to  be  given  to  A*^  eldest  son ;  with  a  re- 
mainder m  tail  bj  implication  to  A.  himself,  to  fill  up  the 
diaam  which  would  eltse  be  occaaoned  by  Us  hatnmg  other 
issue  male. 

(823.)  But  it  is  of  course  indiffereiit  whether  the  gene* 
rality  of  the  words  ^^  without  issue''  be  restricted  by  the 
word  ^  such/'  or  by  other  equivalent  expressions,  ^s, 
**  if  A,  shi£  die  without  issue,  or  ieaving  issue^  and  mdl 
ehUd  er  ekUdren  skaU  die  hefbre  attainirig  ike  ttgtqfitoemi^' 
one  i^ea^s  ar  uiUhoui  lamfid  isme."  Here  ^^  issue"  in  the 
fiiBt  part  of  the  sentence  evidently  signifies  the  ehUdtcm, 
who  are  afterwards  mentioaedr  and  in  the  Case  {Doe  ▼. 
SM^f  a  B.  and  G«  936)  wkere  this  iatrodiictioB  to  the 
ukerior  limitatioa  to  B.  occuire4^  it  was  held  that  there 
were  ia  the  first  iastaaee  conlingeBt  remainders  ist  the 
alternative  to  the  eUldrea  and  to  £•;  and  if  cfaikfare» 
should  be  bora,  their  estates  woidd  then  be  subject  t» 
executory  devises  in  fiwour  of  B^  to  take  efiect  on  th^ 
respectively  dying,  under  twenty-one  without  issue.  For 
(510y  6>12.)    the  last  <<  or''  in  the  sttniencBi  uta  taksato  mean  '*  and.' 


It 
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to  the  children  and  their  issue  in  the  form  of  a 
Setdement.     If  this  appointment  were  made  by 
Deed^  all  beyond  the  life  estates  given  to  the  Pitt  o.  Jacksoo, 
children  would  be  void  :  but  in  a  Will,  by  the  2  v'^j.  364.   ' 
application  of  the  first  Maxim  above  mentioned^      (799.) 
the  children  themselves,   it  appears,    become 
entided  to  Estates  Tail.    (827.)  And  so  if  a       (782.) 
strict  Settlement  be  made  by  Will  on  a  person  Nuhoii  v. 

,  T        1  ,  .  .  Nicholl.JBJ. 

Tinbom,  and  who  does  not  come  into  existence  Rep.  1 159. 

before  the  Testator's  death,  it  seems  that  his 

estate  for  life  wilLbe  converted  into  an  Estate 

Tail    This  is  generally  known  as  the  Cy  Pris  sce  Sugd.  Pow. 

**  »  ,  534  &c.  •  BaiL 

Doctrine  in  the  interpretation  of  Wills  relating  Feamc/c.  r. 
to  Real  Property*  ^^*  "' 

(S28.)  If  a  Tenement  be  given  by  Deed  to 
A.  for  life,  or  in  tail^  with  remainder  to  B; 
and  a  condition  be  annexed  to  the  estate  of  A^  Feamc.  c.  n. 
which  is  evidently  not  intended  to  affect  that  of 
B^  this  condition  is  void.  For  the  Grantor  or 
hjiS  heir,  entering  fors^the  condition  broken, 
must  defeat  the  whole  conveyance,  and  one  (23.27.) 
estate  as  well  as  the  other;  and  therefore  he 
shall  not  enter  at  all  (829.)  But  in  the  inter* 
pietation  of  a  Will  this  consequence  is  avoided,, 
hy  considering  the  condition  as  if  it  were  the  (737.) 
original  limitation  of  the  estate  of  A.  Thus,  if 
a  devise  be  to  A.  for  life,  on  condition  that  he 
do  not  marry  C,  with  remainder  to  B.y  this 
will  be  construed  as  if  it  were  to  A.y  until  he 
shall  marry  C,  and  then,  or  upon  his  death, 
to  5. 

(830.)  And  wherever  there  is  a  Remainder, 
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* 

teamc,  c.  R.     or  Exccutory  Devise,  depending  on  the  breach 

of  a  condition  by  the  owner  of  the  preceding 
estate,  if  that  estate  never  becomes  vested,  the 
same  effect  follows  as  if  the  condition  had  been 
broken.     Thus,  upon  a  devise  to  A.  and  his 

Avciyni^Ward,  hcirs,  on  condition  that  he  should  execute  a 

1  Vea.  420. 

release  of  certain  claims,  and,  on  his  refusal,  to 
B.  and  his  heirs ;  A .  dying  before  the  Testator, 
the  devise  to  B.  took  effect. 

(831.)  A  contingent  estate,    which    cannot 
Gore  V.  Gore,    take  cffcct  as  a  Remainder  for  want  of  a  Free- 

S  p.  Wins.  f7. 

hold  to  support  it,  may  be  good  as  an  Execu- 
tory Devise.  Thus,  upon  a  devise  to  A.  and  B. 
for  five  hundred  years,  '^  and  after  the  determi- 
"  nation  of  that  term,  to  the  first  son  of  F.  G., 
''  to  be  begotten  in  tail  male,"  it  was  ultimately 
decided  that  the  estate  vested  in  the  son  on  his 
birth,  independently  of,  though  without  preju- 
dice to,  the  estate  for  years.  (832.)  But  here, 
(797.)  if  a  previous  estate  for  life  had  been  given  to 
any  other  person,  who  happened  to  survive  the 
Testator,  and  to  die  before  the  birth  of  the  son, 
the  estate  tail  of  the  latter,  having  once  been 
established  as  a  Contingent  Remainder,  could 
not  then  have  been  converted  into  an  Executory 
Devise,  but  must  have  failed  absolutely. 
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CHAP.   V. 
OF    CHATTEL    INTERESTS. 

Sect.  i. — Of  the  different  kinds  of  Chattel 

Interests. 

(833.)  ALL  the  subjects  of  Real  Property, 
wUch  are  generally   alienable,   may  be  made 
subjects  of  Personal  Property  also  by  creating 
a  Chattel  Interest  in  them.     These  interests 
may  be  said  to  bear  a  similar  relation  to  the 
Freehold  and   Inheritance  to  that  which  the 
Surface  bears  to  a  Solid ;  they  differ  not  only  in 
quantity,  but  in  order  or  kind ;  and  accordingly 
whenever  in  the  limitations  of  a  Settlement  or 
otherwise  a  Chattel  Interest  is  followed  by  an 
Estate  of  Freehold,  the  latter  is  more  properly 
said  to  be  subject  to  than  expectant  upon  the       (83  u> 
former.     It  is  true  that  Chattels  and  Freeholds 
may  have,  either  of  them  to  the  other,  the  rela- 
tions of  Particular  Estates  and  Remainders ;  but 
where  the  Freehold  is  preceded  by  a  Chattel 
only,  the  Freehold  is  a  present  interest,  not,  if  it 
be  a  Remainder,  in  power  of  alienation  only,      (39.  30.) 
nor,  if  it  be  a  Reversion,  merely  in  power  of 
alienation  and  right  of  Seignory,  but  (as  we  have  (33. 42. 302. 
partly  seen)  in  most  of  the  circumstances  and       ^^^-^ 
incidents  of  Title.     Of  so  little  account  was  the  See  t  bi. 
property  of  the  inferior  classes  of  society  at  the     ""* 
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time  when  the  principal  rules  of  the  Common 
Law  were  fixed.  But  in  the  progress  of  that 
Law,  Chattel  Interests  became  of  more  import- 
ance; and  being  attended  with  the  exclusive 
right  of  possession  and  usufructuary  enjoyment, 
they  are  now,  in  proportion  to  their  duration 
(which  may  be  indefinitely  extended)  little  infe- 
rior in  *  value,  if  free  from  charges  and  without 
impeachment  of  waste,  to  estates  in  fee  simple. 
And  therefore  if  we  compare  the  Inheritance  to 
a  Solid,  it  may  well  be  to  the  Earth  itself,  of 
which  in  general  no  part  is  more  esteemed  than 
the  surface. 

Co  utt.  45.  b.       (835.)  The  mode  of  creating  a  Term  of  years 

in  Lands  and  Tenements,  (for  byi;he  word  Term 
is  understood  the  interest,  and  not  merely  the 

(58,&c.i3i.)  period  for  which  it  is  held,)  has  been  already  in 

•  (834.)  There  is,  however,  some  difference  of  privileges. 

The  transmission  of  all  persona)  property  upon  the  owner's 

death  is  affected  by  the  Duties  on  Probates  and  Legacies ; 

Sect.  3.  Qp  which  hereafter.  The  right  of  voting  at  County  Elections 

is  confined  to  Freeholders,  as  was  formerly  the  burthen  of 
serving  on  Juries;  but  the  latter  has  been  imposed  on 
others  by  several  Statutes,  and  now  by  St.  6  G.  4,  c.  50* 
(repealii\g  former  Acts^)  /ill  persons  having  a  clear  yearly 
income  of  20/.  from  land^s  or  tenements  held  by  lease  for 
an  absolute  term  of  not  less  than  twenty -one  years,  or  for 
any  term  determinable  upon  a  life,  are  qualified  to  be 
Jarors.  The  right  of  killing  Game  is  allowed  by  St.  22 
and  23  Car.  3,  c.  25,  to  persons  holdmg  lands  or  tene-' 
nients  of  the  clear  yearly  value  of  150/.  by  leases  for 
ninety-nine  years  or  more.  The  qualifications  of  Ftee- 
holders  for  these  two  purposes  are  fixed  at  10  2.  and 
100/. 
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part  explained.  (836.)  The  Term,  whether 
created  by  Demise  under  the  Common  Law,  or 
by  Declaration  of  Use,  or  by  Devise  in  a  Will, 
may  be  made  to  commence  either  immediately,  Co.  i.itt.  46.  a. 
or  on  a  future  day  or  event ;  in  which  latter  case, 
unless  there  be  a  particular  estate  to  support  it 
as  a  remainder,  it  must  necessarily  be  a  mere 
Interesse  Termini  until  the  time  arrives  for  its  (61.) 
reduction  into  possession.  (B37.)  It  does  not 
appear  that  any  period  was  anciently  fixed  by  1  Saiid.Us.  i98, 
the  Common  Law  within  which  this  must  take 
place ;  but  as  a  Bargain  and  Sale  or  other  limi- 
tation of  a  Springing  Use  for  a  Term  of  years, 
or  an  executory  devise  for  such  a  Term,  would 
it  is  conceived,  be  void  if  its  operation  were  de- 
ferred beyond  the  prescribed  limits,  it  is  pro- 
bable that  a  Lease  at  Common  Law  would  now, 
by  analogy,  be  subjected  to  the  same  rrle. 

(838.)  The  words  " Grant,"  "Demise,"  and  Co.iiit45.b. 
"  to  Farm  Let,"  are  the  most  proper  operative 
verbs  in  a  Lease  for  years,  and  they  are  com- 
monly all  used  together ;  but  any  words  which 
show  "  the  intent  of  the  parties  that  the  one  4  Bac.  Ab.  igo. 
"  shall  divest  himself  of  the  possession,  and  the 
''  other  come  into  it  for  a  determinate  time," 
are  in  general  sufficient  for  the  purpose ;  so  that 
it  often  proves  difficult  to  frame  such  an  Agree- 
ment for  a  future  Lease,  as  shall  not  in  itself 
havethe*operationofaLease.    (845.)  It  seems 


am^mm 


*  (839.)  There  is  an  mconvenienee  in  this  respect  at- 
teading  die  difference  between  the  Stamp  Duties  charge- 
able on  Leases  and  Agreements*    The  Duty  on  a  mere 
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however  to  be  settled  that  if  it  appear,  from  the 

Agreement,  (not  being  by  Deed,)  when  not  exceeding 
one  thousand  and  eighty  words,  is  i  /. ;  when  exceeding 

{^55^)  that  length,  the  same  as  on  an  ordinary  Deed.  And  an 
Agreement  for  granting  a  Lease  at  a  Rack  Rent,  (f.  e.  a 
Rent  which  is  the  sole  pecmiiary  consideration  for  the 
Grant,)  not  exceeding  5  /.  per  annum,  is  exempted  from 
Duty.  (840.)  But  Leases  in  general  bear  either  an  Ad 
Valorem  Stamp,  or  the  common  Deed  Stamp.  If  there 
be  a  Fine  or  Premium,  and  no  rent  amounting  to  20  /.  per 
annum,  the  Ad  Valorem  Duty  is  estimated  by  the  Fine,  as 

(452.)  upon  a  Sale :  but  from  this  duty  are  exempted  all  Leases 
for  a  Term  determinable  upon  a  life  or  lives  not  exceed- 
ing three,  and  the  Leases  of  Ecclesiastical  Corporations 

(130.)  (aggfcg&te  or  sole)  for  any  term  not  exceeding  twenty- 
one  years.  (841.)  The  Ad  Valorem  Duty  on  a  Lease  at 
Rack  Rent,  where  the  Rent  is  under  20  /•  is  1  /. 

£.  s,     d. 
Amounting  to  £.  20,  but  under     100     -       1  10    - 

100  -  -  -  -  200  -  2  -  — 
200  -  -  -  -  400  -  3  -  - 
400  •  •  •  -  (joo  -  4  —  . 
600  -  -  .  -  800  •  5  -  - 
800  -  -  -  1,000  -  6  -  - 
1,000  or  upwards  -  -  •  10  —  — 
(840.)  (S42.)  And  where  there  is  a  Fine  as  well  as  a  Rent, 

both  these  Ad  Valorem  Duties  are  payable  except  in  the 
above  exempted  cases.  (843.)  The  Counterpart,  or  Du- 
plicate, of  a  I^ase  which  is  subject  to  a  Duty  not  exceed' 
ing  1  /.,  is  itself  charged  with  a  like  sum:  but  if  the  Duty 
on  the  Original  be  above  1  /.,  that  on  the  Counterpart  is 
1/.  10^.,  with  an  addition  of  1/.  for  every  entire  quan- 
tity of  one  thousand  and  eighty  words  after  the  first. 
(844.)  Leases  of  Waste  Land  to  poor  or  labouring  persons, 
for  any  Term  not  exceeding  three  lives  or  ninety-nine 
years,  where  the  Fine  shall  not  exceed  5^.,  nor  the  r^dt 
21  ^.  per  annum,  are  entirely  exempted. 
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express  words  of  the  Agreement,  or  by  infer-  Morgan  v.  bu. 
^ce  from  th&  indefiniteness  of  some  of  its  stipu-  Do^  «.  GrJvet/ 
lationsy  to  have  been  the  intention  of  the  parties 
that  the  lessee  should  not  take  possession  of  the 
land  until  the  execution  of  a  more  formal  instru- 
ment, no  legal  estate  is  created  until  that  is  ef- 
fected.   (846.)  The  word  "  Grant  **  or  "Demise"  a  Bac.  Ab.  65. 
implies  an  absolute  Covenant  on  the  part  of  the 
Lessor  for  the  Lessee's  quiet  enjoyment  during 
the  Term  ;  which  however  may  be  qualified  by 
a  more  limited  express  Covenant  .  (59S.) 

C847.)  The  words  of  limitation  of  a  Term  of 
years  are  those  which  denote  the  fixed  period 
of  its  duration ;  which  they  may  do  either  ex-  Co.  Litt.  45.  b. 
pressly,  or  by  reference  to  some  means  of  ascer- 
tainment ;  as,  "  for  twenty-one  years,"  or  * 
^'  for  so  many  years  as  A.  shall  name ;"  but 
"  for  so  many  years  as  A.  shall  live,"  would 
not  serve  the  purpose,  as  not  having  an  arith- 
metical import,  but  expressing  merely  the  uu- 
certain  period  of  his  life ;  (848.)  and  yet,  "  for 
^*  ninety-nine  years,  if  A.  shall  so  long  live," 
is  a  good  and  very  frequent  limitation  of  a 


•  (847.  «.)  A  Lease  for  «  14  or  7  years"  is  valid,  and 
the  ambiguity  is  to  be  removed  by  the  option  of  the  lessee. 
ft»  V.  Dixon,  9  East,  15.  A  Lease  «  for  one  year,  and 
"  so  on  from  year  to  year,"  or  «*  not  only  for  one  year, 
"  but  from  year  to  year,"  creates  a  tenancy  for  at  least  two 
yeaiB,  (Denn  v.  Carhorighi,  4  East,  31,)  which  is  reason- 
able,  since  if  the  limitation  were  simply  "  from  year  to 
"year,"  there  would  be  a  certain  term  of  at  least  one 
year,  as  we  shall  see  presently. 
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chattel  interest^  of  which  the  duratiou  mitf t  in 
all  human  pfobability  coincide  with  the  life  of 
the  person  named.  And  similar  to  this  is  the 
(7  27 .)  limitatkm,  ^'  during  the  minority  of  ^. "  (849 .)  It 
is  usual  also,  but  not  necessary,  to  add  the 
'^  executors  and  administrators  "  of  the  grantee, 
as  analogous  to  ^^  heirs"  in  the  case  of  a  fee 
Co.  Liu.  54  b;  simple.    And  this  analogy  holds  so  far,  that 

3Hac.Ab.266:       ,  ^    *      •         •  ^  j 

5Bac.Ab.753;  wheTC  auy  cstatc  IS  given  to  a  person,  and  an 
Capdrs^d?  ^fete  for  years  to  his  executors  by  the  same 
P0W.60.  n,      instrument,  the  latter  is  held  to  vest  also  ia 

himself* 
(83.)  (850.)  The  doctrine  of  Estoppels  is  applica- 

ble to  Leases  for  years  :  so  that  if  a  person  exe* 
cute  an  Indenture  purportii^  to  demise,  for  any 
1  Venir.  358;    Term,  Lauds  in  which  he  has  in  fact  no  estate 
'  whatever^  or  no  estate  by  a  good  legal  title, 
(180.  n.)     and  the  want  of  estate  do  not  appear  upon  the 
instrument,  the  Lease  will  operate  upon  aoy 
interest  which  he  may  afterwards  acquire  in  the 
same  lands  during  the  continuance  of  the  Term* 
Co.  Litt.  45.  a.  But  if  any  valid  interest,  however  short  of  that 

pretended,  actually  pass  from  the  Lessor,  there 
can  be  no  estoppel  against  him.   An  Indenture 
Co.  Litt.  363.  b.  is  required,  that  the  Deed  may  be  the  act  of 
(140.  n.)     both  parties ;  for  it  is  necessary  that  Estoppels 
of  this  kind  should  be  reciprocal. 
Co.  litt.  214.  b.      (851  •)  A  Condition,  distinct  from  the  origi- 
nal limitation,  may  be  annexed  to  a  Term  of 
years  in  its   creation,  for  its  future  determina- 
(23.)        tion,  in  two  ways ;  either  as  in  a  Grant  of  the 
inheritance  or  freehold,  to  operate  onJy  if  en- 
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forced  by  the  entry  of  the  Grantor  or  his  re- 
presentatives;  or  to  make  the  estate  cease  at 
once,  on  performance  or  breach  of  the*  condi- 
tion itself,   without  any  additional  ceremony. 
(852.)  Conditions  annexed  to  a  Chattel  are  Co.Litt.204.a. 
mor^  fiLTOnred  by  the  Law  than  those  which 
tend  to  defeat  a  Freehold  Estate.    In  particular,       (J37.) 
alienation  may  be  prohibited  on  pain  of  forfei- 
tore.    But  then  the  original  limitation  must  not  ^o.  ssi ;  Hob. 
be  to  the  lessee  and  his  assigns ;  for  this  would  46o.' 
be  a  contradiction.    (853.)  And  the  indulg^ice 
to  such  Conditions  is  so  slight,  that  where  a  Dtmpor's  Caww 
Lease  for  years  was  made,  with  Condition  that  Doe\  smith,  ^ 
neither  the  Lessee  nor  his  Assigns  should  alien,  ^  '^^-^^^ 
and  the  Lessor  afterwards  gave  his  licence  to  the 
Lessee  to  assign  his  estate,  it*  was  held  that  this 
dispensation  entirely  removed  tiie  restrictioOy 
and  exempted  the  estate  from  the  imposed  for- 
feiture, on  any  future  alienation  by  the  Assignee. 
The  neglect  however  of  the  Lessor  to  avail  him*  Dm  «.  Biin» 

4  Tia.  7S5* 

self  of  the  forfeiture  by  entry,  and  his  subse* 
q«ient  acceptance  of  rent,  have  not  diis  effect, 
tMit  amount  simply  to*  a  confirmation  of  the  first 
afienation.  {854.)  Compulsory  idienations,  as  i>oe«.BeTan, 
upon  Bankruptcy,  are  not^within  the  tetms  of  '  '  * 
a  mere  general  prohibition,  though  they  may  be 
expressly  included. 

(855.)   By  the  Common   Law,    Covenants 
between  the  Lessor  and  the  Lessee,  relating  to     (581.  n.) 
the  Land,  would  in  general  run  with  it  on* 

•  (855. 71.)  It  must  however  be  obsenred,  that  the  obli- 
gation  of  the  Lessee's  Covenants,  though*  it  will  pass  to  aa 

T  2 


^7^  QF. CHATTEL  INTERESTS. 

both  sides :  (856O  but  the  benefit  of  a  Condition 
was  entirely  lost  by  alienation  of  the  Reversion* 
This  inconvenience  was  remedied  by  St  32  H.  8, 
c.  34»  which  attaches  both  the  benefit  and  the 
obligation  of  Conditions  as  well  as  Covenants 
to  the  Reversion  in  the  hands  of  a  Grantee,  or 
Assignee.  (857.)  Bat  still  the  benefit  of  a 
Condition  or  Covenant  which  is  already  broken, 
and  requires  to  be  enforced  by  entry  or  action, 
cannot  be  assigned ;  noic  can  that  of  a  Forfeiture 
Feiin  V.  Soiart,  actually  coQunitted  by  the  ille&fal  alienation  of 

(741.7420   the  Lessee. 

(858.)  Long  Terms,  as  of  five  hundred  or 

one  thousand  years, .  are  frequently  granted  by 

way  of  Mortgage,  with  a  Proviso. for  the  deter- 

(S5 1 .)      mination  of  the  estate  on  payment  of  the  money 

(23, 24.  18.)  by  a  certain  day.  These  are  preferable  to  Mort- 
gages of  the  fee  simple  in  one  respect,  as  on  the 
death  of  the  lender,  the  pledge,  as  well  as  the 
interest  in  the  debt,  devolves  on  his  personal 
representatives.  Similar  Terms  also  generally 
occur  in. the  series  of  limitations  in  Marriage 
and  other  Settlements,  being  vested  in  Trustees 
for  the  purpose  of  enabling  them  by  .Mortgage 
'  or  otherwise  to  raise  portions  for  children,  or  to 
secure  the  payment  of  annuities^  debts  or  other 
sums  of  money.  And  hence,  although  Courts 
of  Equity  *  interfere   to  enlarge  the   period 

Assignee  of  the  whole  Term,  is  not  communicated  to  an 
Underlessee.    E,  ofDtrhy  ▼.  Taylor^  1  East,  503. 

*  (859.)  The  property  in  general  continues  redeemable, 
even  at  Law,  as  long  as  the  Mortgagor  is  suffered  to  retain 


I>F   CHATTEL   INTERESTS.  '^7 

allowed  for  redemption,  it  will  sometimes  hftp* 
pen  that  such  long  Terms  of  years  become  ab- 
solute property.  (860.)  And,  (which  is  of  muc}L 
more  frequent  occurrence,)  when  a  redemption 
takes  place  after  the  time  fixed  by  the  original 
contract  has  elapsed,  the  Term  (haying,  through 
want  of  an  exact  performance  of  the  Condition, 
become  an  absolute  and  indefeasible  legal 
estate,)  may,  instead  of  being  surrendered  to 
the  owner  of  the  inheritance,  be  assigned  to  a 
Trustee  for  him  and  his  heirs,  add  thus  be  kept 
on  foot  as  an  appendage  to  that  inheritance  out 
of  which  it  was  derived**.  (861.)  If  now  we 
add  the  estates  sometimes  given  by  Setdements 
for  ninety-nine  (or  any  other  number  of)  years,  (84iSi> 
if  the  party  shall  so  long  live,  (instead  of  an 


tiie  poesessioD,  notirithstanding  die  expiration  of  the  sti- 
pohtted  time.  For  by  Su  7  G.  a,  c.  so,  a.  1,  if  an  Eject- 
ment be  brought  by  the  Mortgagee  against  the  Mortgagpr, 
(provided  no  Suit  be  pending  in  any  Court  of  Equity  for 
Redemption  or  Foreclosure,)  the  payment  of  principal, 
interest  and'  costs  shall  be  deemed  a  satis&etion  of  the 
Mortgage,  and  the  Court  may, cprnpel  the  Mortgagee  to  . 
re-convey  the  estate. 

*  (860.  n.)  It  is  evident  that  the  advantages  attending 
thb  practice  must  consist  in  the  power  of  eluding  the 
ciatms  of 'strangers  on  the  inheritance,  by  setting  itp  the 
Tern  aa  prior  to  them  in  creation,  and  therefore  preferable 
in  ri^t.    The.  sort  of  double  dealing  thus  introduced  *^ 

would  be.  extremely  mis<duevous,.were  it  not  so  controlled' 
by  Courts  of  Equity  as  to  be  in  general  less  subservient  .  ^ 

t<v  fraud  than  conducive  to  the  safety  of  honest  Pur- 
chsiers;  to  whom  it  affords  a  protection  not  very  un^e    (^5,  62T^ 
Ifcat  of  the  Registry  Acts.  ^^') 
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estate  of  freehold  for  his  life,)  and  the  many 
beneficial  Farming  and  Building  Leases  which 
are  always  in  existence,  we  shall  find  the  title 
now  under  our  consideration  to  be  of  no  small 
importance. 

(862.)  Farming  and  Building  Leases  are  often 
See  Sagd.  Pow.  fnadc  by  virtue  of  a  Power  of  Appointment  for 

that  purpose  contained  iii  a  Settlement      In 
07^)      making  such  Leases  the  conditions  imposed  by 
the  Power  must  be  strictly  observed.     One  of 
tiiese  generally  is  that  the  Term  shall  com- 
mence immediately,  as  an  estate  in  possession, 
upon  the  execution  of  the  Lease;  which  brings 
the  Power,  if  given  to  a  Tenant  for  life  or  other 
(i^TO       proprietor,   within  the  description  of  Powers 
Appendant  to  the  donee's  estate. 
juiuer.  i^^SO  Any  Estate  of  which  the  duration, 

(S35,  S47.)  however  short,  is  measured  by  number,  is  legalfy 
denominated  a  Term  of  Years.    Of  this  nature 
is  a  tenancy  for  a  fixed  number  of  weeks  or 
months,  and  also  that  which  is  called  ^  from 
(847.  n.)     ^*  year  to  year."    (864.)  This  last^  (unless  thare 
Riehardton  «.    be  ail  expfcss  Agreement  between  the  parties  to 
4  t£1  SJ.      another  eflect,)  is  always  implied,  where  a  Tene- 
ment is  occupied  under  a  rent  payable  yearly, 
half  yearly,  or  quarterly;   that  circumstaiice 
being  considered  so  inconsistent  with  a  preca- 
GUvtoD  tr,        rioos  tenure  as  even  to  control  the  literal  im- 
X  port  of  the  enactment  in  the  Statute  of  Frauds^ 

(166.)      that  a  lease  for  more  than  three  years,  not  put 
in  writings  shall  have  the  efiect  oi  an  Estate  at 
flIitS9?^'  Will  only.    (865.>  The  Estate  from  year  to 
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year  coiiBists  in  the  first  instance  of  a  certain 
Tenn  qf  one  year,  which,  upon  the  expiration 
of  the  first  half  year,  unless  noti^ce  be  given  by 
one  of  the  parties  to  tibe  other  of  his  contrary 
intention,  becomes  an  equally  assured  Term  of 
tiro  yeai^,  reckoning  from  the  commencement 
of  the  tenancy ;  and  thus  a  new  year  is  con* 
tbually  added  to  the  Term,  as  often  as  the  * 
hii  year's  previoos  notice  which  would  secure 
its  expiration  is  omitted  to  be  given* 

(S66.)   It  has  already  been  observed  that    .  <728.> 
some  uncertain  periods,  relating  to  the  raising 
of  money  out  of  lands  or  tenements,  are  allowed^ 
for  the  sake  of  convenience,  to  constitute  Chattel 
Interests.    Thus,  where  a  Testator  devises  lands 
to  his  Executors  ''for  payment  of  his  debts^  ct>. Litt. 4S. ». 
^  and  until  his  debts  be  paid ;"  this  gives  them 
a  chattel  which  will  go  to  the  executors  of  the 
surviviDg  Executor,  if  the  debts  be  not  fully 
paid  in  his  lifetime>  instead  of  ceasing  4ipoA  his 
death  as  a  freehold  estate  so  limited  would^ 
(867.)  And  where  llie  owner  of  land  graots  a  j«Qott  v. 
Rent  out  of  it  to  another,  with  a  clause  enabling  s^iTildf  119;. 
him,  when  the  Rent  shall  be  in  arrear,  to  enter  ^  ^''  ^^^• 
Bpon  the  land  and  take  the  profits  until  the 
airears  be  satisfied;    the  entry  of  the  party 

^  {B^5.  n.)  Half  a  year  is  one  hundred  and  eighty-two 
daj».  Co.  Litt.  i35.b.  But  if  the  tenancy  commence  flronr 
Me  <^  the  quarterly  feast  days,  (d5th  March,  34th  June, 
^  September,  aud  S5th  December,)  it  seems  that  the  htXi 
jnr  may  be  computed  from  feast  day  to  feast  day  with- 
out regard  to  the  number  of  days.  Doe  r,  KightUtf,  7  T* 
R*  63 :  Doe  ▼.  WatHns,  7  East,  551. 
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pursuant  to  that  clause  gives  him   a  chattel 
interest  of  a  like  indeterminate  duration. 

(868.)  Estates  by  Statute  Merchant,  Statute 
Staple,  and  Ele^t,  are  so  far  of  the  same  kind 
with  those  last  mentioned,  as  their  duration  is 
measured  by  the  satisfaction  of  a  debt ;  but  as 
the  tenancy  does  not  commence  until  an  £jl- 
tent  (i\  e.  a  valuation)  of  the  Tenements  had 
been  made  by  the  proper  authority,  these  Esfatefi 
Cootc  Mortg.  seem  to  have  all  the  certainty  of  continuance 
Pioicd.5S4.b.    which  is  necessary  to  constitute  a  Term    of 

Years.  And  accordingly,  although  the  Sta- 
tutes to  which  they  owe  their  origin,  speak  of 
the  seisin  of  the  Creditor,  and  provide  that  if 
dispossessed  he  shall  have  his  remedy  by  AsHzCy 
Co.  Lite.  43.  b.  yet  it  has  been  always  held  that  such  interests 

have  the  similitude  only  and  not  the  nature  of 
Freehold. 

(869.)  The  Statute  Merchant,  (for  so  the  in* 
strument  itself  is  called,  the  form  of  which  is 
prescribed  by  St  11  £dw.  1,  amended  by 
1 3  £dw.  1,  St  3,)  the  Statute  Staple^  (according 
fo  27  Edw.  3,  St  2,  c.  9,)  and  the  Recog- 
nisance in  the  nature  of  a  Statute  Staple, 
(under  St  23  H.  8,  c.  6,)  all  agree  in  this,  that 
they  are  recorded  acknowledgments  of  a  debt; 
which  not  being  paid  by  a  certain  day,  the 
Sheriff  is  authorized  to  'deliver  the  lands*  as 


*  (869.  n.)  The  word  *^  tenements''  abo  occurs  in  the 
St.  of  Edw.  3,  but  not  in  the  earlier  Acts ;  notwithstanding 
which  omission  it  has  been  decided  that  a  Rent  may  be 
extended  or  taken  in  execution  under  a  Statute  Merchant. 
Moore,  3a.  pi.  104. 
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Welt  as  goods  of  the  debtor  to  the  creditor  '^  by 

"  a  reasonable  extent^  to  hold  them  until  such 

'^  time  as  the  debt  is  wholly  levied."  (870.)  And 

the  liability  extends  to  all  the  lands  which  the  s  Bac.  Ab.  698. 

debtor  had  at  the  time  of  acknowledging  the 

Statute  or  Recognisance,   though  he  should 

afterwards  sell  or  otherwise  dispose  of  them^ 

and  to  all  which  he  may  afterwards  acquire. 

(871.)  These  Statuteis  and  Recognisances 
are  now  wholly  disused  ;  but  whatever  relates 
to  the  effect  of  a  Statute  Staple  is  still  of  prac- 
tical importance,  as  being  applicable  to  many 
cases  where  the  King  is  creditor.  For  by  St  33 
H.  8,  c.  39,  s.  50,  all  Bonds  relating  to  the 
Revenue  are  to  be  made  to  the  King  himself  in 
;i  prescribed  form,  and  being  so  made,  are  to 
have  the  effect  of  Statutes  Staple.  (872.)  And 
by  St  1 3,  £li2.  c.  4,  (already  referred  to)  all  (253. 62c.) 
Lands,  Tenements,  Profits,  Commodities  and 
Hereditaments  which  any  of  the  Treasurers, 
Receivers,  Tellers,  Customers,  Collectors, 
Fanners^  Officers,  and  Accountants,  there  enu- 
rated,  shall  have  within  the  time  whilst  he  shall 
remain  accountable,  shall  be  liable*to,  and  shall 
be  put  and  and  had  in  execution  for,  the  payment 
of  his  arrearages,  in  like  manner  as  if  he  had, 
the  day  he  became  first  Officer  or  Accountant, 
stood  bound  by  Writing  obligatory,  having  the 
efect  of  a  Statute  Staple,  for  the  payment  of 
the  same.  But  by  s.  1  o,  those  persons  are  ex- 
cepted whose  yearly  receipt,  or  whose  whole 
receipt,  shall  not  exceed  300 1. 
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(873.)  The  writ  of  Elegit,  (which  is  still  m 
use,)  was  given  by  St.  Westm.  2,  or  1 3  Edw.  1, 
St.  ly  c.  18,  to  be  issued,  ^^  when  a  debt  is  re- 
**  covered  or  acknowledged  in  the  King's  Courts 
^  or  damages  awarded/'  at  the  option  of  the 
Creditor^  instead  of  the  6rdinary  process  of 
execution.  The  Aet  directs  the  Sheriff  to  de- 
liver to  him  all  the  chattels  of  the  Debtor, 
(saving  only  his  oxen  and  beasts  of  his  plough,) 
arid  the  one  half  of  his  ^  land,  until  the  debt  be 
levied,  upon  a  reasonable  price  or  extenL 
(875.)  In  consequence  of  this  enactment,  a 
Judgment  for  debt  or  damages  in  any  of  the 
Courts  of  Law  at  Westminster,  whVther  given 
in  an  adverse  action,  or  entered  up  on  the  Rolls 
by  the  party's  consent  without  any  previous 
process  (unless  of  mere  formality,)  has  the 
like  effect  in  binding  his  present  and  future  real 
property  as  a  Statute  Merchant;  except  that 
only  one  half  of  the  land,  &c.  (to  be  set  out  by 
the  Sheriff  according  to  thevaluafeonf  made  by 


mbmmtmtm^'^m 


(S69. 11.)  *  (S74.)  This  mdudes  Rent,  and,  as  it  seenn,  etery 
kind  of  Real  Property  frfiioh  is  capable  of  vidttdtion  and 
division,  (2  Bac.  Abr.  712,  713^  excqyt  the  EcdeMBstical 
Benefice  (including  the  Glebe)  of  a  Parson  or  Vicar. 
These,  however,  may  be  subjected  to  execution  upon  a 
Judgment  by  means  of  a  Writ  of  Sequestration  directed 
to  the  Bishop.    Coote  Mortg.  gi. 

t  (S75.  «•)  This  valuation  is  always  below  the  truth ; 
which  has  given  eocasion  for  the  interference  of  Cousts  of 
Equity.  Coqte  Mortg.  65.  But  the  Court  out  of  which 
the  El^t  issued  will  now,  upon  Motion,  bring  the  Cre* 
ditor  to  an  account.    Price  ▼•  Vamey,  3  B.  &  C.  733, 
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a  Jury  summoned  by  him  for  the  purpose,)  can 

ultimately  become  the  subject  of  the  Estate  by 

Elegit     (876.)  And  if  there  be  such  au  Estate  MoirU  «.  jonet, 

subsisting,  only  one  half  of  the  remaining  moietjr 

of  the  lands  can  in  general  be  taken  under  a 

second  Writ  of  Elegit:  though  the  question 

between  the  two  creditors,  which  shall  be  en- 

titled  ta  the  entire  moiety,  will  depend  on  the 

priority  of  their  respective  Judgments.     But  if 

fte  Judgments  are  both  of  the  same  Term,  this  Atty.  Gen.  v. 

•     •  \i        j»ji»-  i»^i_  I.  i»x»         Andrew,  HardK 

IS  mcapable  of  decision ;  for  then,  by  a  fiction  95. 
of  law,  the  date  of  both  is  referred  to  the  first 
day  of  that  Term ;  and  thus  the  whole  land 
may  be  tafen  upon  two  Elegits. 

(877.)  In  consequence  of  the  fiction  just  sugd.Vwid. 
mentioned^  a  purchaser  might  be  injured  by  a  ^^'  ^^' 
Judgment  given  against  the  Vendor  even  after 
the  execution  of  his  conveyance.  And  there- 
fore, by  s.  14  and  1 5  of  the  Statute  of  Frauds, 
C29  Car.  2,  c.  3,)  Judgments  are  made  to  ope- 
rate, as  against  purchasers  bondjide  for  valuable 
consideration,  only  from  the  day  when  they 
are  signed  by  the  Judge  or  other  OflScer*. 
(878.)  And  they  are  also  by  St.  4  and  5  W. 
and  M.  c.  20,  (perpetuated  by  7  and  8  W.  3^ 
^  36,  8.  3,)  made  void  as  against  such  Pur- 
chasersy  unless  docketed  (or  indexed)  within  a 

*  (877. «.)  This  provinon  rela&g  te  Judgments  in  tbe 
King's  Coon  at  WestniinBter,  is  extended  to  those  in  the 
Courts  of  Great  Session  in  Wales,  and  in  tlie  Courts  of 
Session  in  the  Counties  Palatine,  by  St.  8  G.  i>  c.  35,. 
s.6. 
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certain  time;  which  it  is  now  the  p/actice 
to  do   immediately*  upon   their  being  signed* 

Sugd,  Vend.      (879.)  There  are  similar  provisions  in  the  several 

Register  Acts :  that  for  Middlesex  in  particular 
(235. 627.)   effectually  secures  the  purchaser  by  making  the 
Judgment  bind  the  lands  from  the  time  of  regis- 
tration only.     (880.)  And  all  Chattel  Interests 

658***  ^^^*      *^  Land  are  held  to  be  protected  by  s.  1 6  of  the 

Statute  of  Frauds,  which  enacts  that  no  Writ 
of  Execution  shall  bind  the  property  of  Goods^ 
but  from  the  time  that  such  Writ  shall  be  deli- 
vered to  the  Sheriff,  Undersheriff  or  Coroners, 
to  be  executed ;  which  time  is  to  be  indorsed 
by, them  upon  the  Writ     Before  the  Statute 

8C0. 171. a.;    Goods  and  Chattels  were  bound,  not  by  the 

Judgment,  but  by  the  award  of  the  Writ  of 

Execution,  and  from  the  time  of  its  date  or 

(241.)      Teste.    (881.)  Under  a  Commission  of  Bank- 

See  Tajior  v.    ruptcy,  by  St  6  G.  4,  c.  16,  s.  1 08,  (as  for- 

&*J.*39«.  *      merly  by  St  21  Jac.  c.  19,  s.  9,)  Creditors  by 

Statute,  Recognisance  or  Judgment,  not  having 
obtained  execution  and  an  actual  seizure  of  the 
.Bsii^upt's  property,  have  no  advantage  over 
the  other  Creditors. 

(882.)  The  tenth  section  of  the  Stat,  of  Frauds 
empowers  Sheriffs,  &c.  to  make  and  deliver 
Execution  upon  any  Judgmient,  Statute  or  Re- 
cognisance, of  all  such  Lands,  Tenements,  &c« 
as  any  other  person  or  persons  shall  be  seised 
or  possessed  of  in  trust*  for  the  party  against 

*  (882.  n.)  That  the  trust  must  be  entirely  for  the 
benefit  of  that  party,  see  Harris  v.  Booker^  4  Bing.  9& 
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whom  Execution  shall  be  sued,  like  as  if  that 
party  had  been  seised  of  such  Xands,  Tene- 
nients,  &c.  of  such  estate  as  they  be  seised  of  in  see  Sugd.vend. 
trust  for  him  at  the  time  of  the  said  Execution  *^' 
^^'    (883.)  It  also  makes  a  trust  in  fee  sim-       (734.) 
pie.  Assets  by  Descent  as  if  it  were  a  legal  Scottii.scho!ey. 
estate.     (884.)  But  the  trust  of  a  term  of  years  see  1  sand'ui. 
is  not  within  the  Statute.  ^^ 

(885.)  It  may  here  be  observed  that  a  Judg- 
menty  though  in  general  a  better  security  for 
the  payment  of  money  than  a  Bond  or  Cove- 
nant, as  it  constitutes  a  charge  or  Ren*  upon 
the  lands  of  the  debtor^  which  those  instruments 
do  not,  may  yet  be  found  inferior  to  them  in 
one  instance.  (886.)  For  if  the  debtor  die  seised 
of  lands  in  fee  simple,  or  pur  autre  vie,  which  (733.) 
descend  to  his  heir,  he  f  is  personally  liable,  in 
respect  of  these  assets  by  descent,  to  answer 

(885.  s.)  This  however,  until  the  execution  of  the  Elegit, 
does  not  amount  to  such  a  present  right  in  or  to  the  landy 
as  may  be  released  by  that  name.  Co.  litt.  a6s»  b ;  Bar- 
roio  v.  Grai^f  Cro.  £1.  5$.  But  the  right  of  execution 
maybe  released  by  apt  words.    2  Bac.  Abr.  706. 

t  (887.)  And  where  the  Debt  is  ascertained,  so  as  to 
be  recoverable  in  an  Action  of  Debt,  {WUson  v.  KniMey^ 
7  East,  128,)  the  same  liability,  by  St.  3  W.  and  M.  c.  14, 
(called  the  Statute  of  Fraudulent  Devises,)  is  extended  to 
devisees,  unless  the  devise  be  upon  trust  for  the  payment 
ofdebu. 

(888.)  A  Judgment  given  against  the  Ancestor  does 
DOt  bind  the  heir  personally.  3  Co.  12.  b.  And  when 
Judgment  has  been  given  for«  debt,  it  supersedes  or  ex- 
tiDguishes  the  previous  obligation.  Higgens's  Case,  6  Co. 
44-  b. ;  Stafford  v.  Clarke  2  Bing.  S77  •  hut  see  Twopenny 
▼.  Youngs  3  B.  &  C.  208. 
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any  debts  whicli  his  ancestor  has  by  Deed 
bound  himself  and  his  heirs  to  satisfy;  and 
thus  the  whole  debt  may  possibly  be  recov«:ed, 
when  a  maieiif  of  the  lands,  taken  by  Elegit 
under  a  Judgment,  might  not  prove  suffici^it 
^  Bk.  Ab.  80.  for  the  purpose.     It  is  to  be  observed,  however, 

that  the  Creditor  by  Judgtnent  has  the  first 
claim  upon  the  personal  estate  of  the  deceased. 

Sbct.  2. — 0/  the  Alienation  and  Extinction  of 
Chattel  Interests  by  Deed  or  other  Contract. 

9 

« 

(889.)  Evert  total  Alienation,  (odier  than 
testamentary,)  of  a  Chattel  Interest  which  is 
not  essentially  destructive  of  it,  is  called  an 
Assignment.    To  effect  this  a  Deed  in  general 
is  not  necessary ;  but  the.  third  section  of  the 
(157.)      Statute  of  Frauds  requires  writing  and  signa- 
ture.    (890.)  It  may  be  effected  by  any  words 
Pncmenter  v.     which  deuote  the  intention,  though  indeed  it 
Webber,  6  au.  ^^  ^^^^  formerly  held  that  the  words  *'  bargain 

B^^Ab  478  "  ^^^  *^^'*  ^Bi^  not  sufficient  to  transfer  the 
-9.   '  legal  estate.    (891.)  If  the  word  "Grant*'  be 

Bull.  Co.  Litt.  «sed,  it  implies  a  Covenant  for  quiet  enjoyment. 
sBilct'Ab.^GS.  (^9^')  ^^*  ^  ™^^^  Grant  of  the  Land,  without 
1  saik.  346.  words  of  limitation^  is  said  to  make  the  Grantee 
Defby  r.  Ta?.  ©ttly  Tenant  at  Will ;  though  a  Grant  of  the 
lor,  1  East,  50S.  Term,   or  the  Estate,   would  be  an  effectaal 

assignment. 

hS^'iVi  ^* '  (893-)  It  has  been  thought  that  the  operation 
s  PrettAbttr^i  of  an  Assignment  must,  like  that  of  a  Feoffinent 
Toach^t.  «5i ;  QT  Grant,  be  immediate ;  but  according  to  some 
1  H.^i.**^5.*°'  authorities  it  may  be  suspended. 
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(894:)  But  if  the  Alienation  be  for  a  term  of 
years  which  must  end  before  the  expiration  of 
the  original  Chattel  Interest,  this  is  not  an 
Assignment,  but  a  Demise  or  Underlease,  which 
lea?es  a  Reversion  in  the  Grantor;  and,  hke  (836.) 
any  other  Lease  for  years,  it  may  be  made  to 
take  effect  in  possession  or  estate  at  a  future 
day. 

(895.)  A  Husband  has  an  absolute  power  to  Co.  utr.  46.  b. 
assign  the  Chattels  Real  of  his  wife  to  whom 
he  will ;  but  if  he  neglect  to  exercise  this  power, 
they  go  to  the  survivor. 

(896.)  The  Rules  concerning  the  Merger  and    (730,  &c. 
Forfeiture  of  Chattel  Interests  are  in  general    '^*'^>  *^-) 
the  same  with  those  relating  to  Estates  for  life, 
but  with  some  variations.     With  respect  to 
Merger,  the  following  points  may  be  observed. 

(897.)  A  Term  of  Years,  of  whatever  dura-       (sss.) 
lioQ,  is  always  considered  as  of  less  magnitude  Co.Litt.54.b. 
(because  anciently  of  less  importance)  than  an 
estate  of  Freehold ;  and  therefore  if  the  same 
person  have  such  a  Term,  and  a  Freehold  estate 
immediately  succeeding  it,    and  both  in  the 
same  right,  the  Term  is  merged.    (S98O  But 
the  interposition  of  a  second  estate  for  years  3PrestCoiiT« 
vested  in  another  person,  is  sufficient  to  pre- 
vent the  merger  of  the  first. 

(899.)  A  Term  of  years  will  merge  in  the  Hugbet«^ 
immediate  reversion,  though  that  be  a  chattel  cro.  ei.  502. 
interest  also,  and  even  of  shorter  duration  than 
the  former :  but  whether,  if  the  second  Chattel  4  Bac.  Ab.  %n, 
be  a  Remainder^  the  merger  will  take  place,  is 
somewhat  doubtful. 
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(900.)  If  the  sole  owner  of  a  Term  become. 
(750,  &c.)    Joint-tenant    of    the    immediately    expectant 

clJ^fvimr    ^^^®^^^d>  whsX  has  been  said  of  an  Estate  for 
193.'  SeeCro'.  life  in  a  similar  case  seems  applicable ;  and  the 

El.  532.  c<m<r.  ,  /•  xi_      n^  r 

&B1AI.C0.       more  so,  as  by  a  merger  of  the  Term  for  a 

Hdq^^'^'  "**  moiety  the  Joint-tenancy  will  not  be  destroyed; 

Co.  Liu.  185.  a.  for  the  Freehold  Reversion  expectant  upon  a 

mere  Chattel  Interest  may  stand  in  Jointure 
with  a  Freehold  in  possession. 

Sogd.Veiid.  (901.)  A  Wife's   Chattel  Interest,  though 

absolutely  alienable  by  the  Husband,  will  not, 
(895.)  ^  ^  necessary  consequence  of  the  marriage,  be 
merged  in  his  Freehold ;  and  whether,  if  the 
Freehold  come  to  him  by  purchase  after  the 
marriage,  this,  without  any  further  act  by  him, 
will  cause  a  merger,  may  at  least  be  doubted. 

OrTjil^^S'   (9^2*)  ^^^  ^^^^  *^®  Husband's  Term  merge  in 
sugd.  Vend.  '   the  wife's  Freehold,  unless  one  or  the  other  be 

380. 

acquired  by  purchase  after  the  marriage,  or 
(348.)  the  husband  become  entitled,  by  the  birth  of  a 
child,  to  a  ftiture  Tenancy  by  the  Curtesy. 
(9^3-)  '^^6  Chattels  vested  in  an  Executor  are 
also  exempted  from  Merger  by  any  accidaital 
concurrence  with  the  Freehold  in  his  person ; 
and,  as  far  as  the  rights  of  the  Testator's  cre- 
ditors are  concerned,  from  Merger  by  the 
Executor's  own  purchase. 
(751.)  (904.)  Besides  those  Assurances  which  pro- 

4  Bac.  Ab.  212.  duce  a  Merger  properly  so  called,   of  which 

kind  is  a  Surrender ;  there  is  a  transaction  by 
'  which  an  *  Estate  for  years  may  be  extin- 

♦  (904.  n.)  An  Estate  for  life,  it  is  said»  may  also  be 
extinguished  by  a  Surrender  in  Law,  arising  from  the 
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guisfaedy  called  a  Surrender  in  law*  This  con* 
sists  in  the  acceptance  from  the  Reversioner,  of 
a  new  lease  for  any  term  whatever,  to  com- 
mence at  any  time  before  the  expiration  of  the 
old  one :  in  which  case  it  cannot  properly  be 
said  that  the  previous  term  is  merged  in  the 
Reversion,  unless  the  commencement  of  the 
new  lease  be  immediate ;  but  the  implied  Sur- 
render must  be  referred  to  the  supposed  incon- 
sistency of  retaining  the  former  estate,  and 
accepting  another  which  is  in  pait  concurrent 
with  it.  (905.)  But  where  the  new  Lease  is 
made  by  a  Tenant  for  life  of  the  reversion,  and  2*^V- ^p*°^ 

'  '  York,  6  Eait, 

mtended  to  take  effect  by  virtue  of  a  Power,  of  86. 
Appointment  extending  beyond  his  life,  it  shall 
not,  if  this  Power  be  ill  executed,  take  eflfect 
oat  of  the  lessor's  own  interest,  but  shall  be 
absolutely  void,  in  order  that  the  old  lease  may 
continue.     (906.)  On  the  other  hand  ah  agree* 
ment  for  a  new  Lease,  not  amounting  to  an  Hanierton«. 
actual  demise,  may  yet,  if  followed  by  a  cor-  c.478. 
responding  change  in  the  mode  of  occupation,    (838.  845.) 
constitute  such   a  Tenancy  at  Will  as  must 
^ply  a   relinquishment   of  the    pre-existing 
interest. 

(907.)  A  mere  Interesse  Termini  can  neither    (61. 131. 
promote  nor  hinder  the  merger  of  any  estate ;         ^  '^ 
wr  can  itself,  properly  speaking,  be  surren*  Doe«'waiier» 
dared;  (908.)  but  it  may  be  extinguished  by 

Gmt  of  a  new  Lease  even  for  years ;  (Touchst.  301 ;) 
but  for  this  purpose,  it  is  conceived,  the  new  lease  must  be 
made  to  commence  immediately.  .^^^ 

u 


4 
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*  

Co.  Litt.^sB.  a.  Surrender  in  Law,  or  by  Assignment  or  Release, 

(868,  &c.)     ^nd  it  is  said  that  thd  benefit  of  a  Recogni* 

sance,   &c.   may  be  assigned  to  any  person 

Cro.Ei.55«.     (though  he  be  not  the  debtor)  who   becomes 

owner  of  the  Land,  in  order  to  its  extinction. 
(370. 4x>3.)  (909.)  As  the  only  remedy  for  a  person  dis* 
possessed  of  a  Chattel  Interest  is  by  Entry  or 
Ejectment,  it  is  clear  that  (with  the  premier 
exceptions  in  respect  of  disability)  if  he  neglect 
to  enforce  it  for  twenty  years  after  bis  right  of 
possession  has  accrued,  the  right  is  in  effect 

^airciaimv.       lost»      (qio.)  But   the   right  of  posscssioDL  is 

A.  «i4.  sometimes  suspended  m  consequence  ot  intes* 

ta^y,  and  the  nonexistence  of  an  Administrator 
at  the  time  when  it  would  otherwise  acorue. 

Siffyn's  Case,        (91 1 .)  A  Chattel  Interest,  in  reject  of  which 

Cro.  Jac.  GO.      the  right  of  possession  has  already  accrued,  wiH 

also  be  barred  by  a  Fine  leried  by  the  Free* 
holder  in  adverse  possession,  and  five  years  hod- 

(187.  362.)    daim ;  and  so  it  seems  where  the  Fice  is  levied 

after  the  creation  of  the  interest,  biit  before  Ae 

commencement  of  the  possessory  right,  if  after** 

wards  five  years  of  nonclaim  immediately  fbl* 

(860.)       low  its  commencement.     (912.)  But  a  Tenb 

t  Vcntr.  3f9.     which  is  held  in  trust  to  attend  the  Revension 

or  Inheritance  will  not  be  afiected  by  aay  alien- 
ation, even  by  Fine,  of  that  Reversion:  ^  lor  die 

(400^  401.)  possession  of  the  land  by  the  owner  as  Tenant 
at  Will  to  his  Trustee  is  a  virtual  contiaeiing 
possession  of  the  Trustee  himself,    (g^i  s*y  1^^ 

Sp'**?"  "a        the  case  is   different  where  the  Purchaser  is 

Morris,  Cro. 

c»r.  110*         ignorant  of  the  existence  of  the  T^rm,  and  it 
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comes  afterwards  to  be  set  xxp  against  him  ;  for 
theiit  from  the  moment  of  the  Fine  being  iefiedi 
the  right  under  the  Term  was  adverse  to  the 
possession  of  the  inheritance. 

(914.)  These  attendant  Terms  may  also,  in 
some  cases,  be  set  aside  by  a  presumption  of 
Surrender.     Such   a  Presumption    stands  on 
somewhat  different  grounds  from  that  of  a  Con^       (fi^t*) 
▼eyanee  of  the  Fee  Simple  from  a  Trustee  to  .     i 

die  beneficial  owner,  because  there  is  a  certain  (^^*  *<•) 
utility  attributed  to  the  preservation  of  these 
Terms;  and  it  is  usual  to  keep  them  on  (oat^ 
notwithstanding  that  the  particular  purposes  for 
which  they  were  created  may  long  ago  have 
been  satisfied.  .  (91 5-)  Hence,  where  it  ap*  f/*^,j^4^g' 
peared  thait  in  17^27  a  Term  of  one  thousand 
years  was  created  for  securing  a  sum  of  money ; 
that  in  1751  provision  was  made  for  the  imme?* 
diate  discharge  of  that  sum ;  and  that  the  Deed 
of  1727  afterwards  came  into  the  hands  of  the 
owner  of  the  inheritance,  (which,  unless  a  dupli- 
cate existed,  showed  the  money  to  have  been  paid 
off;)  and  there  were  no  subsequent  traces  of 
the  existence  of  the  Term  till  1803,  when  it  was 
aligned  by  the  direction  of  the  owner  of  the 
inheritance  to  a  new  Mortgagee ;  it  was  afteiv 
mifds  decided,  (in  a  suit  in  which  that  Mort- 
gagee was  not  interested,  but  where  no  purpose  'V 
of  Justice  could  be  answered  by  presuming  a 
jSorrender,)  that  the  Jury  were  rightly  dbected 
to  consider  the  Term  as  subsisting  in  1808- 
^916.)  It  does  not  appear  In  this  Case  that  any 

u  2 
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Alienation,  Mortgage^  or  Settlement  of  the  ia* 
heritance,  had  been  made  between  the  years 
1751  and  1802:  but  w,hen  such  opportunities 
(especially  the  two  former)  have  been  suffered 
to  pass  without  any  recognition  of  the  existence 
of  the  TenUy  the  presumption  in  favour  of  its 
surrender  is  greatly  strengthened*.  Thus  where 
Ex  jmru  Hoi-  a  Term  had  been  created  in  1 735,  became  satis- 
Veiid.4l8!       fied  in  1 75 o,  and  was  never  afterwards  noticed, 

though  there  had  been  a  sale  of  the  land  in  1 784^ 
another  in  1791,  and  a  third  in  1792^  it  was 
held  in  1821  that  this  Term  no  longer  consti- 
tuted any  part  of  the  Title  to  the  Land*    So 
Emery  «.  Gro-   where  a  Term  was  created  in  1 7 1 1 ,  and  in  1 744 
ML  '      "^       a  Settlement  was  made  of  the  inheritance,  con- 
taining a  Covenant  that  it  was  free  from  incum- 
brances;  this  Term  also   was  suffered  to  be 
neglected  in  1821.     (917.)  But  again  it  is  to 
be  observed,  that  in  these  Cases  the  Terms  did 
not  appear  to  have  been  ever  vested  in  the 
Trustees  upon  an  express  trust  to  attend  the 
inheritance,  (though,  if  they  were  indeed  sub* 
sisting,  such  a  trust  would  have  been  raised  by 
implication  from  the  circumstances.)     Such  an 
express  trust  must,  it  is  conceived,  have  the  same 
effect  in  resisting  the  presumption  of  surrender, 
which  an  express  direction  to  surrender  the  term 
(63 1 .)       after  the  particular  trusts  should  be  accomplished 
Doe  V.  Wrigbie,  would  havc  in  promoting  it.    (9 1 8,)  Yet  in  an 

£jectment  where  each  party  claimed  as  beir  at 
law  to  the  same  ancestor ;  (which  made  it  ex- 
pedient for  the  purpose  of  justice  that  a  Term^ 
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to  the  beliefit  of  which  neither  could  show  any 
Title  but  that  which  he  had  to  the  inheritance, 
should  be  removed  out  of  the  way ;)  a  Term 
which  in  1735  was  assigned  upon  trust  to  secure 
Hnannuity,  (which  expired  in  1 741,)  ^^  and  after 
*^  that  to  attend  the  inheritance^*'^  was  presumed 
in  1819  to  have  been  surrendered;  no  notice 
of  it  having  been  taken^  nor  indeed  any  oppor- 
tunity of  recognising  it  having  occurred  since 
17359  except  that  on  a  sale  of  part  of  the  land 
m  1 801  a  Covenant  was  entered  into  for  pro- 
ducing the  Deed  which  created  the  Term,  and 
also  the  Assignment  of  1 735 ;  but  as  these  Deeds 
(at  least  the  latter  of  them)  seem  to  have  been 
important  as  evidence  of  the  Seisin  on  which    <4i8,  &c.) 
the  Title  to  the  inheritance  depended,  such 
a  stipulation  concerning  them  could  afford  no 
inference  as  to  the  continuance  of  the  Term. 
(919.)  In  the  same  year  (1819)  a  decision  was  Doei».HiMer, 
made  which  has  been  regarded,  not  only  by  that 
part  of  the  Profession  which  is  most  conversant 
with  Real  Property,  but  by  a  high  Judicial  Au-  s««  Sagd.VeBd. 
thority,  as  carrying  the  doctrine  of  presumption 
to  an  unsafe  extent     In  that  Case,  a  Term  had 
been  assigned  in  1779  to  a  Trustee,  to  attend 
the  inheritance;  in  a  Marriage  Setdement  of 
the  land  in  1 8 1 4  no  notice  was  taken  of  it ;  (an 
omission  which,  though  litde  advisable,  is  very 
far  from  beihg  singular ;)  in  1816,  A.,  (the  Te- 
nant for  life  under  the  Settlement,)  conveyed 
his  estate  to  his  Mother  by  way  of  Mortgage 
for  securing  a  debt  which  he  owed  her ;  pre- 

u  3 


294  ^^  CHATTEL  1KTXAE6T8. 

Tionsiy  to  which  he  had  acknowledged  a  Judg- 
ment to  B.  for  another  debt:  in  1818  B.  sued 
(873)  out  a  Writ  of  Elegit  upon  this  Judgment,  and 
to  enforce  it,  brought  his  Ejectment  i^inst  the 
persons  in  possei^ioh  by  tide  derived  from  ^/s 
Mother ;  who  therefore  sought  to  protect  them- 
'  selves  by  obtaining  an  Assignment  of  the  Term^ 
from  the  Administrator  of  the  (AA  Trustee,  to  a 
Trustee  of  their  own  nomination.  Supposing 
the  Term  to  have  been  subsisting,  as  it  could 
(884.)  not  be  affected  at  law  by  die  Elegit,  it  would 
have  afibrded  a  sufficient  answer  for  the  Mort« 
gagee  or  her  representatives,  (though  not  so 
1 T.  R.  760.  n.  5  easily  perhaps  for  A .  himself  who  contracted  the 
rr!  11.49. '  Debt,)  to  the  claim  of  JB.  the  Judgment  Cre- 
ditor ;  and  the  object  of  the  Assignment  was  to 
show  that  the  Term  did  still  subsist.  But  it 
seems  to  have  been  here  rightly  decided  that 
such  an  Assignment  made  after  the  Action  com- 
menced could  have  no  weight  as  evidence  of 
the  Term's  existence :  the  part  of  the  decision 
which  has  been  objected  to  was,  that  a  Suiren- 
(917.)  der  of  a  Term,  assigned,  only  forty  years  before, 
expressly  to  attend  the  inheritance,  was  pre- 
sumed, in  consequence  of  the  omission  to  recog- 
nise it  in  the  Marriage  Settlement,  and  in  a 
subsequent  Mortgage  of  a  partial  interest  cre- 
ated by  that  Settlement.  An  additional  reason 
indeed  was  the  want  of  evidence  that  any  pro- 
vision had  been  made  on  either  occasion,  by 
placing  the  Deeds  relating  to  the  Term  in  an 
unjexceptionable  custody,  to  prevent  a  fraudu- 
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tent  advantage  being  made  of  it  if  it  really 
existed.     And  it  is  reported  to  have  been  said, 
tiiat  if  it  had  appeared  that  those  Deeds  had 
been  delivered  to  the  Trustees  of  the  Marriage 
Settlement,  as  one  of  the  securities  for  the  Set* 
tiementy  the  case  would  have  stood  on  very  dif- 
fefeAt  grounds.    The  argument  however  which 
18  drawn  from  their  not  having  been  so  delivered 
seems  to  have  two  defects ;  for  in  the  first  place 
the  retention  of  Tide  Deeds  by  the  husband, 
however  unsafe  if  he  should  prove  dishonest,  is 
confessedly  usual;  and  secondly,  it  does  not 
fellow  with  any  certainty,  that  because  the 
Dee^  were  not  delivered  to  the  Trustees  they 
must  have  been  retained  by  the  husband.   Such 
an  inference  involves  and  rests  upon  the  pre- 
san^tion  that  the  estate  was  not  in  Mortgage 
at  the  time  of  the  Setdement,  and  is  therefore 
the  less  suited  to  be  the  foundation  of  anotheor 
presumption.    An  undisclosed  Mortgage  is  per- 
haps as  likely  to  ei^ist  as  a  concealed  Surrender. 
And  it   happened  that  in  diis  Case  such  a 
Mortirafire  did  exist,  and  beine  produced  at  the  Doo  v.  Poland. 

.  .  1      «  ,  ■« .      .  1  t     t^        *  S«gd.  Vend. 

trial  of  a  second  Ejectment  brought  by  the  par-  4«i. 
ties  who  were  Defendants  in  the  first,  turned 
the  scale  of  presumption  decidedly  in  favour  of 
the  existence  of  the  term.  This  Mortgage  con- 
tained a  general  deokration  of  the  trusts  of  all 
outstanding  Terms  in  fevour  of  the  Mortgagee, 
to  whom  also  it  aj^eared  that  the  Deeds  relating 
fo  die  Term  in  question  had  been  actually  deli- 
vered.   (920.)  However,  in  a  still  later  Case,  S^^/iB. 

y    A  &C.616. 
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such  a  general  declaration  of  trusts  appears  to 
have  been  considered  as  affording  no  indication 
of  the  existence  of  the  particular  Term  in  ques- 
tion ;  for  though  assigned  in  1 785  on  an  express 
trust  to  attend  the  inheritance,  which  in  1 793 
was  sold  and  conveyed  to  the  Purchaser  with  a 
general  declaration  of  this  kind,  the  Term  was 
yet  in  1 825  presumed  to  have  been  surrendeted. 
This  decision  may  perhaps  be  considered  as 
going  even  beyond  that  of  Dot  v.  Hibkr,  and 
therefore  as  marking  the  perseverance  of  the 
Court  of  King's  Bench  in  a  doctrine  which  has 
been  openly  disapproved  by  Courts  of  anothw 
kind.  (92 1  •)  The  matter  may  indeed  be  con- 
sidered in  some  degree  as  raising  a  question  of 
jurisdiction  between  the  Courts  of  Law  and  of 
Equity ;  and  it  is  to  be  feared  that  the  uncer- 
tainties of  Title  produced  by  their  variance  will 
long  continue  to  be  a  burden  upon  landed  pro- 
perty, unless  a  higher  Power  interpose  to  abo- 
lish these  artificial  interests,  which  owe  their 
existence  to  the  accidental  omission  of  a  word 
(129.)  in  the  Statute  of  Uses.  Possibly,  before  the 
third  century  from  the  27  H.  8.  shall  have  been 
completed,  the  Legislature  may  think  fit  to  vin- 
dicate the  efiicacy  of  its  own  remedial  Act.  In 
the  mean  while,  the  hardly  authorized  half  mea- 
sures of  the  Courts  of  Law  only  increase  the 
evil,  by  rendering  that  part  of  a  title  useless 
which  it  is  yet  unsafe  to  negleet.  (922.)  It 
seems,  however,  that  a  limit  has  been  fixed 
beyond  which  no  arbitrary  presumption  of  Sur- 
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render  can  be  made ;  for  it  has  been  held  that  Doe  v.  CaWen, 
a  Term  cannot  be  thus  set  aside  within  twenty  ^ 
years  from  its  creation,  when  it  is  not  certain 
that  all  its  purposes  have  been  satisfied.     And 
it  may  be  inferred  that  the  same  number  of  years 
mast  have  elapsed  since  the  last  assignment  or 
other  direct  recognition  of  a  Term,  which  is 
subject  to  an  express  trust  to  attend  the  inheri- 
tance, before  a  surrender  of  it  can  in  any  cir- 
cumstances be  presumed.    (923.)  This  last  rule 
however  may  not  perhaps  be  applicable  where 
there  is  no  such  express  trust,  although  thete      (9^7-) 
should  not  be  any  original  direction  for  the  sur- 
render of  the  Term  upon  its  purposes  being 
folfilled.     Such  a  direction  indeed  is  not  usual, 
because  its  object  is  better  answered  by  a  Pro- 
viso that  the  Term  shall  cease ;  but  it  may  be       (,S5 1 .) 
worthy  of  consideration,  whether,  if  the  Proviso 
should  happen  not  to  embrace  in  its  hypo-  SeeSngd.yend 
thetical  part  all  the  events  in  which  the  longer 
continuance  of  the  Term  might  become  unne- 
cessary, it  might  not  yet  be  regarded  as  affording 
to  the  Trustee  a  hint  of  intention,  that  the  Term 
should  in  no  case  be  kept  on  foot  longer  than 
its  declared  purposes  required. 

(924.)  The  doctrine  of  presumption,   as  it 
regards  the  transfer  of  Terms,  is  not  confined  E«ri  «•  Buter, 
to  cases  of  mei^r  or  destruction.     For  in  a  case  ists.  And  ace 
where  land  had  been  occupied  for  the  last  ^^   •  '^^^ 
seventy  years,  by  virtue  apparently  of  a  much 
more  ancient  lease  for  a  long  Term,  and  that 
Lease  was  produced,  the  intermediate  Assign- 
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meiits  necessary  for  completing  the  Tide  were 
presttitied.  Bat  here,  it  must  be  observed,  tlie 
Term  constituted  the  whole  ostensible  title  of 
the  persons  who  had  been  in  possession  of  the 
land  :  had  they  been  entitled  to  the  inheritance, 
while  the  Term  was  professedly  vested  in  a 
Trustee  for  them,  the  Court  might  possibly 
have  been  more  inclined  to  presume  a  Surrender, 
than  to  restore  the  continuity  of  a  broken  chaiin 
of  Assignments. 
6  Co.  13.  b. ;        (gas.)  It  appears  that  an  Estate  by  Statute, 

Recognisance,  or  Elegit,  may  be  extinguished 
by  any  act,  (as  a  Deed  of  Defeasance,  or  of 
Release,)  which  extinguishes  the  debt ;  but  if 
die  estate  have  been  assigned  to  a  third  person, 
{at  lea^  if  Widi  the  debtor's  knowledge,)  that 
Assignee  must,  it  is  conceived,  be  a  paity  to 
die  Defeasance ;  though  such  a  Deed  executed 
by  him  alone  mig)it  not  be  sufficient  for  die 
purpose,  since  the  Debt  itself  could  not  have 
been  assigned  to  him. 
Co.iitt.  150.  • ;  (926.)  It  is  also  held,  (however  unreasonaUy,) 
t  venir.  33«.    t|hat  if  a  Tenant  of  any  of  these  estates  ^uhe 

ibe  immediate  reversion  in  fee  of  any  part  of 

the  same  land,  whether  by  purchase  or  descent, 

his  former  estate  in  the  whole  land  is  exdn- 

guished. 

tTcntr. asj.        (927)  I^  die  owner  of  any  such  estate  ac- 

riS  v.'^Sr*'  ^^^^^  *^^  inhOTtance  of  the  same  land,  but  sub- 

wt.  Pre.  Cha.  j^j  j^  ^  like  estate  interposed  which  is  sufficient 

to  prevent  the  merger  or  extinguishment  of  the 
first,  and  levy  a  Fine;  this,  though  it  camiot 
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fmperly  transfer,  will  extinguish  his  chattel 
interest ;  and  the  person  entitled  to  the  inter- 
mediate estate  will  then  have  a  right  to  the       (jqs.) 
possession.    The  same  doctrine  seemA  applica^- 
ble  to  Terms  of  years  properly  so  called. 

($38.)'  If  a  mere  Tenant  for  years,  or  at  will, 
lery  a  Fine,  it  does  not  divest  the  reversion,  or 
cAer  tikerior*  eMate ;  and,  unless  the  Connsee 
iMe  an  estate  of  fr^hold  in  the  tenements,        (^^') 
Strangers  may  avoid  it  by  the  Plea  of  ^  Partes 
^  FiniB  nihil  habaerunt.''    It  amounts  however       (7^*) 
to  a  forfeiture.     But  if  the  same  person  make  a 
Pteffinent,  thid  in  general  works  an  extinction       (71.) 
ef  the  Chattel,  and  an  acquisition  of  the  free- 
hold and  fee  simple,  by  Disseisin ;  and  then  a 
Fme  may  be  levied  by  him  with  effect.    Yet  if 
be  continue  to  pay  rent  to  the  reversioner,  as  If  J  ^o  Y?  ^^' 
nothing  had  happened,  the  Feofiment  will  be 
considered  fraudulent  and  void ;  and  then  the 
Fine  must  also  be  ineffectual. 

(qm.)  Persotis  who,  by  virtue  of  old  unre-  Sf  •  swd.  Uj. 
deemed  mortgages  or  otherwise,  have  become  Ut.  40,  &c. 
possessed  of  long  Terms  of  years,  of  which  the 
Revemioners  ar6  unknown,  sometimes  endea- 
toor  to  convert  their  Chattels  into  freeholds  by 
^e  m^anfi  above  mentioned ;  and  it  is  certainly 
desirable  that  they  should  have  the  power  to  do 
so.  But  as  it  must  appear-  imprudent  to  risk 
the  extinction  of  a  good  estate  for  years,  upon 
the  confidence  that  no  reversioner  will  appear 
and  take  advantage  of  it  before  the  five  years 
from  the  last  proclamation  of  the  Fine  have 
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expired,  (to  say  nothing  of  the  possibility  that 
a  Settlement  may  have  been  made  of  the  Rever- 
(89.)        sion,  which .  might  protract  the  danger  indefi- 
nitely,) it  is  usual  in  these  cases  to  take  the 
precaution  of  first  assigning  the  Term  to  a 
Trustee,  that  it  may  be  kept  on  foot  to  attend 
the  inheritance  to  be  acquired  by  the  subequent 
operation,  and  may  thus  afibrd  a  retreat  finom 
(8Co-  n.)     the  Reversioner's  attacks.     (930.)  This  practice 
however  is  attended   with    a  diflSculty  which 
seems  insuperable.     For  in  order  to  divest  the 
estate  of  the  Reversioner  by  the  Feofihient, 
(4a.  70.     either  the  prior  estate  for  years  must  be  divested 
^^^*)       also,  or  the  Tenant  for  years  must  assent  to  the 
Livery.    But  the  Assignor,  being  Tenant  at 
(401.)       Will  to  his  Trustee  by  virtue  of  an  implied  con-- 
tract  arising  out  of  the  Trust  itself,  cannot  by 
his  Feoffment  divest  the  Trustee's  estate,  out 
of  which  his  own  possession  continues  to  be 
derived,  as  long  as  the  fiduciary  relation  sub- 
Doe  v.  Lynes,    sists.     It  is  therefore  only  by   the  Trustee's 
^^'      '    ^'   assent  that  the  Feofiment  can  be  effectually 

made ;  in  other  words,  the  Tenant  for  years  is 

an  indispensable  party  to  the  act  by  which  the 

Doe  d.  Ld.       Reversioner  is  disseised ;  and  it  seems  to  follow 

Mood  J,  I'sand.  that  iu  ordcr  to  that  disseisin  an  act  of  for* 

&cfsw,iu'     feiture  must  be  committed,  which  will  give  the 

Reversioner  an  immediate  right  of  entry. 
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"Sect.  3. — Of  the  Testamentary  Alienation  and 
Posthumous  Transmission  of  Chattel  Interests* 

(931.)  Chattels  Real  are  transmitted  by 
WUl  in  the  same  manner  as  Chattels  Personal ; 
that  is,  they  go  in  the  first  instance  to  the  Exe- 
cutor or  Executors,  for  the  payment  of  the  Tes- 
tator^s  debts;  in  order  to  which  not  only  the 
single  Executor,  or  all  of  them  if  more  than  one, 
but  any  one  without  the  others,  has  an  absolute  Dyer,  23.  b. 
power  to  assign  and  dispose  of  them.     (932.) 
But  if  bequeathed  to  any  person  by  the  Will,  Doe  v.  Gaj» 
ihey  pass  to  him  without  any  Assignment,  by         ' 
the  mere  signification  of  the  Executor's  Assent ; 
after  which,  if  the  possession  be  withheld,  the 
legatee  has  his  remedy  by  Ejectment    And  it 
seems  to  Be  immaterial  whether  the  Chattel  be  ^^  v.  j.  ssi. 
particularly  named  in  the  Will,  or  included  in 
a  general  residuary  bequest.     (933-)  Such  a 
Residuary  bequest  includes  the  subjects  of  le-  s  v.  j.  S5. 
gacies  which  have  lapsed  by  the  death  of  the  (275. 279.) 
legatee,  and   all   other  personal   property   to 
which  the  Testator  may  be  entitled  at  the  time 
of  his  death :  for  the  law  regards  any  intestacy, 
as  to  personal  estate,  as  inconvenient.     (934. ) 
But  if  the  residuary  bequest  itself  fail,  entirely  skrymsherv. 
or  in  part,  an  intestacy  to  that  extent  cannot  be  1  swaokt.  W 
avoided. 

(935O  Th®  Law  does  not  prescribe  any  for- 
malities to  a  written  Will,  so  far  as  it  concerns 
Goods  and  Chattels  or  Personal  Estate ;  though 
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the  Statute  of  Frauds  (29  Car.  2,  c.  3,)  in  ss.  19, 
20,  21,  22,  23^  contains  several  provisions  rela- 
ting to  Nuncupative  of  mere  oral  Wills,  which 
in  consequence  canndt  jbe  substantiated  but  by 
the  testimony  of  three  witnesses ;  bor  can  that 
testimony  be  received  after  4six  moiiihs,  unless 
reduced  to  writing  within  six  days  aftar  the 
words  were  spoken,  "  (936.)  The  Ecclesiastical 
Coulrts,  to  which  the  whole  power  of  determining 
the  validity  of  Wills  as  to  personal  estate  is  coa- 
w'ik«/i  fided,  are  in  general  sufficiently  indulgent;  re- 
MeriT.  503.      garding  not  so  much  the  form  of  the  Instrument, 

as  its  apparent  completion,  in  whatever  shape 

&HM"."nf*'*'*  the  Testator  may  have  chosen.  (937-)  An  In- 
fant may  make  a  Will  at  the  age  of  eighteen,  if 
not  before.     (938.)  And  a  Feme  Covert  may 

^u^:j7oT'  ^^^^  ^^^  ^^^  ^^^  huslyfnd's  consent :  but  it 
R.  V.  Bettt J     seems  that  a  general  conafent  is  not  sufficient ;  it 

worth,  2  btra.  _  ^  ,     J  .      ,       %»».«  i  -r 

891.  must  be  a  consent  to  that  particular  Will,  and  ti 

the  husband  survive,  must  continue  after  heir 
death  ;  though  where  there  is  a  general  consent 
by^  Agreement  before  marriage,  the  particniar 
consent  will^  in  the  absence  of  evidence  to  the 
contrary,  be  presumed.     But  if  the  Wife  sut- 

sp«raraeii  v.      yjyp   jj^y  i^yjii  SQ  made  will  not  affect  any  pro- 

t  East,  b5f.)     perty  which  she  may  acquire  after  her  husband*^ 

death.  (939O  It  is  the  business  of  the  executon  to 
proive  the  WiD  by  proper  evidence ;  after  which 
it  is  retained  by  the  Court,  and  an  authexitid 
Copy,  called  the  Probate,  delivered  to  the  Exe- 

3  Bac.  Ab,  52,  cutors  J  the  productiou  of  which  is  necessary  for 

the  assertion  of  their  rights  in  any  other  Court, 
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though  it  is  not  necessary  that  it  should  have 
been  obtained  before  they  exercise  that  authority 
of  which  it  is  the  ultimate  criterion* 

(940.)  The   Ecclesiastical   Courts  assert  a 
power  not  only  of  proving  but  of  approving  Tes-  iJnd.  isi. 
taments ;  which  is  said  to  m^an  nothing  more 
than  taking  the  proofs,  and  decreeing  their  va- 
lidity.    They  are  allowed  however  to  be  the 
sole  Judges,  not  jonly  of  the  validity,  but  of  the 
*  contents  of  these  instruments.     (941O  Hence '^<>rt*'n«- 
the  Probate,  and  not  the  Will  itself,  is  consi^  &^,  219. 
dqred  as  the  Original ;  and  being  taken  by  aur 
thority,  and  of  a  public  nature,  a  Cc^y  of  it  is 
said  to  be  evidence ;  though  perhaps  not  in  fa-  ismo<i.  s4> 
TOUT  <^  the  Executor  himself,  who  if  he  have  tiirop^,  3  saik. 
lost  the  Probate  may  obtain  an  Exemplification  shepherd  ». 
of  it    (942.)  The  Ledger  Book  of  the  Ecclcr  Sh^^^rthose, 
siastical  Court  appears  to  be  a  Duplicate  of  this  buIln.p.mg. 
Original :  and  it  seems  that  the  OfjSce  Copies  ^^^^^^  ^^^  ^^ 
of  Wills  are  taken  from  the  Ledger  Book.  These  J^^J."-  ^*»- 
Office  Copies  are  directed  by  St.  21  U*  8^  c.  5, 
s*5y  to  be  delivered  to  imy  applicant  by  th^ 
persons  havinir  authority  to  take  Probate  of  P«r  Hou  in  l.. 

m        •  y     '       i,M'    '  1  1  of  Ev.  74.  or 

lestaments,  or  their  Mmisters;  and  yet  tney  tBacAb.asi; 
lia?e  sometimies  been  rejected  when  offered  a^  240  ;*co*x  rl"^ 
evidence ;  but  it  was  long  ago  declared  that  this  j,c["|i^"' , 
practice  ought  to  be  altered^ 
(943O  After  a  considerable  length  of  time,  as 


*  ^40.  M.)  If  the  Wm  be  in  a  foreign  language,  the 
Probate  contains  the  words  of  the  Original,  with  a  Trans* 
btiim ;  but  t!ho  latter  is  not  conclttsiTe.    1  P.  W.  s^^- 
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forty  years,  it  may  be  presumed,  if  necessaiy", 
that  a  person  was  Executor  or  Administrator 

iM.  &S.38Q.  who  appears  to  have  acted  in  that  capacity: 

(944.)  And  in  the  investigation  of  a  Vendor's 
Title,  it  is  not  usual  after  a  lapse  of  thirty  or 
forty  years,  to  require  the  recital  of  such  a  fact 
to  be  verified  by  the  production  of  an  Office 
Copy  or  Extract. 

sBac.Ab.a4;       (945*)  There  is  no  particular  form  in  which 

3  ^r,  im.'      the  Executor  ought  to  signify  his  assent  to  a 
(932.)       bequest  or  legacy ;  he  may  do  so  either  by  act 

Doe  V.  sturges,   or  word.     But  if  he  be  himself  the  legatee  of  a 

Chattel  Real,  subject  to  a  further  Executory 
Bequest  of  it  to  another  person,  his  own  entry 
upon  the  land  will  not  of  itself  be  construed  as 
an  Assent ;  for  he  must  assent  to  both  disposi- 
tions if  he  do  to  either,  and  it  might  be  incon- 
venient to  him  to  be  thus  deprived  of  his  official 
power  over  the  property  by  an  ambiguous  and 
perhaps  necessary  act. 

Lampet**Case,       (946.)  By  mcaus  of  au  Exccutory  Bequest, 

a  kind  of  Settlement  may  be  made  of  an  Estate 
for  Years  in  Land,  or  of  any  other  Chattel  Real. 
Thus  if  Leasehold  Property  'of  this  kind  be 
bequeathed  to  A.  for  life,  and  after  his  death 
to  jB.,  this  is  not  properly  a  division  of  Ae 
Term  into  Particular  Estate  and  Remainder; 
for  that  would  be  inconsistent  with    the  old 
(d07.)       notion  that  an  Estate  for  Life  is  of  greater  mag* 
nitude  than  any  term  of  years ;  but  it  is  a  be- 
quest of  the  whole  Term  to  ^.,  subject  to  an 
executory  bequest  to  £.,  to  take  effect  in  ike 
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event  0f  i^.V  dying  before  the  expiration  of  the^ 
Term,    (947.)  This  fhture  interest  of  B.  re-       (282.) 
sembks  an  Executory  Devise  df  the  inherit- 
ance ;  it  cannot  be  defeated  by  any  act  of  A. ; 
and  thcHigh  it  may  be  released  to  A.j  it  caimot        (4a.) 
be  assigned  to  a  Stranger*    (948*)  If  however  Fearne^CR. 
the  bequest  be  to  B.  and  the  heirs  of  his  body, 
no  hmited  interest  analogous  to  an  estate  tail 
is  thns  created ;  but  the  whole  residue  of  the 
Term  will  vest  absolutely  in  B.,  or  his  executors 
or  administrators:    (949O  and  if  there  be  a 
further  executory  bequest  to  C.  on  the  death  of 
B.  without  issue,   this,   being  too  remote,  is       {^^^') 
voixL    (950.)  Yet  if  the  first  executory  bequest 
had  been  made  not  to  B.  (a  person  ascertained) 
but  to  an  unborn  son  of  A.,  and  the  heirs  of  ^y^^'  ^•^' 
the  body  of  that  son,  with  a  further  bequest  m 
deficmlt  of  such  issue,  to  C. ;  then,  if  A.  hap- 
pened never  to   have  a  son,    the    executory 
bequest  to  C.  would  take  effect ;  though  if  any 
son  of  J»  were  bom,  the  first  executory  bequest 
would  immediately  become  absolute,  and  the 
ulterior  disposition  void.     (95 1*)   It  appears 
therefore  that  in  a  Settlement  of  Chattels  there 
may  be  an  interest  answering  to  a  remainder 
expectant  upon  a  contingent,  but  not  upon  a 
vested,  Estate  Tail.    And  hence,  if  *  Freehold 

*  (952.)  Real  and  Personal  Property  are  often  included 
in  me  sweeping  description :  but  it  is  to  be  observed  that 
if  a  Testator,  having  Freehold  Estates,  make  a  general 
Devise  of  all  his  *^  Manors,  Messuages,  Lands,  Tene< 
**  iomu  and  Hereditamento/'  this  will  not»  without  some 
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and  Leasehold  Property  be  disposed  of  in  a 
Will^  by  words  applicable  in  the  same  sense  to 
bothy  and  with  the  intention  to  treate  a  like 
Settlement  in  bodi,  the  same  mistake  or  inad- 
verlence  which,  by  giving  an  Estate  Tail  in  the 
first  instance  instead  of  an  Estate  for  Life,  will 
render  the  succeeding  limitations  of  die  Free- 
hold Property  precarious,  must  render  those  of 
the  Leasehold  void.  (953-)  To  obviate  this 
inconvenience,  the  same  words  have  sometimes 
received  different  constructions  in  the  same  in* 
strument  according  to  their  subject  matter: 
(954.)  and  though  it  is  in  general  a  rule  thai 
whatever  words  would  give  an  Estate  Tail  if 
applied  to  the  inheritance,  (whether  by  precise 
limitation,  or  under  the  Rule  in  Shelley's  Case, 
or  by  implication,)  will  give  the  entire  and 
absolute  interest  when  applied  to  a  Chattd; 
(955O  y^  the  Courts  have  in  some  cases  allowed 
those  to  be  words  of  purchase,  as  relating  to  a 
Chattel,  which,  if  they  related  to  die  inherit- 
ance, would  be  words  of  limitation ;  (956.)  and 
they  have  also  been  studious,  in  the  case  of 
Chattels,  to  restrict,  if  possible,  the  significa* 
tbn  of  the  words  ^  dying  widiout  issue,"  or 


(505.) 


further  mdicatSon  of  intentioR, be conAiered  Mcompnmmg 
any  X%anel  Interest  which  he  may  ako  possess;  i^J^amp^ 
ton  ▼.  Lawkyf  8  B*  and  P.  303 ;)  tboagh  if  he  ibad  no 
freehold  property,  thn  descnption,  eroQ  if  the  wor4 
^*  freehold"  were  aiMed  to  it,  would  becooie  applicAle 
to  any  interest  wfaich  he  miglit  liate  m  Land*  Ham  ▼• 
BarilHt,  Cro.  Car.  agt ;  Day  «.  Trigg^  1  P.  Wbis.  ^86. 
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ihn  %%  to  a  fftilure  of  issue  which  shall  take 
place  within  some  period  not  exceeding  the 
limits  prescribed  for  the  prevention  of  perpe* 
toities ;  and  therefore  the  expression  ''  without  (665.) 
''  kamg  issue"  is  here  construed  in  its  natural 
sens^. 

(957)  When  there  is  no  Will,  Letters  of 
Administmtioii  are  granted  by  the  Ecclesiastical 
Court  to  the  proper  applicant.    The  Admini- 
strator, thus  constituted,  derives  all  his  autho-  ^^•'i***^' 
rit;  from  the  Court ;  yet  his  previous  acts,  as  far  5  b!  &'a.745. 
as  cooeems  property  of  which  he  was  in  actual  ^l'^^^^ 
poasessiop,  though  no  further,  are  made  good  ^JJ  ^  ^****-  *"• 
by  bis  admission  to  the  office.    (958.)  He  ha^  9  co.  40. 
as  absolute  a  property  in  the  goods  and  chattels 
as  an  £xecutor ;  and,  if  there  be  more  Admi-  Jacomb  v.  hm- 
oistratori^  than  one,  it  seems  that  either  may  265.' 
act  without  the  other ;  though  this  has  beeii 
formerly  denied.    (959O  After  payment  of  the 
expenses  arising  from  the  Intestate's  death,  and 
oi  his  debts,  the  Administrator  is  directed  by 
St  23  and  523  Car.  2,  c.  1  o,  (ama[ided  by  St.  29 
^*  2,  c.  3,  St  25,  and  St.  1  Jae.  2,  c«  17, 
M.  5,  6,  7,  8,)  in  what  msM^ner  to  distribute  the 
residueof  his  personal  property.    This  duty  of 
distribution  seems  to  imply  that  the  Statute  SceDeeUt. 

-'  /»        1        StruM,  5T.  K. 

cannot  operate  like  a  Wul,  so  as  to  transfer  the  69o. 
legal  estate,   to  the  parties  entitled  under  its       (932.) 
provisions,  upon  the  mere  assent  of  the  Admi- 
nistrator ;  nor  perhaps  does  i|:  confer  any  right 
whidi  can  be  enforced  in  a  Court  of  Law, 
except  that  of  compelling  the  Ecclesiastical  8E«it,408. 
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Court  to  commit  Administration  to  one  or  other 
of  those  parties.  (960.)  If  there  be  a  Will 
without  any  appointment  of  Executors,  Letters 
of  Administration  cum  testamento  armexo  must 
be  granted ;  and  then  the  Will,  of  course,  as 
far  as  it  extends,  is  the  law  of  Distribution. 
(9^1 .)  An  examined  Copy  from  the  Registry 
©•▼is  0.  wa-     of  the  Court,  of  the  Act  by  which  Administra- 

liami ,  13  East,  .  Z^  j        -j 

232.  tion  was  granted,  seems  to  be  as  good  evidence, 

(941,  Q42.)    (unless  perhaps  for  the  Administrator  himself,) 

as  the  original  Letters. 
3B«c.Ab.i9;       (062.)  The  Executor  of  a  sole  Executor,  or 

Toll.  Ek.  115,       rM  •  c  ^  J  A.x. 

&c.  of  the  survivor  of  two  or  more,  provided  the 

Will  were  proved  by  him  or  in  his  lifetime,  is 

3  Bac.  Ab.  4« ;  Exccutor  to  the  Original  Testator :  (063.)  unless 

he  refuse  that  office ;  which  he  may  do,  while 
he  accepts  that  relating  to  the  property  of  his 
own  immediate  Testator,  though  not  vice  versL 

%  East,  5M.      (964.)  And  it  is  held  that,  for  the  purpose  of 
(938.)       thus  continuing  the  office;  a  Feme  Covert  Exe- 
cutrix may  make  a  Will  even  without  her  hus- 

1  Saik.  306.  band's  consent ;  (965.)  though  she  cannot  her- 
self act  without  that  consent,  and  the  husband 
may  act  against  her  will. 

3  Bac.  Ab.  19,  (966.)  If  the  solc  Exccutor,  or  all  the  Exe- 
cutors, die  without  proving  the  Will,  or  formally 
in  Court  refuse  the  Office,  an  Administrator 
(960.)  ^^^^  testamento  annexo  must  be  appointed. 
(967.)  And  if,  after  Probate,  the  sole  or  sur- 
viving Executor  die  intestate,  or  without  Exe^ 
cutor,  a  similar  grant  of  Administration  is  made, 
but  with  the  further  qualification  that  it  is  de 
bonis  non  administratis. 


&c 
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(968.)  The  reflisa]  of  an  Executor  in  the  WwWbrd  «. 
Ecclesiastical  Court  is  unavailing  in  the  Courts  1  Saik.  s99; 
of  Law,  if  he  have  previously  acted  in  the  Admi-  ^  ^^'  ^^' 
nistration  of  the  Testator's  property ;  a  fact  into 
which  the  Ecclesiastical  Court  *  cannot  inquire ; 
and  therefore  wherever  Letters  of  Administration 
are  granted  upon  the  refusal  of  Executors,  there 
'  is  some  danger  of  their  being  void.    (969.)  Nor     ' 
where   there   are  several  Executors,    is  such  Hcnsioe's  Ca«e, 
refusal  by  one  of  them,  however  attended  with  ^  ^•'  ^' 
inaction,  considered  in  the  Courts  of  Law  as 
absolutdy  divesting  him  of  the  office:   and 
therefore,  if  he  survive  the  others,  there  can  be 
no  Administrator  till  he  be   dead,    or  have 
refused  again. 

(970.)  An  Administrators  office  terminates       (957.) 
with  his  life ;  and  therefore  upon  the  death  of 
a  sole  or  surviving  administrator,  if  any  thing 
remsdns  to  be  done,  an  Administrator  de  bonis      (^^O 
non,  &c    must  be  appointed.     The  Letters  ^f^^i\ 
granted  to  him  recite  the  Grant  to  the  Original  ^  C-  i^o. 
Administrator,  and  are  evidence  of  it. 

(971.)  If  an  Infant  be  made  Executor,  an  -^ 
Administrator  is  appointed  during  his  minority,  s  b«c.  Ab.  13* 
but  with  limited  power.     The   Ecclesiastical 
Courts  formerly  granted  Probate  to  an  Executor 
at  the  age  of  1 7 ;  but  this  practice  has  beeli 
corrected  by  St.  38  G.  3,  c.  87,  ss.  6  &  7. 

*  (06S.  ».)  But  if  the  party  make  his  renunciation  in 
person,  an  oath  is  required  from  him  that  he  has  not 
sdministered ;  which  however,  if  he  appear  by  proxy«  is 
^Stpeoaed  with.    Toll.  Ex.  44. 
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isdiufdr.  (972.)  Neither  nn  Exwjutof  nor  Adminis- 

(&^.)      trator  can  distkim  any  part  of  tbe  personal 

property  of  the  d^c^ad^d  which  veste  in  him* 

by    virtue    of  his   acceptance  of   the  office. 

ToU.Ex.38.     (977«)  But  the  Testator  may  appoint  several 

Estecutors  for  different  purposes,  and  in  respect 
of  different  parts  of  his  property,  (978.)  and 

*  (073.)   It  often  happeng   that   a    Testator  deriflet 
Real  Estates  to  his  Executors,  upon  trust  to  sell  them  for 
the  payment  of  his  debts,  or  £he  like.    Such  estates  com6 
under  a  very  different  consideration  from  the  peraonal 
property>  to  which  alone  tha  genend  rules  conceniiilg 
Executors  are  applicable.    (d74»)  It  is  alao  not  unusual^ 
instead  of  devising  the  land  to  the  Ezecutorsi  to  give  them 
a  mere  power  of  selling  it.     Such  a  Power  could  not  for- 
merly be  exercised  without  the  concurrence  of  all  the 
Executors,  although  ^ome  of  them  had  renounced  the 
Office.    Co.  litt.  1 1 3.  b.  1 13.  Sk    This  inconvenienoe  has 
been  redressed  by  St  si  H.  6,  c.  4,  (075.)  which  how- 
(050*)         c^^^  provides  only  for  the  Case  of  a  Power  of  Sale  given 
by  a  Testator  to  his  own  Executors ;  and  therefore  if  die 
Power  be  either  of  a  different  kind,  or  be  vested  ia  the 
Executors  by  other  means,  the  old  rule  seems  to  be  stiU 
(788.)        ^°  force.    (070*)  By  analogy  to  this  Statute  it  has  been 
decided  that,  where  lands  are  devised  to  several  Executors 
for  the  purpose  of  a  sale,  if  one  of  them  refuse,  the  odiers 
may  convey  the  whole.    Co.  Litt.  113. a.;  Bvnifind  v. 
Hreenfidd^  Cro.  El.  So.    And  y«t  it  has  also  been  decided, 
that  if  all  renounce  the  office,  thej  may  still  oonvej  the 
land.    Gtions  v.  Maritiward,  Mo.  594.    And  so  it  is  in 
the  case  of  a  Power.    Sugd.  Pow.  172 ;  App.  641.     See 
further  as  to  the  disUnction  between  an  Estate  and  a 
Power  given  to  the  Executors,  and  as  to  the  quesdon  bj 
whom  the  Power  may  be  etertised,  when  that  la  left  im- 
certain  by  the  Will,  C6.  Litt.  lid.  b.  I13.  a. ;  and  Rarg. 
n.  ib. ;  Co.  Lilt.  336.  a. ;  Sugd.  Pow.  iBci.  167 ;  Mackin- 
tosh V.  Barber,  1  Bing.  50. 


OF  CHATT£X  INTSRS&Tft.  311 

there  may  m  like  manner  be  an  Administrator  '^»u.  Ex.  io6> 
for  a  specific  part  only.  The  last  is  eommcdly 
the  case,  ivhere  the  Trustee  of  a  Term  of  yeara 
being  dead,  and  hia  exeeutorsor  regular  admtnia* 
trators  likewise,  the  person  entitled  in  equity 
to  the  benefit  of  the  trust,  who  has  hitherto 
been  contented  with  hia  equitable  title,  finds 
occasion  to  fortify  himself  Mrith  the  legal  estate  ; 
which  is  now  vested  in  nobody,  until  he  can 
procure  Letters  of  Administration  to  be  granted 
for  the  purpose. 

(979.)  In  genera],  the  right  to  be  Adminis*       (059.) 
trator  belongs  to  the  husband,  or  wife,  or  next  Biackborough 
of  kin  of  the  deceased ;  but  if  the  office  be  com<-  ss. 
mitted  to  an  improper  person,  still  the  act  of 
the  Court  is  valid  until  it  be  repealed,  and  the 
previous  acts  of  the  Administrator  stand  good  PkqIwhi's 
after  the  repeal;  which  is  only  a  correction,  by  ^•**^^'^** 
the  same  Court,  of  its  former  sentence.  (980.)  If 
that  sentence  were  reversed,   on  appeal,   by 
a  higher  Court,  the  case  would  be  otherwise. 

(981O  But  if  there  be  an  absolute  want  of 
Jurisdiction  in  the  Court,  all  Probates  and 
Letters  of  Administration  are  void.  This, 
considering  the  great  number,  not  only  of 
Episcopal  Dioceses,  (each  of  which  has  its 
Consistory  Court  for  this  purpose,)  but  of  er- 
clusive  Peculiar  Jurisdictions  interspersed  among 
them^  is  a  great  inconvenience.  (98 2.)  Not  only 
are  the  powers  assigned  to  these  districts  con«-  ^ 
fined  within  their  respective  limits,  but  where 
the  deceased  has  '^  bona  notabilia,'^  (t.  e.  goods 

^  4 
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to  the  value  of  5/.)  in  each  of  two  dioceses 
within  the  same  Province,  (unless  in  conse- 
quence of  his  dpng  when  upon  a  Journey ,). 
the  Jurisdiction  belongs  to  neither  Bishop,  but 
to  the  Archbishop  in  his  Prerogative  Court 
AnoD.  1  Lev.     (983.)  And  evcry  *  Peculiar  resembles  in  this 
st^de.  Garth,    rcspcct  a  Separate  diocese ;  unless  it  be  within 
^^'  the  Diocese  of  the  Ajrchbishop  himself;   for 

then,  being  originally  derived  out  of  his 
Price  V.  Simp,  bishoprick,  it  is  exempted  in  this  respect,  both 
Tis.  "^^  from  his  ordinary  and  extraordinary  jurisdiction ; 

and  therefore  if  there  be  Bona  NotabUia  in  such 
a  Peculiar,  and  also  elsewhere,  there  should 
be  two  separate  grants  of  Probate  or  Adminis- 
tration ;  each  of  which  is  separately  valid  for 
the  goods  in  that  district;  (985.)  and  so,  if 
Barttofi  v.  Rid-  there  be  Bona  NotabUia  in  both  Provinces  of 
1  feV^"*^'  England,  or  in  England  and  Ireland.  (986.)  It 

is  to  be  observed  that  where  the  Jurisdiction 
properly   belongs   to    the  bishop,   or  is    Pe- 
culiar, that  of  the  Prerogative  Court  of  the 
Prince»i  Caaf «    Proviucc  is  uot  SO  absolutely  excluded,   but 
Loggeo,  1  str«.'  that  its   Probate  or  Grant  of  Administration 
^^  will  be  valid,  until  repealed;   and  therefore 

(970.)       Prerogative  Administrations  are  in  general  the 
safest  and  most  to  be  relied  on.    (987.)  In  the 

*  (984.)  These  Peculiars  are  to  be  distinguished  from 
the  Archdeaconries  into  which  most  Dioceses  are  diyided, 
and  in  each  of  which  the  Bishop  appoints  a  Commissary 
who  has  jurisdiction  in  the  testamentary  afiairs  of  persons 
dying  within  that  district  without  regard  to  their  possess 
ing  BoTui  NotabUia  in  otlier  parts  of  the  same 
•  R.  V.  Yomge^  5  M.  &  S.  1 19. 
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application  of  the  rules  just  mentioned,  the 
locality  of  Chattels  Real  *  (at  least  if  they  be  Com.  Dig. 
Terms  of  years,  properly  so  called,)  is  ascer-  Djer/sos. ». 
tained  by  the  situation  of  the  land  ;  (988.)  that  ^^^' 
of  debts  secured  to  the  deceased  by  Judgment* 
Statute  or  Recognisance,  or  by  Bond  or  other 
Deed,  is  referred  to  the  place  where  the  public 
Record  is  preserved,  or  the  private  Instrument 
deposited ;  (989.)  but  debts  by  simple  contract 
(among  which  are  included  Bills  of  Exchange^  1  Saiit.  40; 
Promissory  Notes,  and  other  securities  not  of  3  saikl  i64.' 
Record,  nor  under  seal)  follow  the  person  of 
the  debtor.     (990.)  The  consequence  of  this 
last  rule  seems  to  be,  that  if  the  law  on  the  sub- 
ject could  be  strictly  enforced,  very  few  cases 
would  be  found,  at  least  where  the  property 
was  considerable,  in  which  any  other  Aan  a 
Prerogative  Administration  could  have  any  va* 
lidity.     But  the  defects  of  the  Law  are  cured 
by  a  necessary  ignorance  of  circumstances ;  in 
aid  of  which  it  is  established,  that  the  existence 
of  Bona  NotabiUa  within  two  Jurisdictions  is 
never  to  be  presumed,  nor  can  evidence  be  ad-  5r^&  c.^il 
mitted  of  the  fact  when  it  has  not  been  specially 
alleged  in  the  Pleadings. 

(991.)  In  the  third  part  of  the  Schedule  to 

*  (987.11.)  A  Term  of  years  held  merely  upon  trust, 
though  certamly  of  no  value  to  the  Trustee,  will  yet  be 
considered  as  Bona  Notabilia  by  the  Ecclesiastical  Courts. 
For  those  Courts  having  no  jurisdiction  over  Trusts,  (£r 
parte  JenUnSf  1  B.  and  C.  €$$9)  cannot  be  expected  to 
.take  notice  of  their  existence. 
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St  55  G.  3,  c  1 84,  are  contained  two  long  lists 
of  Stamp  Duties  on  Probates  and  Letters  of 
Administration;  the  latter,  when  there  is  no 
Will  annexed,  generally  incurring  a  duty  of 
about  two  and  a  quarter  per  cent,  the  former  of 
about  one  and  a  half,  on  the  whole  value  of  the 
personal  estate  of  the  deceased.  (992.)  This 
value  is  ascertained  by  the  oath  of  the  person 
applying  for  Probate  or  Administration.  In  the 
valuation,  by  s.  38  of  that  Statute,  property 
held  merely  in  trust  is  not  to  be  included ;  but 
no  allowance  is  to  be  made  in  the  first  instance 
for  the  dAts  of  the  deceased,  though  by  s.  51, 
after  payment  of  them  a  corresponding  part  of 
the  duty  may,  on  application  to  the  Commis* 
sioners  of  Stamps  within  three  years,  be  re- 
funded. (993.)  On  the  other  hand  all  debts 
due  to  the  deceased  are  to  be  included ;  nor 
can  bad  debts  be  estimated  at  any  other  thaii 
3  Tau.  11c      their  nominal  value.  *    (994* )  Leasehold  estates 

for  years,  whether  absolute  or  determinable  on 
lives,  must  also  be  included.  (995O  By  s.  41, 
if  the  duty  originally  paid  was  insuflScient,  the 
Instrument  may  yet  be  renstamped  on  payment 
of  the  whole  duty  without  regard  to  the  sum 
already  paid,  together  with  the  same  penal^  as 
(451.)       in  the  case  of  a  Deed ;  or  upon  payment  of  the 


*  (OQS. «.)  Yet  it  has  been  held  tbat^  in  an  Action 
agaistt  an  Executor,  the  Probate  Stamp  i«  primijacie 
evidence  of  Asaeta  in  hia  hands.  Faster  ▼•  Blakdodti  S  B. 
&  C.  328- 
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difference  only,  if  the  Commisgioners  be  aatis* 

fied  that  there  was  a  mistake,  and  the  applica*- 

tion  be  made  within  six  calendar  months  after  it 

was  discovered :  and  in  either  case  the  Instru-  RogenvjaDes, 

ment  is  then  to  be  considered  as  originally 

valid. 

(99^0  1^^  above  duties  affect  ail  parts  of 
the  personal  estate  of  the  deceased,  (if  it  exceed 
20  /.)  in  an  equal  degree ;  and  it  is  probable 
that  in  many  instances  even  that  part  to  which  (992.) 
his  Creditors  are  entided  does  not  escape.  After 
payment  of  debts,  there  is  still  an  additional 
duty  on  all  the  residue,  except  what  is  given 
or  devolves  to  a  husband  or  wife  of  the  deceased, 
or  to  any  of  the  Royal  Family,  or  consists  of 
books  or  other  specific  articles  given  to  be  pre- 
served by  some  Corporation,  Society  of  an 
Inn  of  Court  or  Chancery,  or  Endowed  School, 
or  constitutes  a  legacy  or  share  not  amounting 
to  20/.  (997.)  This  duty,  where  the  Testator 
or  Intestate  died  after  the  5th  April  1805, 
amounts  to  one  per  cent  on  the  amount  or 
value  (not  being  less  than  20/.)  of  whatever 
becomes  llie  portion  of  a  lineal  Relation ;  to 
three  per  cent  on  that  of  a  Brother  or  Sister,  or 
any  descendant  of  either  ;  to  five  per  cent  on 
that  of  an  Uncle  or  Aunt,  or  their  descendants; 
to  six  per  cent  on  that  of  a  Great  Uncle  or 
Great  Aunt,  or  dieir  descendants ;  and  to  ten 
per  -cent  on  tiitt  of  every  other  person*  The 
valuation  wade  by  the  fj^ecutor  or  Admini8«> 
trator  may  here  be  coTDected  by  an  Appraise^ 
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appointed  by  the  CommissionerSy  (St  55  G.  3^ 
c  184-  s.  8,  and  St  36  G.  3,  g.  52.  s.  22.) 
(998.)  The  duty  is  in  general  to  be  paid  by  the 
Executor  or  Administrator^  and  the  Stamp 
which  denotes  its  payment  is  to  be  affixed  to  a 
Receipt  given  to  him  by  the  person  interested 
(ib.  s.  5,  6.  27,  and  28,  &c.)  (999.)  Where 
there  is  a  bequest  of  the  same  property  to  two 
persons  in  succession,  if  they  are  both  charge- 
able with  the  same  duty  in  respect  of  their 
relation  to  the  Testator,  the  duty  is  to  be  taken 
once  for  all  out  of  the  property,  (ib,  s.  12,  13,) 
but  there  is  a  special  provision  for  the  case  of 
persons  difierently  chargeable,  (ib.  s*  1 2.  8. 9.) 


CHAP.    VI. 

OF    INCORPOREAL   TENEMENTS. 

Sect,  i  .^rOf  Seignories  and  Manorial  Rights. 

Co.iitt.65.*.  (1000.)  BY  the  English  Law,  no  Subject  can 

have  Land  in  direct  or  allodial  dominion.  The 
legal  denomination  for  the  highest  degree  of 

(14.122.)  ownership,  as  we  have  seen,  is  *' -Fee,"  (or 
**  Feodum,^)  which  implies  some  kind  of  duty 

(30. 214.)  arising  out  of  the  old  Feudal  System.  To  this 
duty  the  King  is  always  ultimately  entided ;  but 
it  may  be  owed  immediately  to  some  inferior 
personage  ,*  and  there  may  even  be  a  long  train 
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of  subordinated  Lords  between  the  King  and 
the  actual  Tenant  of  the  Land*    This  duty  con- 
stitutes the  Tenure  of  the  Land,  and  the  corre- 
sponding right  is  the  Seignary.    (looi.)  But 
Tenures  are  either  perfect  or  imperfect  Wher-  Sl'^r^*  *'  ^^* 
CTer  there  is  a  Particular  Estate  and  a  Reversion, 
the  former  is  held  of  the  Reversioner  by  an 
imperfect  t^iure  :  wherever  there  is  no  Rever- 
sion, the  Land  is  held  of  the  Lord  by  a  perfect 
tenure.     (1002.)  When,  upon  the  creation  of 
an  Estate  for  Life  or  Years,  no  rent  or  other  ^,^f**^** 
service  is  expressly  reserved,  the  tenure  is  by 
Fealty  only ;   in  consequence  of  which   the 
Tenant  may  be  obliged  to  take  an  oath  to  per-     ^'  ^ 
fbrtn  his  services,  though  he  has  none  to  per- 
form.    (1003.)  But  it  is  otherwise  in  the  crea- 
tion of  an  Estate  tail ;  for  there  in  general  the 
donee  bolds  of  his  donor  by  the  same  services 
as  the  latter  holds  of  his  Lord.     ( 1 004.)  The 
right  however  which  answers  to  any  of  these 
imperfect  Tenures,  considered  apart  from  any 
valuable  services  which  attend  and  may  be 
separated  from  it,    is  a  mere  incident  to  the  Co.Litti5i.b. 
Reversion ;  while  the  right  which  is  correlative 
to  a  perfect  Tenure  constitutes  a  substantive 
independent  Seignory. 

(1005.)  No  such  Seignory  can  be  created  at 
this  day  unless  by  the  King.  For  by  St  1 8 
Edw.  1,  (called  Westminster  3,  and  from  its 
initial  words  Chiia  Emptarse,)  all  Feofiments  of 
Land  in  fee  simple  must  be  so  made  that  the 
Feoffee  shall  hold  of  the  Chief  Lord,  (Capitalis  %  inaft.5oi. 
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D&minus,  which  means  the  imtnediate  Lord»  to 
whom  the  obligation  of  the  Tenant  is  most 

Litt.  479. 598.   direct  and  personal^  by  such  servicer  as  the 

Feoffor  held  before,     (loo^.)  But  the  Lord 
may  at  any  time  release  to  the  Tenant  aU  or 

Litt.  tt6.         any  part  of  the  services :  and  he  may  also  grant 

them  to  a  stranger. 

(1007.)  By  St.  13  Car.  2,  c,  94,  the  old 
Military  Tenures,  which  had  many  oppressive 
incidents,  were  abolished,  and  one  Tenure  only 
established  for  all  the  Freehold  Lands  *  of  the 
Laity,  which  is  called  Free  and  Common  Soci^. 
(1 009.)  This  Tenure  is  of  great  antiquity,  be-^ 
ing  conmionly  referred  to  the  Saxon  period; 
and  its  essential  privilege  consists  in  being  at* 
tended  with  none  bntf  certain  and  determi- 

Litt.  117,  &c.    nate  as  well  as  liberal  or   reputable  iiervices. 

(1010.)  In  most  instances  the  service,  (if  any,) 

(1002.)      besides  Fealty,  consists  of  a  trifling  annual  rent, 

which,  when  the  Land  descends  to  an  heir,  is 

T^'.iB^i'is* '  ^  ^  doubled  for  the  first  year ;  the  Lord  being 
Tr.  S8.  then  entitled  to  the  casual  profit  (not  properly 


*  (1008.)  There  is  also  a  Tenure  peculiar  to  Church 
Lands,  called  Frankalmoign,  which  has  still  greater  immu- 
nities than  Socage.  Litt.  s.  133,  &c.  This  is  not  affected 
by  the  Statute. 

t  (loog.  ft.)  Hie  honorary  servioes  of  Oraad  Serjeanrf, 

which  anie  to  be  performed  to  Aoyalt|r  oa  aocideotal  oc» 
casions,  avo  now  annexed  by  the  Statute  to  the  Socage 
Tenures  into  which  the  old  military  Tenures  of  Grand* 
Seijeanty  have  been  converted;  but  for  fhis  purpose  a 
opeeM  Pnoviso  seems  to  hare  been  necessary ;  (s.  7.) 
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a  Service)  called  a  Reliefs  which  is  equal  to  one 
year  8  rent 

(loii.)  The  light  of  Wardship,  (or  Giiardi-  uttios.&c. 

anship,)  of  an  infant  heir  to  LanAs  held  by 

military  tenure,  was  one  of  the  incidents  of  the 

Sei^iory  while  that  Tenure  subsisted.     This 

Wardship  (which  was  more  beneficial  to  the 

Lord  than  to  the  heir)  continued,  in  the  case 

of  a  male  heir,    to    the  age  of  twenty-one. 

(1012O  On  the  other  hand,  the  right  of  Guar*  utt.tfs,he. 

dianship  of  an  heir  to  Lands  held  in  Socage 

(a  right  which  devolved  to  a  person  who  was 

.  next  of  kin  to  the  heir,  but  in  that  line,  whethar 

paternal  or  maternal,  in  which  the  lands  had       (326.) 

sot  descended  to  him,  and  consequently  could 

not  afterwards  descend  from  him,  and  was  ex- 

erciaeaUe  fcMr  the  sole  benefit  of  the  h^r),  con- 

tiaued  oidy  to  the  age  of  fourteen ;  when  the 

heir  might  choose   whom  he  would  for  his 

Guardian   during  the   rest   of   his   minority, 

(1013.)  The  Statute  (s.  8,  9,)  has  provided  that 

every  Father  by  Deed  or  Will,  executed  in  the 

presence  of  two  witnesses,  may  appoint  any 

person  or   persons   to   have  the  custody  and 

maaagement  of  any  of  his  children  who  shall 

be  under  age  and  unmarried  at  his  death,  and 

of  their  real  and  personal  estates,  till  their  full 

age,  or  for  any  less  time ;  and  the  persons  so 

appointed  may  enforce  their  rights  of  custody 

of  the  children  and  possession  of  their  property 

by  the  Actions  thare  specified. 

(101 4O  The  Lord's  remedy,  when  the  ser-  Litt  io«.  tis, 

^4  w» 
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vices  are  not  performedy  is  by  Distress;  i.  e. 
by  taking  any  goods  (with  some  exceptions) 
which  may  be  found  on  the  Land,  and  detain- 
ing them  ail  a  pledge  or  security. 

?«!?c:^""'  (1015.)  The  Tenant,  if  he  think  himself  in- 
jured  by  this  proceeding,  may  have  a  Writ  of 
Replevin;  in  obedience  to  which  the  Sheriff 
will  cause  the  goods  to  be  restored  to  him,  un- 
der an  engagement  to  prosecute  the  Action 
against  the  Lord  or  his  Agent,  of  which  that 
Writ  is  die  'commencement.  The  Justification 
pleaded  by  the  Defendant  in  this  Action  of  Re- 
plevin  is  called  his  Avowry^  or»  if  he  be  a  mere 
Bailiff  or  Agent,  his  Cognizance.  (101 6.)  And 
izi^')  by  St.  32  H.  8,  c.  2,  s.  4,  no  person  shall 
^  make  any  Avowry  or  Cognizance  for  any 
^  Rent,  Suit  or  Service,  and  allege  any  Seisin 
^^  of  any  Rent,  Suit  or  Service,  in  the  same 
^  Avowry  or  Cognizance,  in  the  possession  of 
**  his  or  their  Ancestors,  or  Predecessor  or  Pre- 
^^  decessors,  or  in  his  own  possession,  or  in 
'^  the  possession  of  any  other  whose  estate  he 
"  shall  pretend  or  claim  to  have,  above  fifty 
"  years  next  before  the   making  of  the  said 

BeTii'sCaae,  "  Avowry  or  Cognizancc."  (1017.)  In  expla- 
(1002.)  .nation  of  which  it  may  be  observed,  that  by 
receiving  the  oath  of  Fealty  from  the  Tenant, 
the  Lord  obtains  Seisin  of  all  his  Services; 
that  by  receiving  any  one  annual  Service,  he 
obtains  Seisin  of  all  Casual^  but  not  of  other 
Annual  Services ;  and  that  the  Statute  does  not 
extend  to  such  Casual  Services  as  are  likely  not 
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to  become  due  within  the  period  of  limitation^ 
(loiS.)  Services  due  to  the  Crown  in  respect 
of  tenure  seem  also  to  be  exempt  from  all  pro- 
visions of  this  kind ;  for  they  are  virtually  ex-      (387.) 
cepted  in  St  9  G.  3,  c.  16,  s.  5, 

(1019.)  If  the  services  be  not  performed  for  Co.Tr.38.45| 
two  yeitfSy  and  there  be  no  goods  on  the  land  li'f*,.  n.'  jl'"' 
sufficient  for  the  purpose  of  Distress,  the  land 
itself  becomes  forfeited;   and  the  Lord  may 
prosecute  his  right  by  Writ  of  Cessavit,   an 
Action  which  is  said  not  to  *  be  within  the  4Co.ii.«. 
Statutes  of  Limitation.   ( 1 020.)  Another  ground 
of  Forfeiture  to  the  Lord,  an  unlicensed  aliena-       (2U.) 
tion  in  Mortmain,  has  already  been  mentioned* 
This  can  only  be  enforced  by  Entry. 

(1021.)  A  no  less  important,  but  almost 
equally  rare,  fruit  of  Seignory,  is  Escheat. 
This  happens  when  the  Tenant  in  fee  simple 
dies  without  leaving  any  heir  to  the  land,  and 
without  having  incurred  a  Forfeiture  (as  for  (iso.) 
treason)  to  the  Crown ;  which,  as  we  have  seen,  (328»  329.) 
is  possible  in  various  ways*.     In  such  case  the 


*  (1019.  n.)  These  cases  however  seem  to  be  withia 
the  general  intention  of  the  Statute.  For  it  could  scarcely 
bare  bieen  contemplated,  that  a  right  to  the  Services 
iiiigfat  be  lost  by  neglect^  and  that  yet  a  right  to  the  land 
as  a  substitute  for  those  services  should  last  for  ever  unas- 
serted. (1021. 91.)  If>  after  the  right  of  Escheat  has  ac- 
cmed^  the  Lord  accept  any  such  services  from  a  person 
in  possession,  as  imply  something  more  than  a  tenancy  at 
wiDy  this  seems  to  be  a  waiver  of  the  right.    F.  N.  B. 

144.  o. 

Y 
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Lord  may  enter,  or  at  any  diBtanee  of  time, 
(as  it  is  said,)  recover  fay  Writ  of  Escheat 

Harg.Co.utt.  (io92.)  The  aoqaisztion  of  Land  by  Escheat  is* 
(326.)  ^^^  propeiiy  a  Purchase ;  for  the  L<aiid  diiis 
acquired  will  descend  as  the  Seigtiory  would^ 
have  descended,  into  the  pilaceof  which  it  comes. 
This  seems  to  show  that  there  was  originaUjf 
little  difference  between  a  Seignory  and  a  Re* 
Tersion* 

Co.  Cop.  1.31.  (1033.)  Lands  and  Seignories,  ancientiy 
i^'i  united,  constitute  a  Manor.  TheLands  are  called 
the  Demesnes  of  the  Manor;  and  of  these  any 
part  may  be  severed  from  the  rest  by  alienation^ 
without  destroying  the  essential  integrity  of  the 
remaining  aggregate*  (1024.)  So  also  any 
(100a.)  of  die  Seignories  may  be  released  or  granted 
away,  provided  that  there  still  remain  two 
Tenants  in  fee  simple  holding  of  the  Lord ;  but 
this  number  of  Tenants  is  absolutely  necessary 
to  constitute  the  Court  Baron,  without  which 
the  Manor  would  cease  to  exist  (1025.)  The 
antiquity  of  union  is  lUso  so  essential  that  the 
King  himself,  it  is  said,  cannot  create  a  perfect 
Manor  at  this  day.  But  two  or  more  Manors 
may  perhaps  arise  out  of  one  by  Partitiou 
(SI8.)  between  Coparceners.  (1026.)  A  temporary 
separation  of  all  the  Demesnes  from  the 
Seignories,  as  by  a  Lease  for  years  of  the  former, 
causes  a  suspension  of  the  Manor ,  a  permanent 
separation  causes  its  extinction* 

U7.^^i?if:'      (^097 ^  In  the  Court  Bvon,  the  Tenant^  ia 

^-  ^-  fee  simple,  (who  are  called  Suitors  to  the  Coort^ 
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(ret^Mse  the  d&in^meit  to  of  Aftettdiilf  it  i%  A  piit 
<»f  rile  8eftk^  td  "vAkk  thj^y  W6  obliged,)  Utt 
Jiidg^  bo^  of  ItPr  «^  fleet ;  th6  LoHl'6  8tew«tVd 
l^v^difig;   oilly  tU    Regiist^t.     <i0^8.)   Thk 
Colitt  iftA;f  b^  held  et*ty*  thwe  ^rfeeks ;  Sitid  has 
jHifAdidiOii  itt  petsonal  tetiotia  Whei^  the  debt 
or  dttkii^fc)^  do  ttot  amOutit  to  f&tty  dhUlttigs,  and 
whei*  ho  8toe  ife  lo  be  iint>0«ed  rtpon  th^  de- 
ftfAdant ;  tcAd  ateo  lil  fteal  Actions,  by  Writ  of 
Right,  fiMr  IWdsheldohhfeMtoof.  (l02g.)The       (SS3.) 
Court  cannot  be  held  otit  of  the  Matter,  tinlesis 
Whete  it  hM  bten  td^tlal,  tifhe  Oitt  of  miod^  to 
Ikokl'Otafe  Ci!rtlrt  for  severtd  Matiofs  iii  one  6f 
th«M  only.  (1 050.)  The  Rolls  of  a  Court  BarOtt, 
(thoog:h  not  pJroi)efly  U  Cotirt  of  Rtcdrd,)  or  boIi.n.p.wj 
«Hfe*tftted  Copies  of  ihttt,  are  allowed  as  eri-  Blt'sleixini, 
AttiOe  in  the  King's  Cottrt* ;  and  thii  ereh  ^^'^^ 
wiAke  other  rights  than  those  to  i*hlth  they 
tkhttiediaM^f  relate  are  cOi!ieetned. 

(i«5i.)  Itt  Manors  which  Afe  Aoeiettt  De-      as.) 
Mestte,  #heifeer  they  belong  at  this  diy  to  thfe  4  inst.  269 ; 
King  Or  to  a  Subject,  the  Conrt  Baton  has  thie  iJ^' 
oidy  mid  e&elusive  of  igitial  jurisdtdttott,  (subjeoft 

M  Ul  ^t>ea!  tO  the  Court  Of  COMmott  PiMS  hy 
%rtt  of  False  Jndgtnent,)  in  all  AdliOtts  relating 
to  laiids  held  of  the  Manor  by  aii  attci^ni  UihMte  ( 1 009.) 
in  Socage.  (1032.)  But  if  a  Fine  be  levied  or 
GiMfiMm  Reeotery  miffeNd  ift  the  Couft  of 
Comtnoti  Pleas  of  any  stch  land,  it  beoodiei^ 

*  (1038« «.)  Attd  Iberfllbre  Bute  df  Cdutt  is  a  ttgulir       (1017.) 
annual  Service.    4  Co.  9.  f. 
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thenceforward  exempt  frmn  the  peculiar  Manorial 
jurisdiction,  until  the  Fine  or  Recovery  be  re- 
versed by  means  of  a  Writ  of  Disceit  brought  by 
the  Lord  for  that  purpose,  (i  033.)  It  is  said  that 
this  reversal  not  only  reinstates  ike  Lord  in  bis 
jurisdiction,  but  utterly  avoids  the  Assurance, 
and  restores  the  original  Tenant  to  his  estate. 
If  so,  it  may  become  an  important  question 
whether  this  Writ  of  Disceit  is  within  the  pur- 
(502.)  view  of  St  10  and  11  W.  3,  c.  14,  for  limita- 
tion of  time  as  to  Writs  of  Error. 

(1034.)  Besides  this  exclusive  cognizance  of 
Pleas  of  Land,  which  is  thus  peculiarly  incident 
to  Manors  in  Ancient  Demesne,  there  are  many 
other  Franchises^  or  privileges  derived  from  the 
Royal  Prerogative,  which  are  often  found  an- 
nexed to  ordinary  Manors ;  but  most  of  which 
are  of  litde  real  importance  or  value.  (1035.) 
Ca.  litt.  114.    Some  of  these,  *  as  the  right  to  Deodands,  or  to 

the  goods  of  suicides  or  other  felons,  or  outlaws, 
or  fugitives  from  Justice,  cannot  be  claimed 
without  an  actual f  Grant  from  the  Crown: 
(1037.)  but  others,  as  the  right  to  the  undatmed 
goods  called  Treasure  Trove,  Waifs,  Strays,  and 
Wreck ;  to  hold  a  Court  Leet  or  View  of  Frank 
Pledge,  (which  is  a  sort  of  criminal  Jurisdic- 

*  {1035.  n.)  For  a  particular  description  of  tbaae  ng^ts, 
see  1  Black.  Comm.  390;  s  Bl.  Comm.  38;  4  Bl.  Comnu 

373. 
(387*  1018.)       t  (1036.)  FranchiBes  are  expressly  excepted  in  the  Act 
of  9  G.  3,  c.  16,  for  limitiiig  the  claiina  of  Ae  Crown  to 
60  years. 


OF   INCORPOUEAL   TENEMENTS.  3^5 

tion ;)  to  have  a  Park,  a  Free  Warren^  a  Fishery ; 
to  take  Royal  Fishes ;  to  keep  a  Fair  or  a  Mar- 
ket, and  to  take  Tolls,  (which  last  privileges  are 
sometimes  highly  profitable,)  may  be  established 
in  the  hands  of  a  Subject  by  mere  Prescription, 
(1038.)   This  is  a  kind  of  Title  which,  like         (8.) 
Custom,  is  founded  on  long  usage ;  but  it  dif* 
fera  from  Custom,  (on  which  similar  rights  im- 
posing a  kind  of  Tax  often  depend,)  as  consti- 
tuting not  the  law  of  a  district,  but  the  right  of 
an  individual.     (1039.)   The  usage,  in  both 
cases,  ought  to  mount  up  as  high  as  the  ist  year 
of  Richard  I.;  i.  e.  there  should  not  be  clear  ^HdingioniF. 
evidence  of  its  commencement  since  that  time,  S*^®*  ^  ^i- 
or  of  any  other  than  a  temporary  mterruption  : 
but  it  seems  that  usages  for  the  last  20  years  R.o.joiiffe 
maybe  regarded  as  amounting  to  prima  facie  «b.&c.54. 
evidence ;  and  it  must  sometimes  happen  that 
no  evidence  beyond  living  memory  can  be  ob-  3  smrk.  Et. 
tained.    (1040.)  Ancient  Instruments  in  which  ^^^* 
the  right  is  mentioned  are  admissible  in  confir- 
.    mation  of  the  proof  arising  from  present  usage ; 

but  whether  mere  hearsay  or  reputation  can  be  Morewoo«« «. 
admitted  to  support  a  private  right  of  this  kind,  J[^J^*  ^*  ^^^ 
is  very  doubtful,      (1041.)    No  right  can  be 
claimed  by  Custom  or  Prescription,  which  in 
its  origin,  however  ancient,  was  evidently  un- 
(  lawful  or  unreasonable :  but  it  is  not  necessary  Rickards «. 

;  that  the  right  should  be  supported  by  any  ade-  c*5S"/  Prt^ 

'  quale  consideration  of  reciprocal  duty  now  sub-  ^  ^ J*Jj  *  ^* 

sisting ;  though,  if  there  be  such  duty,  it  must 
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stitt  be  ^riqga^i  b«fior«  th»  right  cw  be  wr 
forced. 

h^TioSi^t  (^^4**)  Pjpeaoriptftve  or  Customar^ir  RighK 
f59 1  a  Stark!  thouigh  foi?  tb.^  lUQSt  part  they  csouiot  oi&tlaat  tb^ 
^'-  ^^-        subject  to  vbicb  tb^  Qr^  boibereot,  y^t^  whca 

annexed  to  a  Manor,  are  nQt  vi  genentl  lost  bjj 
(1024.)     tbe  failure  of  Snitora  to  tbe  CqvlvK  BaFon* 

(1043O  I^^d)^  for  many  purposes^  a,  Tfim^^ 

/i;£uiU  ^^^    fyrqmtafim  i»  regard^in  the  siame:  fight  as  m 

BiaQto.Grima,  actual  Manon  In  paftioulur  tbe  statutory  pow9i^ 

of  appoJiQtji^g  a.  Gawekfiejp^  seems  nqt  ta  de* 

ptAd  u|v>n  tbt  legal  peirfeat»w<  oS  tbe  14 wor»l 

doBRxnian. 
(1044%)  Tbft  aoiwdoiedc  c^  waate  land  iinthiit 

tbei  Qompiass.  of  a.  Manor  bek>^gSf  in  general  t^ 

tbckLprd;  and  aa  tbe  Tenwti  baxe  acigjl^ti^ 
?'^UV*f"'  Oom^ian  wan  thw  Warte^  any  mestion  re- 
S51.  specjong  ita  nmnn  ifr  m  sovae  degree  9f  &  public 

natnift;  fen  wbk^  reaao«i  tiaditionaiy  repnjtat^ 
(1040.434.)  tion  iaolearly  admi^sibl^  ae  evidence  of  tba* 

iMinndary between tw<)Man(m»  (1045.)  Aright 
V^^SVb.  to  any  part  o«  tbe  Waste  way  however  be  esta^ 
&  A.  55i.       biisbed^  i^^ain^t  tbe  Lord»  by  repeated  ^ts  of 

oiwnersbip;  such;  aa  eut^ng  trees»  digging  tur^ 

and  tiie  like^    (1046O  And  it  is  to  be  ebaiGicved 


■^  11^      »wwmuM  1 1" 


*  (1044.  n.)  **  It  very  seldom  happens  that  a  Mkaor  ex- 
''  lends  itself  ever  more  Ftarishes  thao  one,  Ihoi^  there 
**  ace  ofte&many  Biaoorsia  one  Parith/'  1  VL  Qmaau  Ma« 
Afie.  Lester-  v.  Kemp,  s  Bing.  30.  But  see  also  Howman^, 
D.  Orghard,  T.  Bvney,  V.  8,,  Tau.  683,  and  CJom.  Dig. 
Advowson,  A. 
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4mt  Ae  toil  of  pobUc  Roads,  nkdniiig  betweeil.  Grose «.  West, 
eadoaed  laods^  b  sJ  waysi  primdfaeie^  t^  be  con^  ^  surk^^. 
sidered  as  the  property  <rf  the  owners  of  those  Goodtuf^r* 
lands»  the  middle  of  the  Road  being  the  boun-  ^iker.  i  Burr. 
dary  between  tbe  partd  astigHabk  to  opposite 
proprietors :  bat  if  it  can  be  rendered  probable 
that  the  lands  were  inclosed  from  the  Waste, 
subsequently  to  the  formation  of  the  Road,  it 
must  follow  that  the  Lord  of  the  Manor  has  a      ". ^ 
preferable  claim  to  that  which  lies  between 
thenu    (1047.)  '^^  ^^  general  the  question  of 
proper^  in  uninclosed  land  must  depend  greatly 
on  the  acts  of  ownership  exercised  by  the  sete*- . 
ml  claimants ;.  viz.  on  the  priority  and  compa* 
rqtive  frequency  and  importance  of  these  acty^  Bames «.  Maw. 
ami  on  the  extent  of  ground  to  which  they  can  -  rrljMi'^^' 
he  referred ;  for  what  is  done  in  one  part  of  an  &  c*!^io5'  ^  ^ 
open  tract  can  be  no  evidence  of  title  to  anotheir  J'chardsv. 

lit!         Peak*,  !i»  Bi  AC 

part,  unless  it  be  previously  made  probable  thafc  c.  git. 
botibi  parts  originally  beki^ed   to  the  same 
person^ 

(1048).   The   Seashore,   between  high   and  Bii^deHv.^^ 
low  water- marks,  is  primd  facie  the  property  of  Arjes!^*  ^ 
the  Crown^  but  may  be  vested,  by  Grant  or 
Pfeseription,  in  a  Si^b^ect,  as  it  not  unfrequeotly 
is  in  the  Lord  of  a  Manor;  who  may  conse- 
quently prevent  strangers  from  fishing,  bathuig, 
or  other wiiie  trespassiiig  on  iL.    (1049.)  I£  by  Scrattonv. 
tic  gradual^  change*  of  nature  the  Shore  has  c^^'-^k!^ 
shifted  its  place,  the  property  is  still  defined  by  It^^^j^ 
the  present  natural  boundaries  of  the  sea ;  and  ^'  ^i- 
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therefore  any  land  whicli  the  waves  have  slawly 
relinquished  becomes  an  accession  to  the  adjoin* 
ing  tenement  on  firm  ground. 

Sect.  2. — Of  Rents. 

(1050.)  A  Rent,  such  as  a  Subject  may  have 
according  to  the  Common  Law,  consists  in  a 
right  to  the   periodical  receipt  of  money  or 

6^Bi2!*'Abf  4!  money's  worth,  in  respect  of  Lands  which  are 

8, 9, 10.  |j^]^i  in  possession,  reversion,  or  remainder,  by 

him  from  whom  the  payment  is  due.  (1051.) 
But  to  the  King  by  virtue  of  his  Prerogative, 
and  in  some  cases  to  a  Subject  by  Statute^  a 
Rent  may  be  due  in  respect  of  an  incorporeal 
Tenement.     (1052.)  All  other  rights  to  period- 

Co.iitt.9.a.     ical payments  are  mere  Annuities;  and  though 

they  may  be  made  descendible  to  the  heirs  of 

(5  3)       ^^  Grantee,  and  then  are  rightly  styled  here* 

ditaments,    yet  they  are  not  TenementSj  and 

<64i,  64fi.)    therefore  not  included  in  the  Statute  de  Denis; 

4  B-VA^dSf '   ^^  *^®y  ™*y  ^  disposed  of  by  Will  as  Personal 
(Q55,9S6.)    Estate. 

(1053.)  A  Rent  then,  in  general,  is  to  be 

considered  as  a  fixed  tribute  which  issues  out  of 

Co.  utt  47.  a.    Land,  as  a  part  of  its  actuafor  possible  profits*. 

*(1053.fi.)  It  seems  that  in  the  case  of  Mines  it  maj 
even  consist  of  a  portion  of  the  Ore,  which  is  the  sub- 
stance  of  tlie  Land  iuelf.  Cajt^pbell  v.  Leach^  Amb.  740  • 
Buckley  v.  Kenyony  10  East,  139;  R.  v.  £.  Pomfrd,  5  M. 
ic  S.  139.  But  see  also  IL  v.  Inh.  St.  Austell^  5  B.  & 
A.  693. 
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(1054.)  Wherever  this  tribute  is  connected  with* 

a   Tenure,    whether  perfect  or    imperfect,  as      (looi.) 

T?here  it  is  due  to  the  Lord  of  the  Manor,  or 

other  Chief  Lord  of  the  Fee,  or  to  the*  Rever-  uiu  t\9,kc 

sioner,  it  is  called  Rent  Service,  and  by  the 

Common  Law  is  accompanied  with  the  right 

of  Distress  for  nonpayment     (1056.)  Rents  not 

connected  with  Tenure  were  divided  by  the 

Common  Law  into  Rents  Charge,  and  Rents 

Seek ;  the  former  being,  from  the  terms  of  the 

Grant  or  nature  of  the  Agreement  by  which 

tbey  were  created,   recoverable  by  Distress ; 

while  the  latter  were  either  destitute  of  that 

remedy   in    their   creation,   or,   having  been 

originally  Rents  Service,  were  deprived  of  thdr- 


(1014.) 


*  (1055.)  The  Lessor  of  a  Tenant  at  Will  cannot,  to  all 
purposes,  be  considered  as  a  Reversioner ;  and  if  Rent 
be  reserved  upon  an  Agreement  constituting  strictly  a 
Tmaacj  at  Will,  this  is  not  Rent  Sertke,  because  that  (1002.) 
would  imply  Fealty,  which  is  not  incident  to  such  a  tenure ; 
but  frith  respect  to  the  remedy  by  distress,  this  Rent  has 
by  the  Common  Law  all  the  incidents  of  a  Rent  Service. 
Co.  Litt.  57.  b.  142.  a.  b.  At  this  day,  however,  a 
Tenancy  at  Will  with  a  Rent  reserved  is  hardly  to  be  met 
with.  For  though  a  person  who  takes  possession  of  land 
in  consequeiiHrv  of  a  mere  Treaty  or  Agreement  for  a  Lease  (838,  845.) 
is  Tenant  at  Will  until  the  Lease  be  made ;  yet,  whatever 
stipulation  there  may  be  in  the  Agreement,  as  to  the  Rent 
to  be  paid  under  the  future  'Lease,  it  cannot  be  so  con- 
nected with  this  Tenancy  at  Will  as  to  enable  the  Landlord 
to  distrainj  though  if  Rent  be  actually  paid,  a  Tenancy 
from  year  to  year  under  that  Rent,  instead  of  the  Tenancy 
at  Will  without  any  certain  duty,  will  thenceforth  be  in- 
ferred.    3  B.  &  C.  483 ;  Knigkt  v.  Beneli,  3  Bing.  361. 


(804.) 
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ptMAeg^  fajF  npanrtioii  from  die  Sei^gnoiy  of 
(lioo^)  iUversioii.  (i057>  But  ncnr  by  St  4  G.  2^ 
e.  29»  8. 5,  thia  distindioB  in  reapeet  of  remedjr 
ur  aboKshedy  as  to  all  Rents  of  kter  creatkm^ 
and  also  as  to  meh  as,  existii^  befoie  that  tkne^ 
bad  beea  duly  paid  for  the  space  of  three  cMTt 
of  the  last  20  y^ars;  uad  the  exlest  of  the 
rtsaedyy  with  the  mode  of  ecdonaog  it^  aadw 
the  kwa  theu  exiatingv  ia  made  uoifonik  for  aUi 
snch  R&adOi  Swk  and  for  Reats* Service;  thosgh 
Beiifar  Charge  are  still  left,  as  ie  reaaonable^  tsy 
the  dificretioir  of  the  ptcties  to  their  creation. 

Co.iitt.47.b.        O^^O  llie  right  of  DtatBes%  m  it  concerM 
and  uarg.  n.  6.  BeoAs  SeTfJce  and  Renta  Seek,  ia  eaerciteaUe 

Oft  the  dsgr  iannedniteljr  UHiommff.  tilkaA  Oft 

which  the  Rent  becomes  due,  or  at  any  subse- 

(1016.)     <)]aent  time  within  the  limitation  of  fifty  years ; 

{|ro¥ided»  in  the  case  of  Rent  Service^  that  the 

Teoiira  stiU  continues^  and  that  the.  pactj  daa- 

tnining  itentitiedtethe  Rewnian  of  Seifttoi^r 

»  weU  as  to  the  Rent,    {fosg.}  Aad^  m  sene 

cases  these  last  requisites  are  novr  partly  dk- 

pensed  with.      For,,  by  St.  32   H.  8*,  c.  37, 

(wUeh  sacsaa  pro{iesly  applicable  oelf  wheie 

Co.iitt.i6s;   the  Rent  ia  doe  finon  a  Teoaat  having  an  estate 

b.?b/«79^  ^  inheritance  or  freehold,  thoegh  fli'  modem 

t  Bing.  195,      practice  it  has  often  been  extended'  to  Tenants 

for.  years,)  persona  entitled  to  arreaca  of  rent  in 
right  ai  their  deceased,  isire^.  dr  as  haaiiig. 
themsekes  been  Tamnta  for  the  liN^ea  of  oAfer* 
whom  they  have  survived  ;  and  also  the  cxecn^ 
tors  andaribafnrfitr^ors  of  deceased  persons  who 
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ivefe  ao  eimkitled,  or  were  entitled  in  ihewr  oim 

ligrbts  to  Bento  i»  fe^$iiBple,  in  taiU  Qr  for  thtir 

QwiL  liYQ8»  n»  evabled  to  diatram  fo?  the  arw 

rear%  90  loog  9a  the  laod»  shall  i^main  in  the 

pgMMBsion  of  the  Tenant  who  ought  immedir 

atdjjf^  to  hare  paid  the  Rent*'  or  of  any  p^son. 

daimii^  wider  hinu    (106a.)  And  by  S>t«  ^. 

AjM'  c«  14»  Si,  6  and  7^  Kent  reserved  on  leasee  sce  Natuu  9 

for  bfe^  for  yeM9y  oar  at  wiU«  isay  he  distraued  &  c^^t. 

for  wtthw  si^:  cpil^ada]?  mo«lihs  aftef  the  de^ 

terHMAation  of  the  lease,  (and  consequently  of 

die  TenareJ  if  Ae  Lan^lord^s  title  coDttHue, 

and  the  Tenant  from  whom  the  arrears  became 

dne  he  still  in  pos&ession.    (1061.)  If  the  Re- 

yaemvm  to  which  lUnt  m  incident,  bt  destfogiedf^  ^^.^^  ^  ^'  ^' 

2B  hf  merger  in  an  idterior  retvrsioB  or  re* 

mainder,  it  seems  that  not  onlj^the  power  of 

Distress  for  Arrears,  but  the  Rent  itself  for  the 

fiiiMTo  i^  ^tingaished^    (loiSti.)  But  where  a» 

LMse^  out  of  wiiieb  other  Leaaea  ha^a  heem 

derired,  is  surrendered  for  the  purpose'  cf(  re* 

newal,   this   extinguishment  is  prevented  by     (yie.m.) 

St,4G.2j^c.28>.s.  6^ 

{1063.}.  Some  gooda  have  by  the  Common     (lou.) 
Law  a  privilege  of  eoDemptiatt  absolute  or  qfmli^  co.  litt.  47.  a. 
fifed  from  *  Distress  for  Rent.     Do^,  and  ani- 


»»^   m      w^^w      ■»— *    »W^^»-^^P<»^^^— ■^^'^»*» 


0063.  «•>  Xhk  w)9t  be  distuagMJs^Qcl  fn^ims 
for  Otimaga  A^<»9^  whi^hisia.  det^otioa  by  the  TooiDdt, 
fauMsffiof  asimgor'l^.csulQ  ov  Qtim  gf»Qd»  ibi¥Mii  up9iir 
hmhai^  wHi  a  mm  IP  tfitififyiofim  fpr  tba  4aaiag«  offim^ 
cMnoiiaBCQ!  o^smotiail  hy  dieia;.  Distresaqn.  iatrpduced 
by  ccntab  Statvles  fof  other  duties*  thaa  Rent  ateO'  come, 
undu^  a  dtslifiislicMttdfsatira«  H4r|(«  Goil'itt.  47.  ^.  o.  lA- 


i 
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mals  naturally  wild,  casnot  be  taken  for 
purpose ;  nor  any  thing  in  a  man's  actaal  use 

1  Bing.  t83.      at  the  moment ;  nor  things  deposited  in  the 

course  of  trade,   or  of  law,  or  merely  tres* 
passing  upon  the  land  without  fault  of  their, 

Co.  Lin.  47.  b.    owner ;  ( 1 064.)  nor  are  beasts  of  the  plough, 

5.   *^' "'  *     sheep,  or  the  instruments  of  a  man's  trade  or 

profession  distrainable,  while  other  things  suf- 

1  Biirr.579.      ficient  for  the  purpose  can  be  found.     (io65») 

And  growing  *  crops,  though  ripe,  are  by  the 

*  (1065.  n.)  Such  Crops,  (with  the  exception  of  apoo- 
taneous  produce,  such  as  grass,  or  fruit  upon  trees,)  have 
not  in  general  the  quality  of  Fixtures :  for  when  tbe 
owner  of  the  inheritance  is  the  occupier  of  the  land,  they 
go,  upon  his  death,  under  the  name  of  emUememttf  not 
to  his  heir,  but  to  bis  executor.  3  Bac.  Abr.  64. 
(1066.)  That  those  thbgs  which  descend  to  the  heir 
should  not  he  distrainahle,  is  not  a  particular  priyil^e, 
but  a  consequence  of  the  legal  nature  which  they  have 
acquired  by  annexation  to  the  Freehold.  For'they  dso 
pass  by  a  conveyance  of  the  land,  without  being  specified 
or  described.  Coi^rave  ▼•  Bias  Saidat,  a  B.  de  C  7& 
(875.)  and  they  cannot,  upon  a  judgment,  be  taken  in  execution 
under  a  Fieri  Facias,  which  is  a  process  against  the  goods 
only  of  the  D^tor.  Winn  v.  JngUby,  5  B.  &  A.  625. 
(1067.)  There  are  some  fixtures  indeed  which  are  so  fiur 
ezcqpted  from  the  general  rule,  that  when  iniroduoed  by 
the  Tenant  of  a  particular  Estate,  not  of  inheritance,  they 
may  afterwards  be  removed  by  him  without  incurring  the 
penalties  of  Waste,  and  may  accordingly  be  seised  under 
a  Fieri  Facias  issued  against  him.  Poole*^  CoMe,  1  Salk. 
368.  But  these  are  all  contained  within  the  two  dsBses 
of  things  beneficial  to  trade^  and  ornamental  fomitare; 
(Ehoes  V.  MaWf  3  East,  38 ;)  and  can  hardly  be  said  to  be 
coextensive  with  those  classes.  BucUand  v.  BntterfiM, 
12  B.  &  B.  54.     (1068.)  Fixtures  do  not  by  a  wrongful 


OF  IKCORPOllEAL  TEN£MEMT9«  333 

old  law  absolutely  exempted,  because  they  are 
in  a  state  of  adherence  to  the  land :  and  there 
is  also  an  exemption  of  things  in  such  a  con- 
dition, or  undergoing  such  a  process  that  they 
cannot  be  restored  unhurt ;  in  which  class  com 
and  hay  recently  cut,  or  even  in  ricks,  have 
been  included.  ( 1 069.)  But  by  St*  2  W.  and 
M.  c.  5,  8.  3,  com  and  hay  in  these  circum* 
stances  are  subjected  to  a  seisure  by  way  of 
Distress,  though  not  to  removal ;  (1070.)  and 
at  the  same  time  by  s.  2  and  3,  an  important 
alteration  is  made  in  the  nature  of  the  remedy, 
by  empowering  the  person  who  distrains, 
(having  left  notice  of  the  distress  and  of  its 
cause  at  the  chief  Mansion  House,  or  other 
most  notorious  place  on  the  land,)  if  the  Tenant 
do  not  replevy  the  goods  within  five  days,  to  (ioi5.) 
sell  them  with  the  assistance  of  the  Sheriff, 
Undersheriff,  or  Constable,  and  two  Appraisers, 
lor  satis&ction  of  the  Rent :  but  by  s.  5,  an 
attempt  to  enforce  the  Act  where  no  Rent  is 
due  subjects  the  trespasser  to  the  payment  of . 
douUe^s^n^^^  with  costs  of  suit.  (1071.)  By 
St  1 1  G,  2,  c«  19,  s.  8,  9,  Growing  Crops  are 
also  made  distrainable ;  but  this  provision  ex-  (1057.) 
tends  only  to  the  cases  of  Landlords  or  Lessors 
uod  dieir  Tenants  or  Lessees  for  life^  or  some 
less  estate. 

sevcnoce  from  the  land  become  liable  to  geizure  on  a 
Pieri  Facias.  Farrant  v.  Thompson^  5  B.  &  A.  Sa6, 
Nor  does  a  temporary  severance  subject  them  to  Distress. 
14  H.  8,  95.  b. ;  3  Bac«  Abr.  343. 
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Co.  Liu.  47.  b.      {1072.)  By  the  Common  Law  the  goods  diS- 

tnuued  must  be  impounded  iti  some  pkce  cot 

•of  the  iTenattt's  knd,  but  within  three  mfle^, 

imd  in    the  same  coonljr;   things  liable  to 

damage  by  weathei",  &c>  being  placed  imdet- 

tc^nr,  and  animals  in  a  sit^tion  accessible  tb 

the  owner,  if  the  party  distraining  wonld  a^Oid 

being  answerable  for  the  safety  of  the  one  and 

the  sustenance  of  the  other.      Bat  now  by 

St.  II  O.  25  c.  ipy  ^  10,  the  rettMyral  of  the 

goods  from  the  land  is  in  all  cases  rendered 

&c^  ^**^^<^sary.     (1073.)  By  the  Common  La# 

also,  though  Willi  the  eitceptk>nd  abote  men- 

n^ET/Jt  [''*'  *»oned,  all  goods  found  on  the  land  which  k 

5 b'&^'c  wr"'  ^^•"^^  ^^^    ^^   '^^*    °^*y    ^  distrained, 

widiout  regard  either  to  the  oxtnership  of  ih^ 
goods  or  to  the  occupation  of  the  land ;  (for 
&e  land  itself  is  indebted  while  the  tennve  dvb^ 
4iists,  whether  it  be  in  the  possessien  of  tro 
indebted  person  or  of  another ;  and  ^  go»^ 
nre  sufficiently  connected  with  the  land  by 
co.Litt.i6i.a.  ilieir  presence;)  (1074.)  yet»  on  theoftherhand, 

ifi  before  the  arrival  of  die  Distrainer)  &e 
gooda,  eyea  of  the  Tenant  and  personal  debtor 
himself,  hate  been  carried  off  the  land,  tb^ 
former  can  not  follow  them*  But  now  hi  t^ 
case  of  Landlords  and  their  Tenants  fo^  lif^r  m* 
for  a  less  estate,  by  St.  116.29  C.  19,  fl#  t 
and  2,  Goods  fraudulently  carried  off  may  be 
seised  within  thirty  days,  unless  sold  to  a 
person  ignorant  of  the  fraud;  and  by  s*  7^ 
power  is  given,  with  the  asatstaiwe  of  a  eoo- 
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Stable,  &c.  to  break  open  doors  for  the  purpoBe. 
(1075.)  And  by  St  8  Ann.  o.   149  ik  1,  the 
Landlord's  right,  to  the  extent  of  one  yearns 
ftireara,  has  obtained  a  preference  over  that  of 
odier  Creditors,  without  being  exerted  in  an 
actaal  Distress :  for  no  goods  on  the  land  can 
be  taken  in  execution  upon  a  Judgment  without      (1066.) 
making  satisfaction  to  the    Landlord  for  one 
year's  rent,  or  any  less  amount,  which  may  be 
actually  due.    (1076.)  The  Act  of  11  G.  2,      (1072.) 
€•  19,  in  s.  10  (already  noticed),  and  s.  19  & 
seqq.  also  contains  several  provisions  for  facili- 
tating and  legalizing  Distresses  for  all  kinds  of 
Rent. 

(1077.)  Another  usual    mode  of  enforcing 
ikt  payment  of  Rent  reserved  in  a  Lease,  or  at 
least  of  preventing  the  accumulation  c^  aitears, 
is  afforded  by  the  insertion  of  a  Condition  or 
Proviso  enabling  the  Lessor  to  re-enter,  or  (if 
tiie  Lease  be  for  years)  making  the  Term  to^      (s5i.) 
eease  widiout   entry,  on   the  payment  being 
delayed  beyond  a  6xed  periods    i^ojS.)  The 
strictness  of  the  Law  in  requiring  a  forjnal  Co-iittsoi. 
demand  of  die  Rent  at  the  proper  place  and  ^'  ^^ 
moment,  before  a  condition  thus  destructive  of 
the  estate  could  be  enforced^  detracted  much 


■    l^FP^"W^  I      11     I   ip^»i.^»— — ^— *»»^»^ 


*  (lOTT*  «•)  TUs  last  mcdiod  v  len  convenient  Co  tfe 
ToiMit,  as  producing  uncertainty  in  his  Title ;  and  it  is 
m  M>  mqpect  nore  beneficial  to  tbe  Littdlord.  Tie 
Cmm  of  Law  hove  accordingly  ahoim  a  dispotttian  to 
eMiMiiltiti  die  efibcu  of  both  modes.  See  Amdy  v. 
WoodvMrdf  6  B.  &  C.  519. 
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from  the  availableoess  of  this  remedy,  until  by 

Itoi^^B.  ^*'  ^  ^*  ^*  ^"  ^^'  ®*  ^'  ^^®  Landlord,  having 

6c  c.  T5t'       such  a  title  of  re-entry,  was  enabled  to  recover 

<405. 407.)   the   land  by  *  Ejeclment  conducted   in    the 

manner  there  prescribed,  without  any    actual 

entry  or  formal  demand,  provided  there.be  half 

a  year's  rent  due,  and  not  a  sufficiency  of  dis- 

trainable  goods  upon  the  land.    (1 079.)  Some* 

i>oe  T.  Maften,  times  indeed  the  demand  is  dispensed  with,  by 

a  stipulation  in  the  Lease  itself;  and  then, 
independently  of  the  Statute,  the  mere  non« 
payment  of  Rent  enables  the  Landlord  to 
maintain  his  Ejectment  (io8o.)  On  the  other 
hand,  where  the  Lease  contains  no  condition  of 
re-entry,  yet,  if  the  Rent  amount  to  three 
fourths  of  the  yearly  value  of  the  land,  the 
St  1 1  G.  2,  c.  19,  s.  16,  has  provided  a  remedy, 
in  case  the  Tenant  being  in  arrear  for  a  whole 
year's  rent  shall  desert  the  premises,  and  leave 
no  sufficient  goods  for  a  distress ;  enabling  two 
justices  of  the  peace,  by  formally  putting  the 
Landlord  into  possession,  to  annul  the  Lease. 

(108 1.)  Besides  the  above  remedies,  which 
are  directed  against  the  occupier  of  the  land  as 
such,  Landlords  have  generally,  either  by  the 


*  (1078.11.)  If  the  Lease  happen  to  be  mortgaged,  and 
the  Mortgagee  not  in  poflBeaaion,  the  latter  may  Sfoid  the 
efects  of  the  Ejectment  given  by  the  Statute,  at  any 
time  within  six  calendar  months  after  the  Judgment  in 
that  Action  has  been  executed,  by  paying  the  arrears  of 
Rent  and  Costs  of  Suit,  and  performing  the  CoTenants  of 
the  Lease. 
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CommoQ  Law  or  by   Statute,   some  right  of 
Actioa  against    their    lessees    personally  for 
Bon-payment  of  Rent     By  the  Common  Law 
an  Action  of  Debt  for  Rent  lies   i^inst   a  utt.  58. 7a. 
Lessee  for  years  or  at  will;  (1082.)  and  by 
St.  8  Ann*  c.  1 4,  s.  4,  the  same  Action  is  given 
against  a  Lessee  for  life  during  the  continuance 
of  his  estate ;   having  before  been  given  for 
the  arrears,  after  the  determination  of  the  estate^      (1059.) 
by  St  33  H.  8,  c*  37.    (1083O  By  this  Action 
also,  ander  St  4  G.  2,  c.  28,  s.  1,  is  to  be 
recovered  the  growing  penalty  imposed  on  a 
Tenant  *  who  continues  in  possession  after  the 
expiration  of  his  Term,  and  having  received 
notice  to  quit ;  which  is  at  the  rate  of  double 
the  yearly    value  of  the   land.    (1085.)  An     (579.846« 
Action  of  Covenant  lies  upon  a  Covenant  im-        ^^^-) 
plied  in  the  words,  **  Yielding  and  paying,*'  or  sBM.Ab.65. 
the  like,  in  the  clause  of  reservation  of  Rent  in 
a  Lease  for  years ;  or  upon  an  express  Cove- 
nant, which  is  seldom  omitted^  in  any  Lease. 
(1086.)  The  obligation  of  an  express  Covenant,  (58i.n.855.) 
thoagh  it  runs  with  the  estate  to  the  lessee's  TtyiorT.shra, 
assignee,  and  from  him  may  be  transferred  with  ^  ^-  ^  *  ^^* 
the  estate  to  a  second  Assignee,  and  so  on,  yet 
continues  always  in  the  person  of  the  original 

*  (1084.)  A  similar  penalty,  but  with  more  ample 
aeans  of  enforcing  it,  is  imposed  on  a  Tenant  who, 
Wing  power  to  determine  his  lease,  gives  notice  to  his 
laodlord  accordingly,  and  yet  fails  to  deliver  up  the 
possession;  for  by  St.  11  G.  a,  c.  19,  s,  18,  his  Rent  is 
thenceforward  doubled. 
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Cro.  Jac.  5^2.  Covenantor,  who  cannot  divest  himself  of  his 
Morgv^l'uw.  responsibility :  and  the  same  rule  applies  te 
^^  all  other  express  Covenattts  the  oU^atioa  of 

which  runs  with  the  land:  (1087*)  1^  ^^ 
Cro.  Jac.  534.  original  leasee  is  discharged  from  all  implied 
WadhaiD  9.  '  CoTeiiants  hj  his  Assigmnent,  if  assented  to 
M.^iow,8Ea.t  j^y  ^^    Reversioner.    (io«S.)  On  the  other 

3  T.  R.  681 ;  ^Ai^d,  the  benefit  even  of  an  express  Covenant, 
l^'^\fS^ '   if  It  be  nmde  to  run  with  the  Revensioa,  is  cwa- 

3  T,  R.  402.  ' 

fined  to  the  owner  of  that  Reversion  for  the 
(1061.)      time  beings  and  maf  be  extiaigutsbed  with  it 

(10R9.)  Neither  an  express^  nor»  as  it  semis,  «a 
Toochst.  160 ;  implied  G>venant>  ^an  be  ctested  without  Deed ; 
F.  N.  B.  146.    i^j  ^^  Action  of  Debt  may  be  grounded  on  m 

(50.1081.)  P^rol  Lease;  (1090.)  and  there  is  a  thtud 
remedy  which  is  confined  to  cases  where  the 
contract  is  made  without  Deed.  This  is  the 
Action  on  the  Case  for  Use  and  Oceupatkm  of 
the  Land ;  in  which,  by  St.  1 1  6.  2,  c«  19, 
s.  14,  any  Agreement  for  Rent,  (not  being  by 
Deed,)  may  be  given  in  evidence.  (1091.) 
And,  by  s.  1 5,  a  similar  remedy  is  introdaeed 
in  behalf  of  any  Tenant  for  Life  who  has  mad^ 
a  Lease  that  must  expire  with  him;  bis  exe- 
cutors or  administrators  being  enabled  to 
recover,  in  an  Actiom  on  the  Case,  a  propor-* 
tional  part  of  the  Rent  reserved,  (whether  by 
Deed  or  otherwise))  from  the  last  R«it  day 
down  to  the  moment  of  the  Lessor's  decease  ; 
for  which  period  of  the  Tenant's  enjoyment  no 
remuneration  can  otherwise  be  demanded. 
(1092.)  Anciently,  both  <m  an  Aetio&  and 
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CO  an  Arowiy  by  the  Leator  for  Bent,  if  the  ^ut.  sa. 
liease  were  not  made  by  Indenture^  the  TeQaat      (850.) 
night  answer  the  demand  by  denying  that  the 
Lessor,  at  the  time  of  making  the  Lease,  had 
any  property  in  the  Tenement    But  noilr  by 
St.  19  G*  2,  c.  20»  s«  S3|  the  Lessor's  original  s^iiwut;. 


Title  is  in  no  case  ^oatroTertiUe  by  the  Tenant  wiit.  w^ 
on  Replevin ;  though  the  old  rule  eontinaes  in 
Actions  of  Debt  or  Covenant  brought  by  the 
Landlord,  idiich   do  oot^  like  Distress   and 
Action  on  the  Case  for  occnpatioDt  imply  an 
actoal  eagoymflok  of  the  land  by  the  Lc»toee. 
(1093.}  And  to  all  demands  of  Rent  it  is  a  aaf- 
ficimt  answer,  that,  before  it  became  due,  the 
Lessor's  Title  had  expired ;  or  that  the  Tenant  ^'^f.^l^^g,. 
has  been  deprived  of  the  possession  by  the  b.>ioCo.  ite. 
landlord  himself,  or  lawfully  evicted  by  an- 
other.   (1094.)  Also,  if  the  eviction  be  con- 
fined to  a  part  only  of  the  land,  or  if  the  rever- 
sion be  aliened,  or  the  Term  surrendered  as  to ' 
Boch  part,  the  Rent  must  be  apportioned,  either  Co.LUt.  i48.  a ; 
by  the  Agreement  of  all  parties  concerned,  or  frnll^'^e: 
by  a  Jury.    (1095.)  If  part  of  the  Tenement 
be  destroyed  by  Fire  or  other  accident,  an  ex- 
press Covenant  of  the  Tenant  to  pay  the  Rent  Beifoor «.  w«s- 
during  the  Term  is  still  binding  on  him,  though 
neither  he  nor  the  Lessor  may  be  bound  to  re-  ^^(^"7.^;.^'] 
pair  the  loss. 

(1096.)  Rent  Service  will  pass  by  a  Grant  utt.  ««8,  s «9. 
of  the  Seignory  or  Reversion  to  which  it  is      (1054.) 
incident;   or   it    may  be   granted    separately 
from  either,  and  so  become  a  Rent  Seek,  which  (1056,1057.) 

z  2 
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is  now  attended  with  the  remedy  of  Distress 

in  almost  all  its  advantages ;  and  if  the  Rent 

Allen ».  Bfjan,  Service  Were  recoverable  by  Action  of  Debt 

5B.&C.512.     .  .  ,  1  s  a  T^ 

(1081  &c)  i^coQtiiiu^s  to  be  so  when  reduced  to  a  Rent 
Seek.     (1097.)  To  the  validity  of  any  of  these 

Lift.  551. 556.    Grants  the  Attornment '^of  the  Tenant  was  for* 

552!  (4t.)  merly  necessary ;  insomuch  that  if  two  abso- 
lute Grants  were  successively  made  of  the  same 
Seignory,  Reversion,  (or  even  Remainder^  or 
Rent,  to  different  persons,  and  the  Tenant  of 
the  land  attorned  to  the  second,  tiie  first  was 
defeated.     Nor  do  there  appear  to  have  been 

Cu.utt509.b.  any  legal  means  of  compelling  the  Tenant's 

315. 1. 316.  b.  -^         o  ,  1       ^  1 

Attornment,  except  where  the  Grant  was  made 

by  Fine.     (1098.)  But  by  St  4  Ann.  c.  16, 

Se«4Bmg.99.  s.  9  and  10,  all  Grants  and  Conveyances  -  are 

made  as  valid  without  as  they  would  be  with 
Attornment,  though  the  Tenant  is  permitted  to 
pay  his  rent  as  before,  until  the  Grantee  give 
him  notice  of  his  right  (1099.)  And  by 
St  11  G.  2,  c.  19,  s.  11,  reciting  that  Tenants, 
by  attorning  to  Strangers,  may  put  their  Land- 
lords out  of  possession,  all  such  Attornments 
are  made  void :  but  there  is  a  Saving  of  Attorn- 
ments made  '^  pursuant  to  and  in  consequence  of 
^'  some  Judgment  at  Law,  or  Decree  or  Order 
**  of  a  Court  of  Equity,  or  made  with  the 
''  privity  and  consent  of  the  Landlord  or  Land- 
'^  lords.  Lessor  or  Lessors,  or  to  any  Mort- 
''  g&g^c  s^i*  the  Mortgage  has  become,  for- 
'^  feited."  (1100.)  It  does  not  appear  what 
advantage  was  here   contemplated  as  arising 
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to  a  Mortgagee  from  the  mere  Attornment  of 
the  Tenant ;  for  if  his  Tenancy  commenced  be- 
fore the  Mortgage,  the  Mortgagee  is  now  in 
right  become  his    Landlord,   and  by  simply  Mossv-Gaiii- 
giving  notice  of  that  right,  according  to  St.  f&s/   ''"^' 
4  Ann.,  will  obtain  all  its  benefits :  while  on  the      009^^) 
odier  hand,  if  the  tenancy  commenced  by  vir- 
tae  of  a  demise  from  the  Mortgagor,  continuing 
in  possession  after  the  Mortgage,  the  Tenant  Aidiome  v. 
cannot  throw  off   his    relation   to  the  latter  ^^•'^'^'^fr 
!mthoiit  his  consent,  and  it  is  not  to  be  ex- 
pected that   he   should    serve   two .  masters ; 
though  he  is  certainly  compellable  by  E^ect-     (40i.  19. 
medt  to  deliver  up  the  possession  to  the  .Mort-:       *^*^ 
gagee.      (1101.)  It  seems,   however,   that  a 
liability  may  be  incurred  by  the  Tenant  in  con-> 
sequence  of  Attornment  to  a  person  who  is  Gregory  v. 
not  his  rightful  Landlord;   and  therefore  the  474. 
payment  of  Rent  under  a  mistake  as  to  the 
claimant's  Tide  is  held  not  to  amount  to  an 
Attornment. 

(1102.)    It  has   already  been  shown  that,  (1005.1054.) 

since  the  Statute  of  Quia  Enyotores^  no  Rent 

Service  can  have  been  reserved  by  a  Subject 

on  a  total  alienation  of  his  estate ;  nor  could  it 

ever  be  so  reserved  as  to  be  payable  to  any  Co.  Litt.  47.  •. 

other  person  than  the  actual  Grantor  of  the 

estate  in  the  land.    (1 103.)  But  Rents  Charge 

and  Rents  Seek,  as  they  may  be  created  by 

•Grant from  the  owner  of  the  land  while  he  ^i^***^**-^ 

170.  a. 

^  (1104.)  **  Also  a  man  may  have  a  Rent  by  Prescript       (1038.) 
^  tioo.**    Co.  Litt  144.  a.    But  it  is  to  be  obserred  that 

Z3 
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retains  his  pr<^perty  in  it,  so  mxy  they  also  be 
reserred  on  a  total  alienation ;  and  even  a  re-» 
servation  to  a  third  party  would  prolmUy  be 
considered  as  a  Grant  to  hisL  (1105.)  No 
Li(t.Mo,«ft.    peculiar  form  of  words  is  necessary  for  the 

creation  of  such  Rents.  Thus,  if  one  man 
grant  to  another ,  that,  if  he  be  not  paid  ao«# 
every  Christmas,  he  may  distrain  for  it  in  Qer<>^ 
tain  lands  of  the  Grantor,  this  annual  som,  un« 
less  it  be  more  formally  diarged  on  other  landsy 
is  a  Rent  Charge  issuing  out  of  those  specified, 
(1106.)  though  unaccompanied  indeed  widi 
the  personal  remedy  of  a  •  Writ  of  Atmnily 

ao  &MM>rporeal  hereditaneat,  anlefts  ineidltiit  or  *w*q*H> 
to  some  other  Tenemtnt  to  whick  the  Title  k  imt  ena* 
bluhedy  can  be  daimed  by  Prescription  othcsirtse  thao 
through  the  medium  of  an  uninterrupted  descent.  Co. 
Litt.  121.  a.  A  Rent  therefore  of  this  kind  seems  not  to 
be  alienable,  unless  it  be  parcel  of  a  Manor. 
•  (1107.)  This  Writ  of  Aanuiij  eniaat  be  bnn^ 
(1014,1015.)  after  an  Avowiy  has  once  beoi  made  for  the  fieint,  aar 

oanit  b^  prosecuted  without  renouncing  all  future  right 
of  Distress.  Litt  sigu  Hence  it  is  now  quite  disused ; 
(1 108.)  and  where  it  is  intended  that  the  Rent  should  be 
secured  by  aay  personal  ongagementy  tibe  Gkaot  k  asoaDy 
flccovpanied  with  a  Covenanti  aad  often  with  a  Bond»  or 
a  Warrant  of  Attorney  to  confess  Judgment  for  a  large 
sum ;  by.  virtue  of  the  two  former  of  which  an  Action  may 
be  brought,  in  the  first  instance,  upon  any  default  of 
payment; -while,  by  virtue  of  the  Judgment  in  the  caaea 
both  of  tile  Bond  and  of  the  Wanant  of  AttocMj, 
JExeciitiao  may  be  sued  out  for  the  annual  pajmeata  as 
they  become  due ;  and  in  the  case  of  the  Wanant  of  At* 
tomey,  without  the  iaterrention  of  a  Jury.  (See  St.  8  &9 
W.  3,  o.  i>,  6.  ^i  Walooi  V.  G<mUi9g,  B  T  S.  126;  ^#- 
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against  the  Grantor ;  th6  liability  to  which  he 

would  have  incurred  by  a  more  direct  form  of 

Grant,  unkss  qualified  by  a  Proviso  that  it 

should  not  charge  his  person,     (mo.)  So  if  f,"^''"^  Jf.^* 

lafid  be  devised  by  Will,    *^  subject  to,"  or  519';  Butter^ 

<<  charged  with/'  or  '^upon  condition  to  pay"  Bing.39«.  ' 

a  rent  or  annuity^  this,  (without  any  clause  of 

disUeMy)  is  sufficient  to  create  a  Rent  Seek, 

which  will  come  within  the  provisions  of  St.      (io5r0 

4G.  2,  C..28,  s.  5«    (mi-)  A  Rent  may  be 

graatod^  with  «i  express  powet  of  Distress,  out^^^Jj^^J**- 

of  an  Estate  for  yeare ;  but  in  whatever  way  it 

be  lioiiled,  it  can  only  be  a  Chattel  Interest) 

and  for  thie^eaaoiSt  it  ^eerns  that  without  the  p^";,im'„?' 

clause  of  Diataress  such  a  Rent  would  be  void ;  webber,  s  Tau. 

far  before  the  St  4  G«  2,  there  w^  no  remedy 

far  nonpayment  of  a  Rent  Secki  as  socb,  except  (377.  402.) 

by  Assize,  which  is  confined  to  Freehold  Inte<> 

rests ;  and  the  Law  would  not  recognise  a  tight 

for*  which  it  gaVe  no  remedy. 

(1112.)  An  additional  remedy^  often  annexed 
to  a  Rent  Charge,  enabling  the  Grantee  to 
eatav  upon  the  land  and  satisfy  hin^self  fot 
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tcrhtryy,  Morgan,  2  Tau.  195.)  (1109.)  But  of  none  of 
thfise  remedies  can  the  legal  benefit  be  transferred  with 
the  Rent;  though  here,  as  in  other  cases  of  the  like  kind, 
I  Com  of  Equity  win  compel  the  Asftigfior  to  lend  his 
Mne  to  the  Assignee  for  the  purpose  of  enforcing  them, 
h  particulsr  it  seems  that  the  Coyenanl  of  the  Grantor 
nim  neither  with  the  land  nor  with  the  Rent;  but  is 
merely  a  personal  engagement  between  the  parties.  Milnes 
^.  Brunch^  5  M.  &  S.  41 1. 

Z4 


344  '<>^  INCORPOREAL   TENEMENTS. 

(867.)      the  arrears  out  of  its  profits,  has  already  beeo 

mentioned. 

(i  1 13.)  A  new  mode  of  creating  these  Rents, 
()^.)       widi  their  remedies,    was  introduced  by  the 

Statute  of  Uses,  of  which  the  4th  and  5th 

sections  are  as  follows  : 

4.  *'  And  where  also  divers  persons  stand  and 
*'  be  seised  of  and  in  any  Lands,  Tenements,  or 
'^  Hereditaments,  in  fee  simple  or  otherwise,  to 
<^  the  Use  and  Intent  that  some  o&er  person  or 
*^  persons  shall  have  and  perceive  yearly  to 
^*  them,  and  to  his  or  their  heirs,  one  annual 
*'  Rent  of  1  o  /•  or  more  or  less»  out  of  the  same 
^'  Lands  and  Tenements,  and  some  other  person 
"  one  other  anndal  Rent,  to  him  and  his  assigns 
*^  for  term  of  life  or  years,  or  for  some  other 
**  special  time,  according  to  such  Intent  and 
^*  Use  as  hath  been  heretofore  declared,  limited 
^'  and  made  thereof. 

5.  ^'  Be  it  therefore  enacted  by  the  anthori^ 
*^  aforesaid.  That  in  every  such  case  die  same 
**  persons,  their  heirs  and  assigns,  that  have 
^^  such  Use  and  Interest,  to  have  and  perceive 
**  any  such  annual  Rents  out  of  any  Lands, 
*'  Tenements,  or  Hereditaments,  that  they  and 
^^  every  of  them,  their  heirs  and  assigns,  be 
*'  adjudged  and  deemed  to  be  in  Possessicm  and 
*^  Seisin  of  the  same  Rent,  of  and  in  such  like 
"  Estate  as  they  had  in  the  Title,  Interest  or 
"  Use  of  the  said  Rent  or  Profit,  and  as  if  a 
^  sufficient  Grant,  or  other  lawful  Conveyance 
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<<  had  been  made  and  executed  to  them^  by  such' 
*^  as  were  or  shall  be  seised  to  the  Use  or  Intent 
<<  of  any  such  Rent  to  be  had,  made  or  paid, 
<<  according  to  the  very  Trust  and  Intent  thereof, 
**  and  diat  all  and  every  such  person  and  per- 
**  sons  as  have,  or  hereafter  shall  have,  any 
'^  Tide,  Use,  and  Interest  in  or  to  any  such 

Rent  or  Profit,  shall  lawfully  distrain  for  non-  (1014,1015.) 
payment  of  the  said  Rent,  and  in  their  own 
**  names  make  avowries,  or  by  their  bailiffs  or 
servants  make  conisances  and  justifications, 
and  have  all  other  suits,  entries  and  remedies 
**  for  such  Rents,  as  if  the  same  Rents  had  been 
**  actually  and  redly  granted  to  them,  with 
"  sufficient  clauses  of  distress,  re-enlry,  or  other- 
<<  wise  according  to  such  conditions,  pains,  or 
«  other  things  limited  and  appointed,  upon  the 
**  trust  and  intent  for  payment  or  surety  of  such 
"  Rent." 

(1114.)  Hence  a  Conveyance  is  often  made 
by  Lease  and  Release,  Fine,  or  other  Common 
Law  Assiirance,  to  A.  and  his  heirs,  to  the  intent 
that  B.  may  receive  out  of  the  lands  an  annual 
Rent  to  a  certain  amount,  and  may  distrain  for 
it  when  in  arrear  for  a  certain  number  of  days, 
and  dispose  of  the  distress  as  Landlords  may  for 
rent  reserved  on  Leases,  and  may  also,  if  the 
Rent  be  in  arrear  for  a  further  space  of  time, 
enter  upon  the  land  and  take  the  profits  until 
the  arrears  be  satisfied ;  the  effect  of  which  is  to 
give  the  legal  estate  in  the  Rent  Charge,  with 
its  attendant  remedies,  to  B.,  as  fully  as  could 
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be  done  by  a  direct  Qnaai  to  him ;  with,  this 

addidonal  co&venie&ce,  that  a  Sctdeaieiit  of  the 

land,  subject  to  ihe  Rent  Charge,  may  be  made 

by  the  same  Instrument    And  thus  in  a  Mar« 

riage  Settlement  a  Rent  Charge  .is  rery  eomoMBljr 

(3570       pnrovided  for  the  wife's  Jointitre. 

(151,  1 52.        (i  1 15.)  According  to  the  rule  that  there  canv 

1^^*)       not  be  a  Use  upon  a  Use^  it  is  evident  thakvfion 

a  conveyance  of  land  to  ji.y  to  the  intent  that  A 

may  receive  thereout  a  Rent^  to  the  use  of  or  in 

trust  for  C.J  only  an  equitable  interest  wiU  be 

vested  in  C     (1116.)  But  if  A*,  being  the 

owner  of  the  land^  were  to  grant  a  Rent  out  of 

it  to  B.y  to  the  use  of  C;  here,  by  the  first 

(128. 132.)   section  of  the  Statute,  C.  would  take  the  legal 

Co.Litt.315.8.  Mtate.    It  may  be  objected  indeed  that  B.  is 

not,  strictly  speakings  seiud  of  the  Rent,  until 

he  has  received  some  part  of  it ;  for  fay  the  old 

(393.)       1^^  ^^  could  not  bring  an  Assize  for  it  pre- 

Co.Litt.ii.b.    vio«te9ly  to  such  receipt:  but  there  seems  to  be 

s^iLn^vt.  ^^  doubt  that  the  m»n  m  laWf  which  is  cotu 

F^f  c'r.    ^^^^^  ^^  ^^  ^y  ^  Gmnty  is  sufficient  to  put 

529. n!  '       the  Statute  in  operation.     (1117O  It  is  said 

iBacAk  468.  ^*  ^  ^^^^  cauttot  bc  Created  by  Bargain  and 

(1 16,  &c.)    Sale,  because  the  bargainor  cannot  be  seised  of 

a  Rent  issuing  out  of  his  own  land ;  but  the 

(1113.)     word  ^^Profit""  in  8.5,  a{^pears  to  meet  this 

objection;    and   it  may   also    be    considered 

whether  the  Deed,  even  if  it  contained  no  other 

operative  words  than  **  bargain  and  sell,"  would 

(43.)       ttot  at  this  day  be  construed  as  a  Grant  to,  and 

to  the  use  of,  tiie  Bargainee. 
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(i  1 1 S.)  Bento,  nol.oiily  under  tbe  Statbte of  (122. 153.) 
Uses,  but  (by  tke^Oomnioii  Law^  may  be  created  Feimc^  c,  K 
so  as  to  commence'  at  a  future  time,  or  so  as  to 
cease  and  retiTeupoD  contingeneies ;  but  when 
once  created  they  cannot  be  transferred  other* 
wise  than  by  an  immediately  operatiTe  Grant, 
(tfig.)  In  Leasesi  a  new  or  increased  Rent  is 
oAen  stipolated  as  die  paialty  of  waste  or  other 
injurious  acts  committed  by  tibe  Tenant :  and 
both  in  Leases  and  original  Ghrants  of  Rent,  it  6  Bac.  Ab.  59. 
lias  formerly  been  nsnal  to  provide  that  a  fixed 
snm  shall  be  payable,  nmumpienas,  and  reccH 
verable  by  the  usual  remedies  for  rent,  wheur^ 
erer  arrears  are  incurred  beyond  a  certain  pe^ 
nod.  (112a)  And  to  tbe  same  principle  may 
perhaps  be  referred  the  modem  practice  of  em- 
potraring  the  Grantee  of  a  Rent  Charge,  in  the 
Clause  of  Entry  before  mentioned,  to  continne  (i  112.) 
in  possession  and  enjoyment  of  the  land  till  not 
only  the  arrears,  bat  all  the  e^qpenses  incurred 
by  their  noiqiayment,  shall  be.satisfied« 

(list.)  Rents  Charge  are  in  general  8o&£ 
firom  beinfir  favoured  .*.  bit  ihe  Common  Law 


*  (1122.)  There  are  some  cases  however  in  which  the 
creation  of  such  Rents  is  much  faroured.  Thus^  if  upon  (318.) 
a  psnidon  between  Coparcenersi  in  order  to  equalize  the 
value  of  the  aUotments»  a  Rent  be  granted  to  one  out  of 
ihe  share  of  another ;  this  Grant  majf  be  made  without 
Deed,  and  the  Bent,  without  any  expression  to  that  effect, 
xmeB  with  it  a  power  of  Distress.  Litt.  352.  So,  if  a 
Rent  be  assigned  to  a  Widow  for  her  Dower^  instead  of  a  (349.) 
third  part  of  the  land  itself.    Co.  Litt.  169.  b,  and  34.  b. 
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that  they  are  subject  to  some  very  inconvement 
Co.Litti47.b.  incidents.     If  the  p^son  entitled  to  a  Rent 

Charge  purchase  any  part  of  the  land  out  of 

(926.)       whioh  it  issues,   the  vrhake  Rent  is  extinct; 

&ough  if  that  part  had  come  to  him  by  descent, 

(1094.)      an  ^  apportionment    would    have  been  made. 

(1123.)  He  may  release  a  part  of  the  Rent; 

5Bac.  Ab.694.  but  he  caouot  by  his  release  exonerate  a  part  of 

^^^'  the  land  from  the  whole  Rent,  without  a  total 

extinguishment  of  it. 

(1 1 24-)  If  a  Rent  Charge  in  it9  creation  be 
limited  to  the  Grantee  in  tail  without  any  re- 
(695. 700.)    mainder,  justice  obviously  requires  that  a  *  Re- 
covery suffered  by  him  should  have  no  greats 
Buti.  Fearne,     effoct  than  a  Fine.    (1 1 26.)  And  if  there  were 

an  ulterior  limitation  to  another  person  in  the 
form  of  a  Remainder^  it  has  yet  been  doubted 
whether  the  Recovery  of  the  Tenant  in  tail 
would  enlarge  bis  estate  into  an  absolute  fee 
simple;  on  the  ground  that  the  two  estates 
were  not  derived  out  of  one  already  existing^ 
but,  being  simultaneously  created  out  of  no- 

(606.)        And  if  Rent  be  reserved  upon  a  Gift  in  Tail,  and  the  Donee 
suffer  a  Recovery^  a  Distress  is  still  incident  to  the  Rent ; 
(1056.)       though  it  can  no  longer  be  Rent  Senricci  as  the  Reversion 
is  destroyed.    5  Bac.  Ab.  864. 

(615.)  ^  (1125.)  That  a  Recovery  may  be  suffered  of  a  Rent 

arises  more  from  the  purpose  than  from  the  form  of  that 
Assurance.    It  is  however  as  legitimately  included  in  a 
Fme  as  Land :  (Cm  Fi.  133.)  and  yet  if  a  penMm,  having 
only  a  Rent,  levy  a  Fine  (ostensibly)  of  the  lands  out  oT 
which  it  issues,  it  seems  the  Rent  will  pass.   HeSai  y»  San* 
ders,  Cro.  Jac.  700. 
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llungy  were  independent  of  each  other.    This 
reasoning,  it  must  be  observed,  aidangeis  the 
existence  of  the  ulterior  estate,  by  attributing    (784. 7O6.) 
to  it  the  mischievous  quality  of  a  Perpetuity. 

(1 1 27.)  Though  the  old  rule  <^  General  Oc-       (730.) 
cupancy  did  not  properly  extend  to  inoorporeai  Fewne,  c.  R. 
Tenements,  yet  there  was  something  very  like  it 
in  the  case  of  a  Rent,  which  upon  the  death  of 
the  Tenant  of  it  for  the  life  of  another,  no  Spe- 
cial Occupant  being  named  in  the  Grant,  natu- 
rally fdl  into  the  hands  of  the  Tenant  of  the 
land  oat  of  which  it  issued :  and  it  seems  that 
the  Rent  did  not  thereupon  become  so  utterly 
confounded  with  the  other  profits  of  the  land, 
but  that  if  any  remainder  were  expectant  upon 
the  estate  for  life,  it  would  still  be  sufficiently 
supported.    (1128.)  It  was  formerly  held  that  Sogd.Poir. 
Executors  or  Administrators  could  not  be  made 
Special  Occupants  of  a  Rent :  but  this  objection       (733.) 
seems  to  have  been  removed  by  the  Statute  of 
Frauds.     (1129.)  Rent  granted  in  fee  simple  7Bac.Ab.i8d. 
is  not  subject  to  Escheat,  but  upon  failure  of     (i^i*) 
the  Grantee's  heirs  will  sink  into  the  land  from 
which  it  issues. 

(1130.)  Rent,  as  such,  is  not  liable  to  any  4B.&c.47f, 
Rate  for  the  relief  of  the  Poor.     But  by  the      \^^q  v 
Annual  Land  Tax  Acts,  (the  provisions  of  which       ^435 ) 
are  now   made  perpetual,)  the  sum  assessed  Sce  st.  4  w.  & 
upon  every  Tenement  for  Land  Tax  is  to  be  ts.s^l'^'sL 
paid  by  the  Tenant,  who  may  make  a  proper-  ^^  ^'5^16. 
tional  deduction  out  of  all  Rents  to  which  he  is  Jl?!.*^.?!-  ^ 

.  0. 3,  c.  116, 

liable ;  and  disputes  concerning  the  adjustment  ».  1. 


\  « 
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of  liiis  proportioD  aire  to  be  aettfed  by  tke  Com* 
misflioners ;  but  all  agzeemeBts  on  the  snfajeot 
are  valid  between  the  parties ;  and  it  has  noir 
become  die  general  practice^  both  in  Leases  and 
Grants  of  Rent,  to  stipulate  that  no  such  deduc- 
tion shall  be  inade« 

(ii$tV)BySt42Q.  5,c.  116,8.154,  where 
tbe  Land  Tax  has  not  been  redeemed  in  dne 
•time  by  the  owner  <rf  the  Land,  it  may  be  ipat- 
^ased  by  any  ether  person ;  in  whose  handa  it 
is  converted  into  a  Fee  Farm  *  Rent,  with  afl 
the  ramedies  of  Rent  reserved  upon  a  Lease. 

SECt*  3* — 0/  Comnwrn  and,  Eisements. 

(11 32.). By  the  word  Common  is  understood 
a  right  which  one  person  has  of  taking  some 
part  of  the  produce  of  land,  while  the  whole 
property  of  ihe  land  itself  is  vested  in  another. 
It  differs  from  a  Rent  principally  in  freedom  of 
enjoyment  on  the  one  hand^  and  in  freedom 
from  obligation  on  the  other ;  which  the  Law 
expresses  by  the  quaint  antithesis,  that  it  lies 
not  in  render  but  in  prender.  It  is  also  inci- 
dentally distinguished  by  its  fruits  being  always 
taken  in  kind,  and  being  in  general  not  other- 
wise measured  than  by  limiting  the  instruments 
of  enjoyment 


*  (1 131.  fi.)  A  Fee  Farm  Rent,  it  seems,  is  properly  & 
perpetual  Rent  Service,  Harg.  Go.  Litt.  143.  b.  n.  5.  Bitt 
the  name  is  here  applied  to  that  which  is  eyideiitly  no 
more  thoa  a  perpetual  Rent  Ckarge, 
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ii53«)  The  rig^  ct  this  kkid  which'  mo&t  Co.uium^. 
fitequeodj  occurs,    is    Ckmmxm  of  Pa^twe.  617/ 
Tliis  may  be  either  Appendani^  Afpurimantj  or 
in  Grai#«    The  r^hf;  whjioh  etea(y  Teosu^^  thfs 
Seignoiy  of  whooe  Isuids  i^  aa  iagredie^t  in      (1023.) 
the  cowtitueut  part9  of  a  M wor,  has  by  the 
Common  Lew  to  depasture  his  cattle  subser- 
vient to  tillage  and  mannrancei  (viz.  horsef,    - 
fcioe,  and  sheep^  whkb  are  thence  called  com- 
monable beaats^  upon  the  Lord's  Waste,  is 
called  Camnum  Appendant.    (11 34*)  And   of 

lis,  what  is    called    Common  by  r^Mum  of 


}/iwmftt  aeans  to  be   only  a   modificatioQ ;  ^^$?^*'f^ 
takies  place  where  the  Tenants  of  two 


adjodAing  manors  havet  suffered  their  qi^tle  to 

nmge  indiscriminatdy  over  both  wastes ;  and 

it  seems  that  either  Lord  may  put  an;  end  to  ft 

by  erecting  a  fence.    (1135.)  Common  Appur-  iBac.Ab.6i8; 

tenani  is  that  which  is  annexed  to  land  by  sucktT^^Eiiit, 

Grant  from  the  owner  of  the  other  land  in  ^^' 

which  it  is  to  be  exercised;   or  by   Title  of  (io$s,iiq4.> 

Prescription,  which  supposes  a  now  forgotten 

Grant.     This  is  not  necessarily   confined  to 

ODmmonaible  beasts,  but  often  extends  to  others, 

as  swine^  goats>  and  geese*    (1136O  It  is  mopt  Schoiesv. 

frequently  measured  by  the  number  of  ^msjs  5  t?r.*46!' 

which  the  land,  to  which  it  is  annexed,  can 

flaaintain  by  it3  produce  throi:^h  the  winter,  or 

season   in  which  they  are  excluded  from  the 

boefit  of  the  Common.     These  animals  are 

said  to  be  kvant  and  couchant  on  the  land ;  an 

expression  which  seems  originidly  to  have  sig* 
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ntfied,  as  it  does  stOl  in  other  instances,  the 
abode  of  a  single  night ;  but  in  the  present  case 
has  come  to  imply  the  probability  of  that 
abode  being  habitual.  (ii37*)  Common  Ap- 
purtenant may  also  be  subject  to  the  more 
accurate  measure  of  a  certain  number  of  ani- 

Drarvv.Keot;  ^^als ;  and  thcu  it  seems  that  it  is  capable  of 

Cc».jac.i4.     being  severed  from  the  land  to  which  it  was 

originally  annexed,  and  thus  becoming  Commcm 
in  Gross;  but  Common  for  beasts  levant  and 
couckantj  must  continue  to  be  Appurtenant,  or 
ce^e  to  exist.    (i  1 38O  There  cannot,  it  seems, 

BcMoii«.Che8.  be  Common  Appurtenant,  at  least  by  Prescrip- 
'  tton,  for  animals    without  stint   or    number; 

It  Sftod.  Ut.  96,  though  such  Common  may  perhaps  be  created 

^*  by  Grant,  so  as  to  be  inseparable  from  the 

land.  (1 139O  And  Common  in  Gross  may  be 
created  with  or  without  number,  and,  in  the 
former  case  at  least,  is  capable  of  transfer 
without  restriction. 

iBacAb.6S8.      (i  M^O  If  ouc  of  the  Tenants  of  a  Manor 

purchase  any  part  of  the  land  over  which  he 
has  a  right  of  Common  Appendant,  his  right 
over  the  rest  will  continue.  (1141.)  So,  on 
the  alienation  of  any  part  of  land  which  enjoys 
the  benefit  of  Common  Appendant  or  Appur- 
tenant, (though  the  latter  is  less  favoured  by 
the  old  law,)  the  right  of  Common  is  preserved 
and  apportioned.  (1142.)  But  if  he  who  is 
entitled  to  Common  Appurtenant,  purchase  any 
part  of  the  land  which  is  subject  to  his  right  of 

1121,1123.)  Common,  that   right  is  esttinguisfaed    for  the 


r 
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whole :  snd  so,  if  he  release  his  right  over  any 
part  of  the  land.  But  it  has  been  jusdy  doubted  a  T.  R.401. 
whether  in    any    case,   and  especially  if   dl 
persons  who  have  Common  Appurtenant  in  the 
same  land  concur  in  discharging  some  part  of 
it,  this  legal  trap  should  be  allowed  to  operate. 
(1143.)  ^  claim  of  Common  by  Prescription 
must  fail,  if  the  right  appear  to  be  derived,  CowUmv. 
within  time  of  memory,  from  a  person  who  was  1!^^' ""  ^ 
tenant  in  fee-simple  of  the  land  itself  in  which  it 
is  to  be  exercised;   for  if  Common  by  pre- 
scription formerly  subsisted,  it  must  have  been 
extinguished  in  that  person  by  unity  of  pos- 
session :  but  still,  in  consequence  of  recent  and 
long  enjoyment,  (as  for  the  last  fifty  years,)  a 
new  Grant  may  be  presumed.    (ii44.)  And 
it  seems  that  the  enjoyment  of  the  Common  Muifoid  v. 
by  means  of  such  cattle  as  the  claimant  hap-  4B&?cri6i.« 
pens  to  possess,  may  be  sufficient  evidence  of  a 
right  of  Common  for  all  commonable  beasts. 

(1145.)  In  general  every    thing  which   is  Co.iiu.i2i.b. 
s^pendant  or  appurtenant  to  land  will  pass  by 
any  conveyance    of  the  land  itself,  without 
being  specified,  and  even  without  the  use  of 
the  ordinary  form  ''  with  the  appurtenances," 
at  the  end  of  the  description.    (1146.)  Com- 
mon in  Gross  may  also  be  included  in  a  Fine ;  ^ig-  Rec.96. 
though,  it  is  said,  not  in  a  Recovery:  but  if  it  ^^'^^f^^' 
he  indeed  an  entailable  Tenement,  (as  it  seems  14  vin.  106 ; 
lobe,  though  not  capable  of  Feudal  Tenure,)  g^p^^JJ; 
this  opinion  cannot  be  supported.  Case,  5  Co.  40. 

(1147.)   The  Commoner  may  distrain  the 

A    A 
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1  Bac.  Ab.  6is,  cdtde  of  a  stranger,  as  damage  feasant  $  but 

(1063  n)  *g^^®'  *^®  ^^'^  ^^  ^^^  proprietor  of  the  soil, 
for  eEcluding  him  or  overstocking  the  jpasture, 
his  remedy  must  be  by  Amze^  or  Actim  an  the 
Case.  Against  his  fellow  Commoners  he  may 
have  a  Writ  of  Admeasurement,  to  ascertain  the 
proper  number  of  tiieir  cattle,  or  an  Addon  di 
the  Case  ;  and  the  latter  remedy  is  also  avail- 
able against  Strangers.  But  the  Commotier  has 
not  that  direct  interest  in  the  soil  which  may  be 
vindicated  by  an  Action  of  Trespass  vi  a  arms, 
or  by  Ejectment,  (i  148.)  Actioi^  on  life  Case 
are  among  t&ose  which  by  St.  31  Jac>  1,  c.  i6» 
Sm  5,  must  be  brought  within  silc  years  after  the 
cause  of  action  has  arisen ;  and  if  the  ownte  of 
the  soil,  or  a  stranger,  contrive  by  inclosure  or 

2  Tau.  159.  othcr  meaus  to  exclude  the  Commoner  for  twenty 
X370. 376.)  years,  his  right  of  entry  is  lost ;  and  he  must 
Ricbuds  V.  therefore  have  recourse  to  his  A^ze,  whick  in 
cfCi '  ^-  "^  ten  years  more  may  alsd  fail  him. 

(1149.)  '^^  rights  of  the  Commoner  over 
iBac.Ab.625.  somc  portiou  of  the  soil  may  also  be  estin« 

guished  by  a  legitimate  Inclosufe.  For  by  the 
Statutes  of  Merton,  {to  H.  3,)  c-  4,  and  West- 
minster 2,  (13  Edw.  1,)  c.  46,  upon  an  Asisite 
brought  by  any  person  ckiming  Conmion  of 
Pasture  Appendant,  or  Appuit^dant,  unless  by 
special  Grant,  the  Jury  is  directed*  to  inquire 
into  the  sufficiency  of  die  land  still  left  6pei&  to 
the  Commoners,  and  accordingly  to  decide  upon 
the  propriety  of  the  inclosure ;  and  the  erection 
of  Windmills,  Sheepcotes,  &c.  is  justified  in- 
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dependendy  6f  such  sufficiency.  (1150.)  By 
8L  ftgQ.  2,  c.  36,  amended  by  St  31  Q.  2, 
c.  41,  {urtlier  provisions  are  tiiad^  respecting 
faiclosiires  for  tibe  growth  and  prtaervation  of 
timber  and  underwood.  (1151.)  And  by  St. 
13  Q.  3,  t.  81,  s.  I'fy  &c.  *  such  a.majority  of 
the  Commoners  as  is  there  described  may  make 
temporary  regulations  ad  to  the  times  of  taming 
<m  and  removing  Aeir  catfie,  &c.  (1 15^.)  But 
tiie  most  effectual  and  befneficidl  Acts  upon  this 
subject  are  those  of  a  local  nature,  'which  in  so 
many  instances  have  abolished  the  right  of 
Common  altogether ;  and  the  General  Inclosure 
Act  of  41  O.  3,  c.  log  J  which  forms  the  ground- 
work of  all  the  particular  Acts  subsequently 
passed  for  this  purpose. 

This  Statute  begins  by  prescribing  aft  oath  to 
be  taken  by  dl  Commisi^ion^rs  under  future  In-  • 

closure  Acts,  and  disables  them  for  five  years 
from  purchasing  lands  tvithin  the  Parish  where 
they  are  to  act.  By  S.  3,  they  ^rC  empowered 
to  fix  the  boundaries  of  Parishes  and  Manors. 
By  ss.  4  and  5,  they  ^e  directed  to  make  pro- 
per surveys.  By  s.  6,  all  claimants  of  Common 
or  other  right  to  or  in  any  of  the  lands  to  be  in- 
closed are  directed,  on  pain  of  forfeiture^  to  pre-  See  Doe  n.  Jef- 
seat  their  claims  in  writing,  with  distinct  speci-  lYs?"'  ^  *"^' 
ficationa  of  &eir  itrtea^ts ;  but  by  s.  7,  the 


J  t  * 


*  (115K  n.)  The  ftn-ilier  p<dt  of  tiiift  Act  rentes  to 
AnMe  Lands  m  Open  t>r  COnnnon  Fields ;  which  are  held 
by  a  number  of  proprietors  hi  separate  parcels,  but  with 
a  right  of  Common  running  through  the  whole. 
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Commissioners  are  to  assign  the  several  allot- 
ments to  the  persons  in  actual  possession  of  the 
tenements  in  lieu  or  in  right  of  which  such  allot- 
ments are  to  be  made,  without  pretending  to 
determine  any  question  of  Title  to  those  tene* 
ments.  The  ss.  8,  9,  10,  1 1,  relate  to  Roads  ; 
s.  1 2,  directs  that  regard  be  had  to  conyenience 
of  situation,  as  well  as  quality  and  quantity,  in 
making  the  allotments ;  s.  13,  enables  the  Com- 
missioners, upon  the  application  of  the  parties 
interested,  to  lay  any  small  allotments  together 
and  prescribe  regulations  for  their  enjojrment  in 
common.  (1153.)  By  s.  14,  the  several  shares, 
when  allotted,  shall  be  in  full  satisfaction  of  all 
previous  rights  ;  and  immediately  after  the 
making  of  the  allotments,  *  and  the  executim  of 
the  Awardj  or  from  some  other  time  to  be  ascer- 
tained by  a  notice  fixed  on  the  Church  Door^ 
all  rights  of  Common,  &c*  shall  be  extinguished. 
The  Award  here  mentioned  is  directed  by  s.  35 
to  be  drawn  up  by  the  Commissioners,  as  soon 
as  convenientiy  may  be  after  the  Allotment 
shall  be  finished ;  it  is  to  express  the  quantities, 
situations,  and  descriptions  of  the  parcels  allot- 
ted, with  the  roads,  fences,  and  other  circum- 

*  (1 153.  n.)  Upon  this  Section  of  the  Act  it  has  been 
decided,  that  the  legal  estate  in  the  AHotmeota  does  not 
▼est  before  the  execution  of  the  Award*  Farrtr  v.  Bittmg, 
aB.&  A.  171.  But  in  moat  of  the  local  Acts  a  power  is 
given  to  the  proprietors  to  dispose  of  their  Allotments  pre- 
viously; and  the  exercise  of  this  Power  seems  to  confier 
the  legal  estate  on  the  appointee.  Kingsky  ▼.  Yomng, 
17  V.  J.  468,  18  V.  J.  307. 
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stances  prescribed,  and  the  orders  and  regula* 
lions  made  by  the  Commissioners ;  it  is  to  be 
written  on  parchment,  and  read  and  executed 
by  the  Commissioners  at  a  meeting  of  the  pro* 
prietors  called  for  that  purpose ;  and  the  exe- 
cution of  it  is  to  be  proclaimed  on  the  next  Sun- 
day in  the  Parish  Church,  "  from  the  time  of 
"  which  Proclamation  only,  and  not  before, 
'^  such  Award  shall  be  considered  as  complete;" 
and  it  is  to  be  inroUed  in  one  of  the  Courts  of 
Record  at  Westminster,  or  with  the  Clerk  of  the 
Peace  for  the  County,  that  recourse  may  be  had 
to  it  for  inspection ;  and  a  Copy  of  this  Award, 
or  of  any  part  of  it,  signed  by  the  proper  Officer, 
shall  be  admitted  as  legal  *  evidence ;  and  the 
Award  itself  shall  be  binding  and  conclusive, 
unless  where  it  is  otherwise  enacted  ;  and  if  the 
Commissioners  think  fit  to  annex  any  Maps  or 
Plans  to  the  Award,  they  are  to  be  inrolled 
with  and  considered  as  part  of  it.  (1 154.)  By 
s.  15,  the  Commissioners  are  empowered,  with  (240.) 
the  consent  in  writing  of  the  persons  ^mec^  of  (129.) 
any  lands,  &c.  in  the  Parish  or  Manor,  or  of  the 
husbands,  guardians,  &c.  of  persons  under  dis- 
ability, to  exchange  them  for  other  lands,  &c. 
within  that  Parish  or  Manor  or  any  adjoining 
Parish  or  Place ;  which  Exchanges  must  be 
specified  in  the  Award ;  and  are  then  declared 
to  be  for  ever*  valid  and  effectual.     By  s.  16, 

*  (1154,  n.)  Exchanges  made  under  this  Act  eSSsct  a 
pemanent  substitution  of  land  for  ]and,  but  leave  the 
Title  on  each  side  untouched ;  the  consequence  of  which 
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is  given  n  sioiilar  Power  of  making  Partitiim 
hetweeii  Joint^tenants,  Coparoeuefs,  and  Te* 
nants  in  Common*  By  s.  17,  it  is  enacted , 
(though  it  does  not  fipp^ar  with  what  view,) 
diat  persons  neglecting  or  refus^g  to  accq^ 
their  allotm^ts  within  two  qal^nd^r  months 
from  the  execution  of  the  Award  shall  b^  tptaUy 
excluded  from  all  interest  in  the  lands ;  but  in 
s.  1 8y  a  provision  is  made,  for  persons  undtf  dis- 
ability. By  83.  30,  31,  32,  Powers  of  Mor^gilge 
and  Sale  are  given  in  various  cases  for  raising 
the  expenses  incident  to  the  Inclosure :  and  by 
s.  38,  a  Power  is  given  to  Rectors  and  VietrSy 
(218. 237.)  with  cpnsent  of  Bishops  and  Patrpnsi  to  make 
leases  of  their,  allotments  for  21  years,  und^* 
the  conditions  thqre  expressied.  Finallyt  by 
s.  44,  it  is  provided  that  the  Statute  shall  taju^ 
e^ect  only  where  the  loca)  Acts  a^e  silent 

(1155.)  Coipmon  of  Pasture  Appendant  is 
the  only  kind  of  Cpipmon  which  cs^  be  swd  to 
exist  by  the  pere  force  of  the  Coiqmoii  L^w. 
1  bbc.  Atk  6i6»  But  there  are  various  other  kinds  which  may  be 
756;  Gnmt  *  established  by  Custonii  Prescription,  or  Qraii^ 
1 T^^^ ;  Thus  there  may  be  a  right  of  foldipg  sheep  odl 
H«g.Co.LHt.  another's  land^  which  ia  called  Common  of 

O*  ••  D.  1* 

Faldage*  A  more  importsg[)t  right  al^  cKxtm 
of  cutting  wood  for  dgiqestic  and  figpicultn<^ 
purpos«Sp  called  Commop  of  £stov^ ;  aiid  o€ 
digging  torf  or  peat  for  fuel,  which  is  kpQwn  ci» 

is  Uml  each  ptflj  rsceiyet  hii  new  land  diaeagaged  finMn 
all  defect9  in  th^  other's  Title^  but  subjected  ta  tkai» 
whi(Qb  previ^ndy  eiusted  in  Us  omi.  i  Fkeai.  Abslr.  iSi. 
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Commoii  of  Turbary,  and  may  be  appendant 

to  a  house.    (1156.)  Of  the  same  nature  ia  a  ^  ,.     _ 

!•»  /•••••/  1  1        1  Co.Litt.lff.il. 

liberty  of  digging  for  coals  and  other  minerals,  ^^-i^  b.s  Cbet- 
when  not  accompanied  with  a  direct  interest  in  lUmson,  4  East, 
the  substance  of  the  land.    (1 157.)  A  right  of  t^lfj^^  b. 
fishing  in  another's  water  witibiout  excluding  the  ^  ^'J**'  -n 

Sec  Xftiirffa  Com 

owner  is  called  Common  of  Pischary;  and  ana-  Utt,x^.^a.7. 
k>gous  to   this  is  the  right,    (which  appears  ^  3  &  A  56o  • 
sometimes  to  exist  independently  of  any  Fran^  Moore  «.  Lord' 
chise  derived  from  the  Crown,  but  is  not  much  r  j^!  614 ; 
favouped  in  Courts  of  Justice,)  of  sporting  over  NoiyS!4*B.& 
aaother'.  land.  c.  «.^  ^ 

(115s.)  It  may  sometimes  be  difficult  to  dis- 
tinguish a  mere  right  of  Common  from  an  in- 
terest in  the  land;  and  yet  the  difference  of 
legal  incidents  renders  the  distinction  very  im- 
portant ;  for  independently  of  any  question  as 
to  the  proper  mode  of  Conveyance,  the  one  is    (4a  1147.) 
to  be  vindicated  by  Action  of  Trespass  or  Eject-       (436.) 
ment,  the  other  by  Action  on  the  Case ;  and  R*  «•  BapHst 
the  one  is  also  subject  to  Kates  for  reiiet  ot  the  1  m.  &  s.  at. 
Poor,  which  the  other  is  not.     (11 59-)  It  is 
seldom  indeed  that  any  doubt  can  arise  as  to 
dbe  corporeal  nature  of  those  concurrent  in- 
terests which  several  persons  may  have  in  the 
same  land,   as  Joint-tenants,  Coparceners,  or 
Tenants  in  Common ;  except  perhaps  where  an 
ancient  Tenancy  in  Common  has  been  sub-  R.«.inh.whix. 
jected  to  some  customary  regulations  as  to  the  ^^'  ^  *  '^   ' 
mode  of  eDJ03rment,  similar  to  those  usual  in     ^       '  ^'' 
Commons  of  Pasture  ;  which  appears  to  be  the 
case  with  what  are  called  CatUegates  in  York- 
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shire.      (1160.)  But  perplexity  is  more  fire* 

quently  occasioned  by  the  separate  and  exclu- 

(547>&c.)    sive  interests*  which  different   persoos  may 

have  in  the  superior  and  inferior  regions,  or  in 

the  animal,  vegetable,  and  mineral  produce  of 

the  land.     Thus  it  seems  a  doubtful  point  whe- 

Co.  utt  4.  b.  &  ther  the  Grant  of  an  exclusive  or  Several  Fish- 

IL  vf  inh.  Old    ery  confers  any  interest  in  the  land  itself  at  the 

r'Sss!"*' ^ ^'  bottom  of  the  water:  (1161.)  but  though  land 

Co.  Lift.  5.  b ;   itself  may  pass  by  the  name  of  a  Warren^  yet 

5.  r';  Cro^^Ei.    ''^y  *  conveyance  of  it  merely  as  land,  a  fraa- 

^^'  chise  of  Free  Warren  has  been  held  not  to  pass; 

and  the  owner  of  the  Franchise  thus  separated 
%  Saik.  656.      firom  the  land  may  have  an  Action  of  Trespass 

against  a  stranger.  (1162.)  It  may  also  be 
collected  from  the  audiorities  that,  by  special 
Co.  Litt.  4.  b.  Grant,  the  vesture  or  herbage  of  land  may  con- 
Bort  9.  MM>re,  stitute  an  interest  distinct  from  the  body  of  the 
Wardv.Petikr,  subjaccut  earth,  and  yet  capable  of  being  de- 
Cro.  Car.  36f .    fended  by  Action  of  Trespass,  and  recovered 

in  Ejectment ;  though  it  may  be  thought  un- 
certain whether  such  an  Interest  lies  in  Li?ery. 
(1163.)  Trees,  it  has  been  decided,  may  bet 

*  (1 160.  n.)  The  right  to  any  particular  species  of  pio- 
diice,  if  it  be  not  accompamed  with  that  of  entirely  ex- 
cluding from  the  enjoyment  of  the  same  species  all  other 
persons,  (not  excepting  the  owner  of  the  land,)  who  are 
not  entitled  to  definite  shares  of  it  as  Tenants  in  Common, 
is  not  rateable  to  the  relief  of  the  Poor.  iL  ▼.  TraU  and 
Meney  Natngtttion  CompoM/y  4  B.  &  C«57;  JL  ▼.  CXarcUV, 
Id.  750. 

f  (1163.  a.)  It  seems  to  have  been  held,  that  such  a 
Grant  necessarily  created  a  Chattel  interest.  2  B.  &  C. 
3 1  o ;  7  Bac.  Ab.  267.    But  sec  Prest  Touchst«  s  1 1 .  244. 
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granted  separately  from  the  land  on  which  they  n  co.  49.  b. 
grow,    without  Livery  of  Seisin;   and  yet  it  wStefiliEasi 
seems  that  the  Grantee  may  have  an  Action  ^* '  ^ 
of  Trespass  for   an    injuiy    done   to    them. 
(1 164.)  And  with  respect  to  Mines,  it  is  clear  Comjnv. 
^at  they  may  be  made  the  subjects  of  £ject-  jl^^iSoilia. 
ment,  and  of  conveyance  by  Livery,  if  actually  SUIim  *.'M«r- 
opened;   and  that  an  interest   in  Mines  un-  S^oVc'a^^'^'^' 
opened  may  exist  independently  of  any  estate  ^AriDiuge.s 
in  the  surface  of  the  land;   which  interest,  Prest foochsc 
until  reduced  mto  actual  possession,  so  tar  re-  Vawdrej,i6V. 
sembles  a  remainder  as  not  to   be  liable  to  ^*^^s^^\ 
Dower ;  and  for  the  same  reason  may  perhaps  scoogbcoD  v. 
be  considered  as  lying  in  Grant.  401.  B«t  tee 

(1 165.)  Rights  oi  accommodation  in  another's  *  ^^'^'^ 
knd,  as  distinguished  from  those  which  are  5B.&c.iit9. 
directly  profitable,  are  properly  called  £ase« 
ments.  These  serve  as  excuses  in  an  Action  of 
Trespass  brought  by  the  owner  of  the  land,  and 
may  also  be  actively  asserted,  in  case  of  dis- 
turbance, by  an  Action  on  the  Case. 

(1166.)   Of  this  kind  is  a  private  right  of 
Way.     Such  a  right,  if  in  Gross,  seems  to  be  14  viu.  loo. 
not  properly  a  Tenement ;  but  it  may  be  an-  Beaodew «. 
nexed  to  a  house  or  land,  and  made  to  follow  ^^^'^  ^^ 
it  through  all  circumstances  of  ownership.    The  l^'*"b  & 
extent  of  the  right  is  measured,  like  th^t  of  a.  85o ;  Hard- 
Common,  by  the  means  of  enjoyment;  it  may  sb.&c.9&'' 
be  a  Way  to  be  used  alone,  or  in  company;  on  ^^^^^9 
foot,  or  on  horseback ;  with  carriages,  or  cattle. 
(1 167.)  The  Title  to  it  may  be  by  Prescription, 
Grant,  or  necessary  Implication,  The  last  takes 


362  09  INQQBPORSAL  TBKEMKHTa, 

Howtouv.        plibce  wherev^  tlie  purchaser  of  land  haa  no 
iV^.^     '   lawfal  aMass  to  it  but  through  other  lapd  of 

the  Grantor ;  and  the  thoroughfare  thus  implied 

in  the  Grant  is  called  a  Way  of  Neceasitj. 

Where  there  is  no  such  necessity,  a  permanent 

How)ioi«.siitp<  right  of  Way  cannot,  it  seems,  be  created  others 

Beandeij  v.  that  a  Bargain  and  Sale  is  not  a  proper  instra*- 
Jae.  189.'^'  mcut  for  this  purpose.  (1168.)  A  Grant  how- 
(iii7.)  oyer  will  be  presumed,  wherever  a  Way  has 
wu«H\,  s  Eitfi,  been  enjoyed  peaceably  yet  adversely,  without 
^^  resistance,  and  also  without  any  apparent  per- 

mission  or  other  explanation  of  die  fact,  for 
Dmiei«.Noitb,  twenty  ycars ;  but  the  Grant  thus  presumed  can 
'  only  be  coextensive  with  the  estate  of  the  per- 

son to  whom  the  use  of  the  Way  at  the  com«- 
mencement  of  the  period  would,  if  illegal,  have 
been  injurious;  that  is,  the  person  in  actual 
possession  of  the  land  over  which  it  passed  ; 
whose  acquiescence,  (at  least  if  he  be  a  Tenant 
for  years  only,)  in  a  matter  which  does  not 
affect  his  purse,  is  not  allowed  to  prejudice  the 
reversioner*.  (1170.)  On  the  same  principle, 
3B.icCssft.  after  the  disuse  of  a  Way  for  twenty  years,  % 

Release  of  it  will  be  presumed. 
(1171.)  The  right  to  running  Water,  and  to 

Cross 9.  Lewis,     t  ■    v^    •  i      j    i.  t 

SB.&C.686.    ught,  IS  acquired  by  mere  occupancy,  if  con- 

*  (1 169.)  The  some  rule  19  applicable  to  the  dedicadoi^ 
of  a  Road  to  the  Public.  IFood  v.  Vealp  5  B.  &  A.  454.. 
And  a  public  right  once  existing,  as  it  may  be  abolished 
bj  Writ  of  Ad  quod  Damnum  may  also  fail  through  dis* 
use.    See  R.  ▼•  Mtmiague^  4^B.  &  C*  598. 
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turned  for  *  twea^  yeam  wi^oiiit  interraptioi^ 
from  the  pensoM  tl^  situtitipn  of  wlto«e  landii 
enables  them  to  oh»tnict  its  passage ;  provided 
tljiose  persons  at  the  commencement  of  the 
p^iod  were  in  possession  of  a  snfficient  estate 
iQ  bind  the  property  by  their  ^^qni^scen^  Moore  ii.iuw. 
And  th^se  rights  may  be  lost  at  once  by  such  »^  ^  '  ^  ^* 
acts  as  imply  a  total  abandonment  of  thcpn. 

(1172.)  The  right  tp  Pews  or   Seats  in  a  MiMawving  fi. 
Church  may  be  claimed  as  appurtenant  to  ^  ^!^,  ^'  ^ 
Messuage  within  the  Pariah,  either  by  a  Gran( 
from  the  Bishop,  (which  is  called  a  Faculty) 
or  by  Prescription :   and  from  long  nninter**  Griffith  v.  Mat- 
nipted    usage  a  Faculty  may  be   presumed^  ^^••^^.r. 
though  the  usage  appear  to  have  commenced      (n^*) 
within  time  of  memory.     Where  90  such  Title  Clifford  «. 
can  be  made,  the  right  pf  pitting  is  pnr^ly  (f£  A.U98i  Eyer- 
ecclesiastical  cc^nisa^Mte.  ^si^'^^i^ 


Sect.  4.-0/  Tithes. 

(1173.)  Tithes,  it  is  well  known,  are  of 
Ecclenastical  origin ;  though  in  some  instances 
they  are  now  no  longer  the  property  of  the 
Churoh.     All  Tithes  are  either  Personal,  Pre-  ^j^^xb.7is. 
dial,  or  Mixed.     Personal  Tithes,  consisting  of  rs6;M<iseesi. 
die  tenth  part  of  the  profits  of  men's  labour,  13,  m.  r-ii. 
seem  to  have  been  generally  commuted  for  the 


*  (1171.  n.)  There  is  a  Oustom  which  prevents  the  ap- 
piicadeu  of  this  rule  to  boildiiigt  in  the  City  of  LondoB. 
Spe  WyfU^^mif^y.lA€i  s^wansl.  333- 
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more  moderate  tribute  of  Easter  Offerings; 
unless  in  Fishing  Towns,  or  other  places  where 
peculiar  circumstances  have  cau;sed  a  con- 
tinuance of  the  primitive  usage.  The  occupier 
of  a  Com  Mill  may  be  liable  to  this  kind  of 
Tithe ;  but  not  a  Common  Day  Labourer,  nor 
any  Servant  in  Husbandry ;  nor  (of  course) 
a  Farmer,  as  such. 
6Bac.Ab.7if.  (1174.)  Predial  Tithc's  arisc  from  the  vege- 
table produce  of  Land  :  Mixed  Tithes  from  the 
animal  produce.  There  are  no  Tithes  of 
11  Co.  16.        Minerals  unless  by  Custom..    By  Custom  also, 

as  in  many  ancient  Cities  and  Boroughs,  a 
tribute  may  be  due  for  a  House,  under  the 
name  of  Tithe.  Such  Tithes,  within  the  City 
of  London,  are  ascertained  by  St.  37  H.  8, 
c.  12,  ss.  2.  11.  18;  and  St  22  &  23  Car.  2, 
St.  3,  c.  15,  ss.  1,  2,  3.  10. 
6B«5.Ab.738;  (1175*)  The  occupicr  of  land,  when  he  gets 
Tr«ppes,s*Tao.  iu  his  crop,  must  set  apart  or  distinguish  every 

tenth  Sheaf  of  Wheat,  and  of  grass  eveiy 
tenth  Cock  after  the  first  tedding;  and  so 
every  tenth  Cock  of  Barley,  &c. ;  but  is  not 
obliged  to  give  notice  to  the  Tithe  holder,  or 
to  teke  any  further  trouble,  except  that  the 
whole  crop  must  remain  so  long  on  the  ground, 
after  setting  out  the  Tithe,  as  to  afford  sufficient 
opportunity  for  inspection  and  comparison. 
But  the  Common  Law  in  these  respects  is  oftea 
6BM.Ab.rso;  varied  by  Custom.  (1176.)  Tithe  is  not  due 
sjf&w.5i3.'  of  Oak,  Ash,  or  £hn  Trees,  nor,  in  some  parts 

of  the  Country,  of  other  Trees  there  used  for 
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Timber,  when  cut   after  the  age  of  tweaty 

years:   nor  are    the  loppings  of  such  Trees 

titheable;  but  the  underwood  which  springs 

from  their  stools  after  they  have  been  felled  is  Fordv.Racster, 

not  privileged ;  and  it  is  even  held  that  if  this  J^diertwlf^' 

underwood  be  suffered  to  grow  for  twenty  years,  US'^^^See^jl!?* 

and  acquire  the  character  of  timber,  it  will  still  £▼«»«.  Rowe, 

i_  '111  •  \     rm  1  **?•  ^J  Engl*. 

be  titheable.    (1 1 77.)  The  grass  or  other  pro- 
duce *  consumed  by  animals,  which  are  neither  ^  bm.  Ab.  715. 
used  in  husbandry  nor  afford  a  Mixed  Tithe 
within  the  parish,  is  in  general  subject  to  an 
impost  called  Agistment  Tithe :  but  this  seems 
not  to  be  payable  for  land  which  has  yielded 
Tithe  of  Hay  in  the  same  year,  though  a  second 
crop  of  hay  would  not  be  exempted.    (1178.) 
By  St  1 1  &  12  W.  3,  c.  16,  made  perpetual 
by  1  G.  1,  St  2,  c.  26,  s.  2,  the  Tithes  of 
Hemp  and  Flax  are    fixed  at  5^.    per  acre. 
(1179.)  ^^  Mixed  Tithes  it  may  be  observed,  6Bac.Ab.74o. 
that  the  Milk  of  all  Cows  is  to  be  set  out  every 
tenth  day ;  and  every  tenth  head  of  the  young  weichi».U|>piu. 
of  animals,  when  weaned ;  though  the  right  1  »•  &  b.  84. 
accrues  upon  its   birth.    Wool,  Honey,  and  6BM.Ab.fs5. 
Fish  taken  from  a  Pond,  are  also  titheable. 

(1 1 80.)  The    Law   makes    a   further   dis-  id.  731  -,  Dawt 
tinction  between  Great  and  Small  Tithes.  Com,  c.  751"' 
Hay,  Peas  and  Beans,  Tares,  and  in  general. 
Wood,  are  Great  Tithes.    But  all  Personal  and 
Mixed  Tithes,  and  also  Hops,  Flax,  Saffron, 


*  (1 177.  A.)  Hence  Tithes  may  be  due  in  respect  of  a 
right  of  Common.    See  Steek  t.  Ji^nns,  5  B.  &  A.  aa. 
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P6tatoes>  and  sometimes,  by  Ctistom,  Wood, 
are  Small  Tith^. 

(1181.)  By  the  Common  Law  the  only 
iremedy  iigainst  the  occupier  of  the  land,  fof 
the  withholding  or  Subtraction  of  lathes,  was 
On>.SL607.  to  be  sought  in  the  Ecclesiastical  Court; 
though  if  a  Stranger  took  them  away  after  they 
were  set  out,  an  Action  might  be  brought 
against  him  in  an  ordinary  Court  of  Law.  fiy 
St  2  &  3  Ed.  6,  c.  13,  ss,  13, 14,  k  15,  the 
jurisdiction  of  the  Ecclesiastical  Courts  is  as- 
serted, but  with  a  saving  of  the  Control  exer- 
cised over  them  by  the  King's  Courts  of  Record, 
to  which  all  questions  of  Title  properly  belong. 
(1182.)  By  s.  2,  Ac  remedy  in  the  Ecclesias- 
tical Court  for  subtraction  of  Predial  Tidies  is 
extended  to  the  douHe  vahie  with  costs  of  Suit ; 
while  by  s.  1 ,  a  forfeiture  of  the  treble  value  is 
nfnposed,  which,  though  not  expressly  given  to 
the  person  entitled  to  the  Tithe,  is  recoverable 

co.Litt.i59.a.  ^7  ^^^  ^^  ^^  Actiou  of  t>ebt ;  and  thus  h6  has 

an  option  of  remedies  in  the  Ecclesiastical 
and  Temporal  Courts,  (1183.)  By  several 
later  Statutes,  and  ultimately  by  St  53  G.  3, 
c.  127,  and  St  7  G.  4,  c.  15,  any  amount  of 
HHies  not  exceeding  10/.,  or  in  the  case  of 
Quakers  50/.,  may  be  recovered  by  summary 
process  before  two  Justices  of  the  Peace  in  the 
County,  (neither  of  them  being  Patron  of  the 
Living,)  who  are  empowered  to  levy  Ae  money 
by  Distress,  (i  184.)  The  Statute  of  53  O.  3, 
has  also  regulated  the  proceedings  of  Eccle- 
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MUtkal  CcAiTts ;  and  in  l».  5,  has  limited  tte 
period  widiia  wliich  ^(^tions  may  be  brought  for 
Tlfthes  to  fiik  years  from  tbe  tim^  of  theii^  b««- 
coming  due.    (1185.)  There  are  ako  remedied  6Bac.Ab.766. 
for  the  sttbtmction  of  Tithes,  which  ofteto  in-  msJ  Bp.'d^su 
rolve  proceedia^  for  detiM-mkiitog  qtteiAioiis  of  u^,ji^si9. 
Modus  or  £3cemptioB,  e^tablislied  iki  Courts  of 
Equity.     Of  these  it  will  be  sttfBoielit  h^e  to  1  Phni.  £r. 
dbs^rve  that  «^amined  Copies  ^  tbe  Deciiees  ^y^J^ 
made  in  sudi   Suits,  are   legd,  evidence  in  ^^/gS^!! 
Actions  between  the  same   parties  and  their  534;  sbim4 
representatires  and    successors;   and  so   me  r^g^  ^g^^ 
Answer  of  the  Defendant  may  be  used  against 
him  and  his  representatives ;  and  ^e  writteh 
Depositions  of  witnesses  in  a  Suit  regularly 
instituted,  who  are  since  dead,  are  available  4m, 
either  side. 

(1186.)  Land  may  be  free  from  Tithe  by 
Composition,  or  by  Privilege.  Compositions  of 
this  kind  are  often  made  at  this  day  by  Act  of 
Parliament,  npon  the  Inclosure  *  of  Wastes  or 
open  Fields.  (1187.)  And  be^e  the  St  2P.W1iM.573. 
13  £li2.  c.  10,  the  same  thing  might  be  effected 
by  a  Deed  in  which  ihe  Parson,  Patron,  and 
Ordinaiy  joined.  Thongii  secondairy  evidence 
of  such  a  Deed  may  be  adduced  when  it  ap.  Heathoote  v. 
pears  to  have  been  lost,  its  existence  can  never  S^SUircIa 


S  H.  Bl.  «63» 


•  <riS6.  «.)  The  St.  «  &  3  !Eaw.  6,  6.  13, «.  5,  where 
lands  natuTslly  barren  ate  improved  and  made  productive, 
exempts  them  from  Tithe  for  seven  years.  See  6  Bac. 
Abr.  743 ;  Warwick  v.  Collins^  a  M.  &  S.  349 ;  5  M.  &  S. 
166 ;  Lord  Sekea  v.  Pirtoell^  6  Tau.  297. 
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be  presumed  against  the  Church  wi&in  the  pe« 
riod  of  legal  memory.    (iiSS.)  But  the  con- 
stant payment  or  performance  of  a  fixed  tribute 
or  service  in  lieu  of  Tithes  is  evidence  of  a  Pre- 
scriptive or  Customary  Composition,  originating 
before  the  time  of  memory,  which  is  called  a 
Modus.    ( 1 1 89.)  To  this  the  general  rules  re- 
(1038,  &c.)  laiing  to  Prescriptions  and  Customs  are  appli- 
cable, with  some  variation.     It  is  essential,  in 
6BM.Ab.       particular,  that  the  benefit  accruing  from  the 
V.  wimains,      Modus,  in  lieu  of  Tithes,  should  be  certain  and 
shJrtS!'Se!     invariable  ;  and  if  it  consists  of  money,  (as  is 
tJ.UYf.  464.  m^gj  frequently  the  case,)  it  must  not  far  exceed 
the  probable  value  of  the  Tithes  in  those  ancient 
times  before  money  became  abundant  (1 1 90.)  A 
iPbin.£vj5o.  Customary  Modus  which  extends  through  the 
(1044.)      whole  parish,  may  be  supported  by  evidence  of 
general  reputation ;  and  on  the  other  hand,  in 
(431.)       all  questions  of  exemption,  the  private  memo- 
id.  f  60 ;  and    raudums  of  a  deceased  Rector  or  Vicar  rela- 
mb.ti9r,         ting  to  the  receipt  of  Tithes  are  admissible 
on  behalf  of  his  successor.    (1191.)  But  tbe 
best  evidence  in  these  cases  is  generally  to  be 
1  Phiu.  Ev.      found  in  the  Terriers  of  the  Parish ;  which  are 
418,  &c.  inventories  of  the  rights  of  the  Church,  depo- 

sited from  time  to  time  in  the  Registry  of  the 
Bishop  or  Archdeacon.  To  make  these  ad- 
missible in  favour  of  the  Parson,  they  must  bear 
the  signature  of  the  Churchwardens  or  other 
substantial  Inhabitants ;  but  it  does  not  appear 
necessary  that  they  should  be  signed  by  the 
Parson,  though  without  that  circumstance  they 
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tnsLj  have  less  force  as  evidence  against  the 
Church.     (1192.)  If  a  Verdict  has  been  given  Benson  v.  oiive, 
in  a  former  suit  relating  to  the  Tithes  of  the  Tm^s  v.  chL 
same  land,  it  is  admissible  as  evidence,  although  J^;^  ®'''"* 
no  connexion  be  established  between  the  Titles  (49S.  1185.) 
of  the  Tenant  who  was  Defendant  in  that  Suit 
and  of  the  present  Tenant.     And  the  same  rule 
seems  applicable  to  the  admissibility  of  the  re- 
corded proceedings  of  a  Court  of  Equity.    , 

(^1930    '^^  J^^i^^fi^  ^f  these   immemorial  ^ 

Compositions  is  the  utmost  exemption  from 
Tithe  whichy  independently  of  actual  Contract, 
the  Common  Law  allowed  to  any  Lay  Subject 
But  Ecclesiastical  Persons,  and  the  King,  were  h*"''-  ^*-''* 
privileged  to  enjoy  a  more  absolute  exemption 
on  various  grounds,  which  seem  to  be  all  redu- 
cible either  to  the  Title  of  Prescription,  or  to 
the  decree  of  the  Council  of  Lateran  in  the  year 
1215.  (1194.)  This  Decree  though  made  in  timt  65«. 
the  reign  of  King  John,  and  therefore  within 
the  time  of  memory,  yet,  being  *  allowed  by  the 

*  (1 195.)  It  is  Otherwise  with  the  Pope's  Bulls,  which, 
according  to  Lord  Coke,  never  had  any  legal  validity  in 
this  country*  But  if  the  alleged  exemption  do  not  appear 
to  have  originated  since  the  accession  of  Rich.  I.  in  1 189, 
all  inquiry  into  the  lawfulness  of  its  commencement  is  pre^- 
claded :  and  the  Bull,  it  is  conceived,  may  be  good  evi- 
dence of  a  prior  exemption.  The  exemplification  of  a 
Bull,  under  the  Bishop's  seal,  has  been  allowed  to  be  given 
in  evidence.  Hardr.  118.  And  the  Courts  in  general 
seem  to  have  been  more  indulgent  in  this  matter  than  the 
famous  Author  of  the  Institutes.  See  Com.  Dig.  Dismes, 
E.  7. 
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general  consent  of  the  realm,  became  part  of  the 
English  Law.     Its  efifect  indeed  seems  to  have 
been  rather  to  narrow  the  grounds  of  exemption 
already  recognised,  than  to  introduce  any  new 
one.     (i  1 96.)  The  Orders  of  Cistertian  Monks, 
Knights  Templars,  and  Knights  Hospitallers^ 
(or  of  Saint  John  of  Jerusalem,)  are  hereby 
discharged  from  the  payment  of  Tidies  for  sacfa 
of  their  *  lands  as  they  cultivate  with  their  own 
Wright  V.         hands  or  at  their  own  expense.     This  discharge 
^i5ii\  3 Burr,  therefore  never  extended  to  their  lessees ;  thougb 
^^^'  it  was  otherwise  in  the  case  of  a  more  complete 

'  HtaTTw  discharge  by  Prescription.  (1197.)  But  even 
Car  421 ;  Page  lauds  absolutcly  Tithe-frcc  by  Prescription,  if 
&w'.  513;  *  aliened  for  an  estate  of  inheritance,  became 
Ke,  M.  subject  to  Tithe  while  that  estate  continued ; 
^^  and  therefore  an  alienation  in  fee  simple  extin- 

guished the  privilege.  Hence  the  Lands  of  the 
Templars,  which,  after  the  dissolution  of  that 
prder  in  1311,  were  added  by  St.  17  Edw.  2, 
St.  3,  to  the  possessions  of  the  Knights  of  Saint 
John  ;  the  lands  held  by  Foreign  Monasteries  in 
this  Country,  which  were  taken  from  them  by 
a  Statute  of  2  Hen.  5,  and  the  lands  of  our  own 
Lesser  Monasteries,  which  were  confiscated  by 
St.  27  H.  8,  c.  28y  appear  now  to  be  universally 
liable  to  Tithe.  (1198O  With  respect  to  die 
last  mentioned  Statute,  the  clause  in  s.  1,  that 


*  (1 196.  n.)  Lands  afterwards  acquired  did  not  partake 
(1022.)       of  this  privilege :  but  it  seems  that  for  this  purpose  Escheat 
is  not  to  be  considered  as  a  new  acquisition.    Harg.  Co. 
Litt  18.  b.  n.  <2. 
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the  King  should  hare  and  enjoy  the  lands  in  as 
large  and  ample  manner  as  the  Abbots^  &;c.,  Cro.  jac.  6oe« 
lims  been  decided  not  to  extend  to  any  exemption 
firom  Tithe.    But  tbe  Slatate  3 1  H.  S,  c.  1 3,  by 
"vrhicb  die  possessions  of  the  Greater  Monas- 
teries were  conveyed  or  confirmed  to  the  King, 
provides,  in  s.  21,  by  express  words,  for  the 
continuance  of  their  exemptions.     And  as  the 
whole  Statute  appears  to  be  framed  with  a  view 
to  fiurtb^  confiscations,  it  has  been  decided  that 
this  clause  extands  to  the  Lands  of  the  Knights  e  Bac.  Ab.  756^ 
of  Saint  John,  given  to  the  King  in  the  next 
year  by  *  St  32  H.  8,  c.  24,  which  does  not 
contain  any  words  for  this  purpose.  ( 1 1 99.)  The 
general  result  at  this  day,  as  to  Land  which  is  ^  co.  -is.  b. ; 
in  by  hands,  appears  to  be,  that  if  it  be  shown  cro.Vi.  ^^^^^^ 
to  have  belonged  to  a  Religious  House  included  ^j|*J*^^b 
in  the  purview  of  St  31  H.  8,  c.  13,  (for  which  »i. 
purpose  the  Survey  taken  at  the  Dissolution, 
and  other  puUic  documents  are  available,)  and  3  surk.  £▼. 
that  it  has  not  usually  yielded  Tithes,  or  at  least  ^^'^' 
not  while  in  the  occupation  of  the  owner  of 
the  t  inheritance,  it  must  be  concluded  to  be 
legally  Tithe-free  in  the  manner  represented  by 


*  (1198.  n.)  See  also  as  to  Chantries,  Colleges,  &c., 
St.  37  H.  8,  c.  4.  and  1  Edw.  6,  c.  14. 

t  (IldO.  fi.)  It  has  bsen  doubted  whether  land  which 
.bekn^pid  to  the  Cist^rtianrB  or  Hosj^itaUeKs  is  ti^h^ee  yi 
the  hands  oi  a  Tenant  for  life.  But  the  question  seems  to 
have  been  finally  decided  in  the  a£Snnative,  at  least  with 
respect  to  a  Tenant  for  life  under  a  Settlement,  in  the  case 
of  Hett  y.  Meeds,    4  Gwiil.  1515. 
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the  evidence ;  unless  on  the  other  side  the  ae« 
qiiisition'of.the  Land  by  the  Reli^ous  House, 
or  the  commencement  of  its  actual  exemption, 
be  shown  to  have  taken  place  since  the  acces- 
sion of  Rich.  I.,  or,  in  the  case  of  the  Cister- 

(1039.1194.)  tians   and  Hospitallers,   since  the  Council  of 

Lateran. 
(7.)  (1200.)   The  right  to  Tithes,   as  to  other 

things  under  the  Common  Law,  is  grounded 
partly  on  Reason,  and  partly  on  Usage ;  which 
last,  though  perhaps  of  casual  origin,  must  now 
bear  a  reason  in  itself,  if  it  tend  to  settlement 
and  peace.  The  original  reason  of  an  impost 
for  the  support  of  the  Ministers  of  Religioii,  is 
sufficiently  obvious ;  and  the  rejection  of  such 

I  Cor.  c.  9.       a  provision  is  certainly  no  point  of  Christian 

doctrine.  But  that  this  impost  should  consist 
of  the  tenth  part  of  the  produce  of  tbe  soil, 
though  of  Divine  institution  in  the  Levitical 
Law,  yet  when  first  established  in  Christendom 
could  be  reasonable  only  so  far  as  it  was  ex- 
pedient. Perhaps  however  it  was  not  unwise, 
at  liiat  time,  rather  to  rest  on  an  imperfect 
analogy,  than  to  attempt  the  solution  of  so  ex- 
tensive and  complicated  a  question ;  and  what- 
ever inconveniences  may  have  ensued,  it  is 
clear  that  no  attempt  ought  now  to  be  made  for 
their  removal,  without  duly  weighing  the  danger 
of  removing  with  them  the  landmarks  of  pro- 
perty, and  of  misappropriating  to  ordinary  uses 
what  has  once  been  consecrated  to  objects  of 
permanent  and  paramount  importance. 
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(1201.)  It  appears  that  the  people  of  Eag^*  sii»t64i. 
land  were  anciently  permitted  to  bestow  their 
Tithes,  or  the  greater  part  of  them,  on  Churches 
of  their  own  choice.    .  But  about  the  year  1200, 
by  a  Decretal  Epistle  of  Pope  Innocent  III. 
to  the  Archbishop  of  Canterburyi  which  was 
adopted  into  our  Law,  they  were  directed  to 
pay  them  entirely  to  their  own  Parish  Churches. 
From   this  time  therefore   the   Tithes   arising 
within  every  Parish  became  united  in  Title  to 
the  Church  and  Glebe,  and  vested  in  the  Par- 
son  or  Rector;   (1202.)  except  that  in  some 
places,  from  the   uncomplying  disposition,   it 
may  be  supposed,  of  the  landholders,  the  Rector 
of  one  Parish  has  become  entitled  to  what  is 
called  a  Portion  of  Tithes  arising  within  anr 
other*     Such  a  right  is  evidently  of  a  prescript  Bamcsti  Mct- 
tive  nature,  and  depends  upon  evidence  of  ac«  JJ8^'' *^  *^*^' 
tual   enjoyment;     (1203.)    while   the  general      (loss.) 
right  which  the  Rector  has  by  the  Common 
Law  rests  upon  the .  simple  faqt  of  the  lands 
being  within   the  boundaries   of  his  Parish. 
These  boundaries  may  be  ascertained  by  repu- 
tation^  or  by  the  unresisted  acts  or  claims  of  iPhai.  £▼.*«. 
Parochial  Authorities,  and  particularly  by  the      (^^*^) 
yearly   perambulations  usually  made  for  that 
purpose.    (1204.)  Some  places  are  not  included 
within  any  Parish,  and  of  these  the  Tithes  be-  « i«wt  64,7. 
long  to  the  King  by  his  Prerogative. 

(1205.)  By  the  Common  Law  the  Right  to      (iiQS.) 
Tithes  could  not  be  vested  in  any  lay  Subject,  6Bw.Ab.7i6. 
though  it  might  be  extinguished  by  virtue  of  a  ^*** 
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GtBht  t6  die  owner  of  the  land.  But  the  Reii- 
iBLComni.  giotts  OT  Motiastic  Coipomtiotis  contrived  in 
^^'  nimieroufi  i&fitances  to  appropriate  to  themselves 

the  profits  of  Churches  to  which  they  had  the 
right  of  Presentation,  and,  providing  as  they 
might  for  the  performance  of  the  rectorial  duties, 
to  vest  the  Rectory  itself  in  their  own  body^ 
politic  and  spiritual,  to  the  great  refreshment 
($08.)       of  its  mortified  natural  members,    (i  206.)  The 
ntteme  abuses  of  this  practice  give  occasion 
to  the  St.  4  H.  4,  c.  1 2,  by  which  it  was  en* 
iaicted  that  ''  in  every  Church  so  appropriated 
^^  or  to  be  appropriated,  a  Secular  person  should 
"  be  ordained  Vicar  Perpetual,  canonically  in- 
^  stituted  and  inducted  in  the  same,  and  con- 
"  veniendy  endowed  by  the  discretion  of  the 
**  Ordinary,  to  do  Divine  Service,  and  to  in* 
*^  form  the  people,    and   to   keep  hospitality 
"  there."    This  is  the  origm  of  all  the  Vicar- 
ages existing  at  this  day ;  in  which  the  Title 
of  the  Vicar  to  Tithes  or  other  ecclesiastical 
emoluments  always  depends  primarily  upon  the 
6  Bac.  Ab.  7«8 ;  Eodowmcnt,  which  was  made  at  tiie  discretion 
]l!^h^*  Ra-     of  Ikhe  Odinary  in  pursuance  of  this  Statute ; 
grt,,i6&t,    (1^07.)  Aough,  as  the  Rector  and  Vicar  were 

^persons  equally  capable  by  law  of  holding  such 
property,  tiie  Deed  of  Endowment  seems  never 
to  be  conclusive  in  any  question  between  them, 
but  a  variation  of  it  by  some  subsequent  instru* 
tetent  may  be  presumed  in  favour  of  long  en- 
joyment by  either  party.  (1208.)  Most  Vicar- 
ages are  endowed  with  the  Small  Tithes  of  the 
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and  many  of  them  with  a  part  of  the  (iiso.) 
Grroat  Tithes.  But  the  Glebe  Lands  of  the 
Rector,  so  long  as  they  continue  in  his  own  oc-  ^  ^^'  ^^  ^*^ 
cupation,  are  exempt  from  all  Vicarial  Tithes ; 
and  80|  if  the  Vicar  have  any  Glebe,  it  is  ex* 
empt,  while  occupied  by  him,  from  Rectorial 
Tithes. 

(1309.)  From  the  dissolution  of  Monasteries 
it  has  arisen  not  only  that  the  lands  of  many  <n99.) 
laymen,  (being  derive^  from  the  Crown,)  are 
discharged  from  Tithes;  but  that  subsis^ting 
rights  of  Tithe,  and  the  property  of  entire 
*  Rectories,  are  vested  in  lay  hands.  (i  31  o.)  For 
in  all  the  Acts  of  Hen.  8,  by  which  the  posses* 
sions  of  Religious  Houses  are  given  to  the 
King^  Paxsoimges  f  or  Churches  and  Tithes 
1^  expressly  included,  and  (at  least  in  the  Sta- 
tutes of  27  &  31  H.  8,)  the  Royal  Grante  of 
them  are  confirmed^  (121K)  And  by  St  32  (nsu) 
I{*  8,  p.  7,  s.  2,  the  !^lesii^tical  remedies  for 
subtraction  of  Tithes  are  commuiiucated  tp  lay^ 
jaen ;  and  by  s.  7, 4he  Title  of  layman  to  Tithes 


•««i4— •««>-«- 


*  (1209.  n.)  A  Rectory  mdudes  the  Church  itself;  but  (40.) 

when  vested  in  a  layman  it  doee  not  empoirer  him  to 
coaaert  At  edi&oe  to  :pioflme  VBes,  or  even  to  iaterfevt 
mOk  $he  Ecdemsdcal  regulation  of  the  Seals.    O^rd  t.  i..  (1 172.) 
Wich,  1  fi.  &  A.  4dS- 

t  (1210.  n.)  If  this  prOTision  had  been  omittedi  the  ap- 
inropriadons  woidd  have  ceased  upon  the  dissolution  of  the 
Corporations  in  which  they  were  vested^  and  the  Church 
VQold  have  racoveredits  rights.    Com.  Dig.  Adv.  D.  4. 
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is  put  on  the  same  footing  *  with  that  to  land, 
by  giving  them  the  same  or  similar  Actions  for 
vindicating  their  estates  in  those  and  other  ec« 
clesiastical  profits  against  all  persons  '^  claim- 
'^  ing  or  pretending  to  have  interest  or  title  in 
**  or  to  the  same."  (121 8.)  Hence  not  only 
may  Fines  be  levied,  and  Recoveries  suffered 

11  Co.  25.  b.  of  Tithes,  but  the  right  to  them  may  be  as- 
serted against  an  adverse  claimant  by  Eject- 
ment ;  though  it  seems  that  this  remedy  can* 
(1188.)  not  be  extended  to  the  right  to  payments  aris- 
ing under  a  Modus.  (1213.)  Hence  also  all 
such  Actions  relating  to  Tithes  are  subject  to 
the  Statutes  of  Limitation ;  and  therefore  the  ac- 

1  PreftL  Abstr.   tual  eujoymcut  of  this  kind  of  hereditament  for 

sixty  years,  together  with  the^  original  Grant 

(417.707.)    from  the  Crown,  is  in  general  a  sufficient  Title 
to  it  in  fee-simple  against  all  the  world. 

(1214.)  It  is  ^o  be  observed  that  Tithes  are 
so  far  of  a  distinct  nature  from  other.'  incorpo- 
real hereditaments^  that,  wherever  they  are 
(1205.)  granted  to  a  person  capable  of  holding  them, 
(as  the  King's  subjects  in  general  are  of  those 
included  in  the  confiscating  Statutes,)  they  will 

Phillips  v Jones,  coutinue  tp  subsist  in:his  hands,  although  he 

*    '     '     '   be  also  owner  of  the  land  '  from  which  they 

arise,  and  will  not  pass  from  him  by  a  mere 
conveyance    of  that  land,   or  even    of  **  all 


(581.  n.  855*      *  (1211.  n.)  It  has  accordingly  been  held  that  a  Core- 
)086.)        nant  may  run  with  Tithes  as  with  Land.    Bally  t.  Wdb^ 
3  Wils.  SI5- 
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**  *  hereditaments  and  appurtenances  thereto 
^*  belonging.*' 

(1215.)  Unity  of  possession  therefore  is  no  6B«5.Ab.r56. 
discharge  of  Tithe,  unless  it  be  immemorial  (1121.1143.) 
and  uninterrupted  ;  and  then  it  cannot  be  dis- 
tinguished from  Prescription,  and  consequently  (nod.iioo.) 
cannot  be  alleged  by  a  layman  whose  lands 
did  not  formerly  belong  to  a  Religious  House. 
(1216.)  But  whether  the  retention  of  the  Tithes 
by  the  owner  of  the  land  for  sixty  yearsymay      (1213.) 
not  constitute  a  sufficient  Title  to  them  in  his 
person  against  all  other  laymen,  has  been  a 
question  of  much  dispute ;  though  it  may  now  Bemey  v.Har- 
be  considered  a^  settled,  that  the  mere  reten-  IiJ'/^^"^' 
tion  or  non-payment  does  not  amount  to  an       isg^\ 
adverse  possession  upon  which  the  Statutes  of 
Limitation  can  operate  ;  nor  can  a  Grant  be 
presumed    without   the    aid    of  documentary      (1187.) 
evidence. 

(1247.)  Tithes,  like  other  incorporeal  here-  6B«c.Ab.r58; 
ditaments,  cannot  in  general  be  granted  without  &^^yj^fc?;. 
Deed :  but  there  have  been  various  opinions  J^^peuf  ^' 
concerning  leases  of  them  to  the  tenant  of  the  Wiison,i«  Ewt, 
land.     So  much  seems  now  to  have  been  ascer- 
tained, that  a  composition  may  be  made  with 
tile  Tenant  by  parol,  which  wiU  have  the  effect 
of  a  Lease  of  the  Tithes  to  him  from  year  to 
year,  and  will  require  a  similar  Notice  for  its       (865.) 
determination.      (121 8.)    The    yearly  recom- 

*  (1214.11.)  Tlie  word  *'  hereditamento  ^  however  is  in 
itself  very  proper  fpr  including  Tithes.    See  s  Bing,  i  a^ 
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(1052.) 


(237.  716.) 


See  1  Bl. 
Coium.  S84. 


(1215.) 


(43a.) 


1B.&C.488. 


Iv.  V,  BoiderOp 
4B.&C.467; 
But  cee  Mit- 
chell V,  Ford- 
Jbaia,  6B.  ScC. 

(1 130.) 


(874.) 
4Co.LUt.l59.a« 

(734) 
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pehse  in  money,  which  is  reserved  or  stipulated 
in  a  Lease  of  Tithes,  is  not  regarded  by  the 
Common  Law  as  a  Rent,  but  as  a  mere  per- 
sonal duty.  But  by  St  5  G.  3,  e.  1 7,  Leases 
of  Tithes  made  by  Bishops,  Colleges,  &c.,  are 
placed  on  the  same  footing  with  their  Leases  of 
Land  under  St  32  H.  8,  c.  38. 

(121 9.)  The  Tenth  of  all  Ecclesiastical  Re- 
venues, which  is  given  to  the  Crown  by  St  26 
Hen.  8,  c.  3,  s.  9,  and  with  the  First  Fruits  is 
now  appropriated  to  the  augmentation  of  poor 
livings  under  Queen  Anne's  Bounty,  seems  to 
be  of  the  nature  of  a  Rent }  and  therefore 
whatever  part  of  it  issued  out  of  the  Tithes,  or 
other  property  of  the  Monasteries,  must  have 
been  extinguished  by  unity  of  possession  iu 
consequence  of  their  confiscation,  (1320.) 
But  ^^  Tithes  impropriate  and  Propriatioos  of 
"  Tithes "  are  expressly  subjected  by  St  43 
Eliz.  c  3,  8.  I,  to  the  Rates  for  Relief  of  the 
Poor;  and  Parsons  aad  Vicars,  being  alao 
named  in  the  same  Act,  a^e  rateable  in  respect 
<d  their  benefices,  without  exception  of  Tithes; 
which  liability  has  been  reasobaUy  extem^ed 
4o  a  Rent  created  by  aa  Act  of  Parliaiiieat 
as  a  aubfltitute  for  Tithes  which  it  extiii«- 
iguished.  Tithes  are  also  included  in  the  Land 
Tax  Acts. 

( 1 2.2 1 .)  It  seems  to  be  nowhere  precisely  laid 
down  that  Tithes  impropriate  can  be  taken 
under  an  Elegit  They  are  however  Assets  in 
the  hands  of  the  heir  when  they  desoeod  in  fee 
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siHiple ;  and  are  said  to  have  all  the  other  mci* 
dents  *  of  temporal  inheritances* 

Sect.  5, — 0/  Advowsons. 

(1232.)  An  Adowson  is  the  Patronage  of  a 
Charch,  or  the  authority  of  determining,  under 
certain  restraints,  who  shall  be  its  clerical  in- 
cnmbent.  It  is  not  therefore,  like  most  other 
incorporeal  hereditaments,  a  modification  of  /4.\ 
Right  to  land  or  any  of  its  profits,  but  rather 
a  modification  of  Power.  (1233.)  AUAdrow-  co.utt.ii9,b. 
sons  seem  to  have  originally  belonged  to  the 
founders  of  Churches,  as  recompenses  for  their 
endowment ;  and  most  of  these  Founders  being 
Lords  of  Manors,  there  has  generally  been  an 
immemorial  annexation  of  the  Advowson  to 
the  Manor,  so  that  by  any  conveyance  of  the 
htter  tiie  former  passed  as  appendatd  to  it,  co.  utt  sor.  ■. 
unkes  expressly  excepted.  At  this  day  how- 
ever Advowsons  frequently  occur  as  separate 
subjects  of  property ;  which  are  said  to  be  in 
gro$9y  in  contradistinction  to  those  which  are 
appendant.  (1224.)  When  Rectories  were  ap- 
proprialttd  by  Ecclesiastical  corporatbns,  and 
Vicarages  endowed  as  before  mentioned,  the      (1200.) 

*  ( 1 22 1 .  n.)  But  us  they  cannot  have  been  in  lay  hands 
before  the  DiMolution  of  Monaiteries,  they  are  never 
rabject  to  any  Custom  whidi  relates  solely  to  the  pro- 
perty of  individuals  in  their  natural  capacity,  such  as  the 
rule  of  Descent  in  Gavelkind.  2  N.  R.  508.  It  seems 
however  that  they  may  be  parcel  of  a  Manor.  Spe  Har^f 
£0.  Litt.  58.  b.  fi.  9* 
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shcricy  t;.  AdvowsoQ  of  the  Vicarage  became  of  course 
?M^"w  °'  appendant  to  the  Rectory,  though  capable  of 
Djer,  550.  b.    j^^- ^^^  severed  from  it.     The  distinction  there- 

fore  between  Advowsons  Appendant,  and  Ad- 

Yowsons  in  Gross,  is  applicable  to  the  patronage 

of  Vicarfi^es  as  well  as  Rectories. 

Arthinptonr.        ( 12250  B^*  there  is  yet  another  kind^  of 

in%?!4ilV'  Patronage,    though    not    properly  called    an 

Advowson,  wjiich  consists  in  the  power  of  ap- 
pointing a  Perpetual  Curate.     Such  Curacies 
are  of  two  kinds:   the  first  arises  from  the 
erection  of  a  Chapel  of  Ease ;  of  which,  by 
Faroworth  v.     the  Common  Law,  the  Minister  is  to  be  nomi- 
4^1  c!555 ?  nated  by  the  incumbent  of  the  Mother  Church ; 
m^^hlk    unless  liis  power  has  been  vested  in  others  by 
^•**^-  the  consent  of  Patron,  Parson,  and  Ordinary, 

or  by  immemorial  Custom,  which  supposes  such 
consent      (1226.)  The  second  kind  is  to  be 
Bora's  Ecci.      fouud  in  thosc  appropriated  Rectories,  where 
Uw  Curates.  ^^  elcctiou  or .  appointment  of  the  officiating 
minister  is  regulated  by  a  like  Custom ;  and  in 
some  also  which  by  otlier  means  have  escaped 
the  operation  of  the  St  4  Hen.  4,  c.  12,  and 
falling  into,  lay  hands  after  the  dissolution  of 
Monasteries,   had  no  other  provision   for  the 
3Taii.463;      scrvicc  of  the   Church.     In  this  last  case  it 
iH. Bi. 425,     gg^mg  that  the  Patronage  is  inseparably  inci- 
dent to  the  Rectory.     (1227.)  Such  Curates, 
having  received  their  appointment,  enter  upon 
their  offices  without  other  ceremony  than  the 
lipence  of  the  Bishop. 

(1 228.)  There  are  also  donative  Advowsons 
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under  which  the  incumbent  is  constitated  by  Bum's  Ecci. 
the  sole   Grant  of  the   Patron,   without  any  cl^'ihu^M.l. 
further  ceremony  whatever.     (1229.)  But  in 
general  an  Advowson  may  be  said  to  consist  of 
the  right  of  nominating  and  presenting  to  the  * 
Bishop,  upon  a  f  vacancy  of  the  Church,  a  fit :]: 
person  to  be  by  him  instituted  Rector  or  Vicar. 
(1232.)  In  some  cases  it  seems  that  the  right 
of  nomifiation  is  in  one  person,  and  the  right  of  shr riey  ©.  Ud- 
presentation  in  another;   but  the  former  con-  ^^^*^*"*J«o- 
stitutes  the  substance  of  the  Advowson.  (i  233.) 
If  the  Patron  fail  to  make    his  presentation 
within  six  calendar  months  aflter  the  vacancy  Dyer.s^r.  b. 
happens,  the  Bishop  becomes  entitled  to  collate  ^g^f '  *  *  ^"*^' 
a  person  of  his  own  choice  ;  upon  his  neglect 
for  a  like  period,  the  right  lapses  to  the  Arch- 
bishop, and  from  him  to  the  King.     (1234.) 
The  Presentation  is  no  more  than  a  letter,  or  it 
may  be  a   comipunication  by    Parol,  to   the 


*  (J  229.  ft.)  If  the  Bishop  be  himself  the  Patron,  the 
nomination  and  institution  are  united  in  one  act,  which  is 
called  Collation. 

f  0^30.)  If  however  the  incumbent  be  made  a  Bishop, 
the  right  of  presentation  upon  the  vacancy  thus  occa- 
sioned  devolves  to  the  King.     2  Bl.  Rep.  773. 

^  (1231.)  As  to  the  fitness  of  the  person,  see  1  BI. 
Comm.  389.  By  St.  13  &  14  Car.  s,  c.  4,  s.  14,  he 
must  have  previously  been  made  a  Priest  by  Episcopal 
Ordination ;  in  order  to  which,  by  the  Canons  of  the 
Church,  enforced  by  St.  44  G.  3,  c.  43,  he  must  have 
attained  the  complete  age  of  twenty  four  3'ears,  unless  a 
Faculty  for  earlier  Ordination  be  granted  by  the  Arch- 
bishop of  Canterbury  or  of  Armagh. 


I 
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CoLKt. ifo. a ;  Bishop.     (i335.)  The  IiMtitQtion  is  «n  act  of 

more  solemnity,  which  is  erideiiced  by  an  in- 
strument under  the  Bishop's  Seal,  (though  that 

Cro.  Car.M«.    perhaps  is  not  essential,)  and  by  registraitioii  in 

his  Court.     (1236.)  And  this  is  followed  up 

Bnrn  £.  L.      by  a  mandate  to  the  Archdeacon  to  perform  the 

ceremony  of  Induction,  which  is  a  kind  of 
investiture  or  livery  of  seisin  of  liie  Ghnrch 
property.    This  is  necessary  to  give  iite  in- 

Com.  Dig.  Gumbent  a  complete  ettate  in  his  benefice  ; 
i  ^»  •  •  without  it  he  can  make  no  Grant,  nor  sue  in 
any  Court  for  his  Tithes;  but  by  Institution 
the  vacancy  of  the  Chwrch  is  at  an  end,  and 
the  right  of  the  Incumbent  com^^ed,  unless 
where  the  Royal  Prerogative  interferes.  (1 23  7.) 
The  Patron's  remedy  against  the  Bishop,  if  he 
refuse  to  admit  his  Presentee,  is  by  Writ  of 
Quare  Impedit. 

» Inst.  556.  There  are  three  kinds  of  Action  by  which  the 

right  of  Presentation  may  be  vindicated,  viz. 
Writ  of  Right  of  Advowson,  Assize  of  Darrein 
Presentment,  and  Quare  Impedit.  The  last  of 
these  is  available  only  upon  an  actual  vacancy 
of  the  Church,  and  resistance  made  to  a  presen- 
tation :  and  by  the  old  Law,  though  it  might  be 
broiight  by  a  purchaser  of  the  Advowson  who 
had  never  before  had  an  opportunity  of  pre* 
senting,  yet  it  could  not  be  brought  by  any 
person  having  only  the  right  in  fee  simple  to  an 
Advowson  which  had  been  divested  from  him 
by  the  Usurpatioriy  or  effectual  presentation,  of 
a  stranger.    (1238.)  In  such  a  Case  therefore 
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it  was  necessary  first  to  recover  Ae  Advowson 
itself;  which  a  purchaser,  who  had  never  pre- 
sented, had  no  means  of  doing ;  but  any  person 
virho  had  once  actually  presented  might  proceed 
by  Assize,  while  the  heir  of  such  a  person  was 
driven  to  his  Writ  of  Right.  But  since  it  has 
been  enacted  by  St.  7  Ann.  c.  1 8,  that  no  Usur- 
pation shall  displace  the  estate  or  interest  of  any 
person  entitled  to  an  Advowson,  these  two  forms 
of  Action  have  become  useless,  and  the  Title  is 
now  always  tried  by  Quare  Impedit*  ( 1 239.)  By 
St.  1  Mar.  Sess.  2,  c.  5,  it  is  declared  that  the 
Statute  of  Limitation  of  32  H.  8,  c.  2,  does  not  (375,  &c,y 
relate  to  Actions  concerning  Advowsons ;  nor  is 
there  any  other  Act  which  limits  the  time  within 
which  such  Actions  must  be  brought  (1240.)  It 
follows  that  the  commencement  of  the  Title  to 
an  Advowson  cannot  be  fixed  at  sixty  years;  (4i7,  4ii8,> 
and  that  the  fact  of  ancient  possession  never 
constitutes  a  right  ;  though  it  may  afford  a 
strong  presumption  of  it.  This  presumption 
indeed  is  as  forcible  in  the  case  of  an  Advowson 
as  it  can  be  in  that  of  any  other  kind  of  pro- 
perty ;  for  it  rests  upon  unquestionable  evidence 
of  the  actual  exercise  of  at  least  a  pretended 
right,  since  the  entries  of  Institutions  in  the 
Bishop's  Register  are  always  accompanied  with  (1235.) 
the  names  of  the  Patrons  who  presented ;  and 
it  is  aided  by  the  consideration  that  the  Institu* 
tton,  being  a  sort  of  Judicial  act,  would  not  sinst.  357. 
have  been  made  without  due  inquiry. 

(1241.)  Where  the  Title  to  an  Advowson  is 
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Co.  Litt.  i5.b.  by  Descenti  it  must  be  derived  from  tbe  person 

/i223\      "^^^  ^^^  presented  ;  or,  if  it  be  an  Advowson 
Appendant,  who  was  last  seised  of  the  Manor. 
Co.  Litt  St.  a.  (1 242.)  The  wife  of  a  tenant  in  fee  simple,  or  in 
^^■^'^      tail,  is  entitled  to  Dower;  but  her  third  part 
consists  in  a  right  only  to  the  third  presenta- 
tion, after  her  husband's   death,  which  shall 
(316.)       happen  in  her  lifetime.     (1243.)  When  an  Ad- 
Co.T;it!.i66.b.;  vowson  desceuds   to  Copsurceners,   the  eldest 

and  aee  Harg.        ,  .  .11  1  t      /• 

n.  t.  Sister  is  entitled  to  present  alone  upon  the  first 

vacancy  ;  and  it  is  evident  that  the  only  mode 
in  which  a  Partition  of  such  a  hereditament  can 
be  effected  between  them  is  to  assign  to  each 

Co  Litt.  164  b  •  ^^^  ^^^^  oi  presentation,  which  thenceforward 
St.  7Ano.  c.  18.  copstitutes    lu    her    a    separate    inheritance. 

(1244.)  Joint-tenants,  and  Tenants  in  Com- 
mon, before  partition,  ought  to  join  in  presen- 
7  Bac.  Ab.475.  tation ;  but  the  Bishop  may  accept  the  presenta- 
tion of  any  of  them  as  made  on  behalf  of  the 
rest. 

(1 245.)  The  alienation  of  an  Advowson  may 

be  effected  by  Deed,  Fine,  or  Recovery.    It  is 

said  that  the  Recovery,  if  it  be  of  an  Advowson 

Pig.  Rec.  97 ;    in  Gross,  ought  to  be  grounded  on  a  Writ  of 

s  wi!s?i'i6.'     Riglit  of  Advowson ;  but  if  such  an  Advowson 

(1237.)      be  included  with  land  in  a  Writ  of  Entry,  the 

*  Recovery  cannot  be  impeached.     (1246.)  Ad- 

vowsons  are  capable  of  being  entailed,  as  being 

(3. 646.)      comprehended  under  the  word  Tenement  in  its 

widest  sense.     And  an  Advowson  Appendant 

Co.  Litt.  85.  a.  may  even  be  held  by  feudal  service';  though  it 

^Jocw.)      seems  to  be  otherwise  of  an  Advowsou  in  Gross, 
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f  1 247.)  It  is  peculiar  to-Advowsons  that  a  kind 
of  chattel  interest  in  them  may  be  created,  which- 
does  not  consist  of  any  Term  or  period  of  enjoy- 
ment, but  of  a  single  future  fruit  or  benefit :  for 
such  is  the  effect  of  a  Grant  of  the  ^  next  or  any 
subsequent  Presentation;    and  indeed  if  any 
number  of  future  Presentations  be  granted,  the  Co.  Lut.  S49.  ■. 
case  is  similar.    (1248.)  If  however  the  owner 
of  the  Advowson  be  also  incumbent  of  the  Haii  v.  Bp.  of 
Cburch,  the  right  of  presentation  accruing  on  47 ;  nnd  see  '« 
his  death  does  not  devolve  as  a  Chattel  upon  of  lH^io,  ^' 
his  Ewcutor,  but  descends  to  his  heir-  ^  ^'"«-  **^- 

(1249.)  ^^^  Law  considers  an  Advowson  in 
the  double  light  of  temporal  property  and  spi- 
ritual trust     la  the  former  view,  it  iustifies  the  Htrg.  Co.  Liu. 
sale  of  it  in  fee  simple/ and  declares  it  to  be  co.Litt.574.b. 
Assets  in  the  hands  of  an  heir ;  though,  as  it   (734.  874.) 
does  not  produce  any  annual  profit,  it  seems  not  *  ^^*  ^^•'^^^• 
to  be  extendible  on  an  Elegit.     (1 250.)  On  the 
other  hand,  whenever  the  Church  has  become 
vacant,  a  public  and  religious  duty  attaches  so 
finnly  upon  the  immediate  right  of  presenta- 
tion,  as  to  render  it  unalienable ;  and  therefore 
by  the  old  law,  when  an  Advowson  descended  £j-  ^^^  ^'-  *»• 

•  '  ^      89.  a. 

on  an  infant  heir,  and  a  vacancy  occurred,  his  (1012. 200.) 
Guardian  in  Socage,  to  whose  care  all  his  pro- 
per^ was  committed,  was  not  entitled  to  pre- 
sent, but  the  infitnt  must  act  for  himself;  and 


*  (1247.  ft.)  Whether  the  Grantee  of  the  next  pre^n- 
tatioa  may  suffer  from  the  incumbenfs  promotion  to  a        (1230.) 
Bishopricky  see  2  Bl.  Rep.  774. 

C  C 
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(246.)  by  (he  lute  BMkrupt  Aet,  (St.  ^  Q.  4>  c.  16, 
s.  77))  when  other  PQwer9  exerciseable  by  tiis 
Bankrupt  for  bis  own  benefit  are  traairferred  to 
the  Assignees,  this  is  excepted*  (125&O  But 
before  the  Church  has  beeome  vacant^  a  Grant 

(1247.)  may  in  geoertji^  ns  we  have  seen,  be  made  of  the 
next  Presentation ;  and  the  interest  thus  ereated 
is  evidendy  of  an  intermediate  nature  between 
the  mere  trust  and  the  absolute  property.  The 
validity  of  the  Grant  is  therefore  to  be  deter- 
mined by  circumstances,  and  particidarly  by 
the  Consideration  i^pon  whidh  it  is  made ;  and 
this  Consideration  must  be  estimated  1^  rules 
peculiar  to  the  subject  matter 

(1252.)  The^  rules  owe  their  present  strictr 
ness  principally  to  the  Statute  of  31  £L  a  6, 
which  in  s.  5,  enacts,  That  if  any  person  shall 
^^  for  any  sum  of  money,  reward,  gift  profit,  or 
<<  benefit,  directly  or  indirectly,  or  for  or  by  vea*- 
<<  son  of  ^y  promise,  agreement,  Grant,  Booid, 
*^  Covenant,  or  other  Assurances,  of  or  for  my 
'^  sum  of  money,  &c.  jMresent  or  collate  any  persoa 
'<  to  any  Benefice  with  Cure  of  Souk,  Digoii^^ 
^^  Prebend,  or  Living  £cclesiastieal,  or  give  or 
<<  bestow  the  same"  for  ^uch  corrupt  ccsviidem- 
lion,  then  such  presentation,  &c.  dbaU  be  uttesfy 
void,  and  the  King  may  present  for  thai  twtu 
A  pecuniary  penalty  is  also  iii4>08ed  on  tba 
parties,  and  the  presentee  is  for  ever  disqualified 
from  holding  that  benefice.  And  by  s.  8,  a  pe- 
nalty is  likewise  imposed  for  the  corrupt  resig- 
nation of  a  benefice.    (1253.)  In  the  construe- 
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tion  <tf  tUui  Slatttte  it  has  been  kdd,  diat  if  the  6Bm.aii.i88. 
next  Pfesentatioh  can  be  shown  to  have  been 
purchased  with  the  intention  of  presenting  a 
certain  person,  who  vp<«  the  vacaacjr  taking 
place  is  presented  accordingly^  thia  faet  is  suf- 
ficient to  render  the  transaetion  corrupt  and 
8iinoniacal>  And  tbpngh  an  exception  has  been 
made  in  the  case  of  a  Father  ptOTiding  for  his 
8on»  the  principle  of  that  exception  has  since  s  b  &  c  65t. 
heea  denied.    (i354«)  And  by  St.  la  Ann. 
c.  19,  all  persons  are  prevented  from  providli^ 
for  thenuebes  by  the  purchase  of  nj  next  pre- 
aeitetion*    ( 13550  The  circumstance  of  the 
Incumbmt  being  at  the  point  of  death,  when  ^^ «-  ^^u». 
the  contract  of  purchase  is  made,  may  also  c.6S5.' 
vitiate  the  transaction ;  nor  is  a  Grant  of  the 
Advowson  for  a  term  of  years,  which  may  pos- 
sibly extend  to  sevend  vacancies,  distinguish- 
able from  a  Grant  of  the  next  Presentation 
merely.     (1256.)   These  severe  decisions  are 
not,  however,    generally  applicable    to  cases  5?^jJ*^p, 
where  &e  next  Presentation  is  purchased  in-  Rep.  io5s. 
dusively  in  the  fee  simple  of  the  Advowson  ; 
a  distinction  which  would  be  more  reasonable, 
if  Ae  growing  fruit  were  not  the  most  valuable 
part  of  the  tree.  And  it  may.  be  doubted  whether 
the  Statute  of  12  Anne,  (which  speaks  only  of 
next  Presentations,)  can  t>e  so  far  extended  as 
to  render  simoniacal  the  purchase  of  an  entire 
Advowson  by  a  person  who  afterwards  presents 
himself  upon  the  first  vacancy.    (1257.)  With 
respect  to  Presentations  accompanied  with  an 

COS 
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agreement  for  resignation,  a  distinotion'was  long 
supposed  to  exist  between  general  and  circnm- 
stantial  stipulations.  But  it  has  lately  been 
Fletcher  v.  decided  hj  the  House  of  Lords  that  all  such 
3Bing,doi.  engagements '  are  void.  This  however,  being 
a  somewhat  unexpected  decision,  has  given  rise 
to  the  St.  7  &  8  G.  4,  c.  25,  hy  which  engage- 
ments, made  bdbre  the  gth  April  1827,  for  the 
resignation  of  any  benefice,'  when  a  person,  or 
one  of  two  persons  named,  shpuld  become  qua- 
lified to.  accept  it,  are  confirmed ;  but  with  a 
Proviso  that  the  resignation  itself  shall  be  void 
unless  that  person,  or  one  of  those  two  persons, 
be  presented  within  six  calendar  months. 


CHAP.  VII. 

OF   CUSTOMARY   ESTATES. 

(1258.)  BY  Customary  Estates  we  mean  tboae 
to  which  the  Title  is  not  only  modified^  but 
altogether  constituted,  by  *  Custom.  Such 
.  are  to  be  found  in  many  Manors ; .  and  though 
the  Customs  of  these .  Manors  are  almost  in- 
finitely diversified,    they   have    yet    all   some 

(1135.1152.)      *  (1258.11.)  An  Allofcme&t  made  under  an  lacloaure 

Act  to  the  owner  of  a  Cvstomary  Estate  in  respect  <»f  his 

Right  of  Common  Appendant,  will  noi  be  of  Customary 

'  Tenure,  unless  so  provided  in  the  Act.    Doe  ▼•  Daxndstmj 

«  M.  &  &  175.  ^  *^  /f  Z2^. 
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common  features,  whii^h  .tbe  law  recogmses  as 
forming  a  uniform  system/ and  may  be  said  to  9  Co.75.b. 
have  adopted  into  itsown  body.  (ii359.)  '^^^  * 
Lands  to  which  these  Customs  relate  are  called 
Customary  Lands ;  but,  subject  to  the  Estates 
in  them  which  the  Custom  ccmfers,  they  are  Co.Tr.ii.; 
held  also  by  the  Lord  under  the  Common  Law 
as  part  of  the  Demesnes  of  his  Manor.  (1260*)      (1023.) 
For  these  Customary  .  Estatea^  were  in   their 
origin  mere  Tenancies  at  Will,  though  by  l6i^ 
indulgence  tiiey  have  in  many:  instances  ac- 
quired the  character  of  a  permanent  inherit- 
ance ;  and  as  Tenancies  at  Will  they  continue 
tQ  be  considered,  in  all  questions  relating  to  the  co.  Tr.  5. 
Legal,  as  distinguished  from  the  Customary, 
property  in  the  land. 

(1.261.)  The,  great  criterion  of  a  Customary  Litt.74^75. 
Instate  is,  that  all  alienations  of  it  must  be 
transacted,  in  part  at  least,,  in  the  Lord's  Court. 
Hence  the  proper  evidences  of  Title  to  sucb  SeeDoe«.Cai. 
Estates  are  copies  of.  the  Court!  .Rolls ;  fipomr  ^J' 
which  the  Tenants,  of  them  are  in  general  de«-^ 
nominated  Copyholders..    (1262.)^^^   Court 
of  which  we  here  speak  must  not.be:  confound*      (1027.) 
ed  witk  die  Court  Baron,  properly  so  called;  Jx.^?^.*' 

*  (1259.  ft.)  A  Customary  Estate  may  subsist  in  Under- 
woods without  die  soil,  and  in  the  herbage  or  vesture  of  (i  i62.) 
Iaii4,  (Siammeri  v.  Dmit,  7  East,  soo,)  and  also  in  some 
decidedlj  incorporeal  Tenements;  but  it  is  absolutely 
necessary  that  the  subject  should  have  existed,  as  parcel 
of  a  Manor,  from  time  immemorial.  See  Co.  Litt.  58.  b. ; 
Co.  Tr.  97  5  1  Bac  Abr.  yac 

c  c  3 
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Imt  Aoagh  it  commonly  bappeas  that  diqr  aie 
Md  ct  tke  same  time,  and  diasame  Roll  lerrea 
to  record  the  prooeeduigs  of  bodi^  tbe  two 
CourtB  are  of  a  nature  eflsentialljr  dutiBet  T# 
die  Court  Bafoa  the  Freeholdert  of  Ae  Mattor 
am  Sidton,  as  Judges ;  to  tbe  Castoouury  Court 
tke  Gopyiioldeia  an  SahotSy  not  as  Jadf^ 
but  as  assistanli  la  die  Lord,  or  iiis  Steward, 
one  or  other  of  whom  alone  eatofcises  the  judi* 
Co.Tr.53.  eial  authority^  And  though  diere  should 
(1024. 1042.)  happen  afiuhire  cS  Sakom  to  the  Court  Baron, 

and  consoqrwatly,  in  strictnem  of  law,  an  ex- 
tinction of  tlie  Manor;  yet,  for  all  purposes  to 
which  the  Customary  Court  is  applicable,  the 
original  juxisdietion  will  continue* 

(1263.)  The  ordinary  mode  of  AKenaiion  of 
a  Copyhold  Estate  in  feesimi^e  is  by  Surrender 
and  Admittance ;  of  whidi  die  simplest  form  is 
as  follows.  The  Copyholder  appears  peraoo- 
ally  in  Court,  and,  by  whatever  ceremony  die 
Custom  of  the  Manor  may  have  prescribed, 
profeises  to  surrender  or  deliver  up  his  Land  to 
the  Lord,  (whether  in  his  own  pevBon,  or, 
winch  is  more  usual,  as  represented  by  hie 
Steward,)  expressing  die  Surrender  to  be  to 
the  use  of  A.  and  his  heirs ;  and  thereupon  A. 
is  with  due  ceremony  admitted  Tenant  of  tbe 
land,  to  hold  it  to  him  and  his  heirs  mt  tie  wiU 
(1260.)  df  the  Lord,  Mcordmg  to  the  emtom  of  the 
Litt.B4.  Manor.  He  then  pays  a  Pine  to  die  Lord; 
(lOOS.  1055.)  and  also  (if  required)  does  Fealty.     All  these 

circumstances,  or  at  least  die  Surrender  and 
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Adnttttluice^  are  entered  on  die  Ceurt  RoU;      (i2di.) 
•od  tke  new  Tenant^  payiDfiT  ^^  f^^  ^  ^ 
Steward,  receives  a  copj  of  this  fundamentel 
docttment  of  his  Title. 

(1364.)  The  first  variation  which  we  mmj 
lemark  in  this  form  of  proceeding,  is  where 
tfie  Sorrender  is  made  at  one  Coutt,  and  the 
Admittance  postponed  to  another*    Here,  in 
the  interval,  the  estate,  inslead  ol  pawning  to  Co.Tr.87. 
the  Lord,  (as  the  name  givea  to  Ihe  first  cere^ 
mony  might  be  thought  to  impl^,)  oontinnes 
Tested  in  the  Suncndeior ;  but  the  Snnrendef,  at 
least  if  it  was  made  upon  good  Consideration,       (225.) 
(ffur,  of  money,  or  money's  worth,  or  future 
mairiage,)  ia  inrevotahlc^  and  a  second  Svr^ 
render  to  the  use  of  another  person  would  be 
void.    (1265.)  A  Surrender  may  however  be 
made  upon   Condition;  which  is   the  usual 
mode  of  mortgi^g  Copyholds ;  and  if  the  cro.  Car.  ni. 
money  be  paid  at  the  stipulated  time,  the  Sut * 
render,  not  having  been  perfected  by  Admit- 
tance, becomes  void  without  further  ceremony;  simondsv. 
or»   supposing   the  Mortgagee   to  have  been  ia!w\  Co.* 
admitted,  and  to  have  taken  possession,  the  ^'*  ^^ 
Mortgagor  may  yet  resume  his  Estate  by  making 
an  ^try  upon  the  land.    (1 266.)  But  as  upon 
Admittance  a  Fine  becomes  due  to  the  Lord, 
it  is  not  usual  for  a  mere  Mortgagee  to  be  ad« 
mitted  to  the  Copyhold,  until  some  suspicion 
arises    that  his  loan  will   not   otherwise   be 
repaid;    and  hence   it    often   happens  that  a 
Conditional  Surrender,'  diough  not  vacated  by  a 

c  c  4 
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punctual  perfonhaitte  of  tbe  CouditioB,  yet 
becomeft  redeemed  tipoa  equitable  priaciples 
by  a-  later  paymeiat,  Trhile  &e  tranrfer  of  the 

Cfwte  MoTtg.     Copyhold  Estate  is  still  uncompleted.     In  such 

cases  it  is  usual  for  the  Steward/being  duly 
autEorizedby  the  Mortgagee,  to  make  an  flntry 
upon  the.  Roll / that  Ihe*  debt  is  satisfied ;  and 
tbeQceforvirard  the  Conditional  Surrender  »  as 
'  lauch  disregarded  as  if  the  Condition  had  been 
exactly  fiilfitfed.*  (1267.)  The  princi^e  upcm 
which. this  practice  has  proceeded  seems  to  be^ 

^    (1264.)      fhat  a  merely  Voluntary    Surrender*  may  at 

*  ^  (1268.)  See  1  Watk.  Cop.  87,  where  the  authorities 
fbr  this  position  are  given ;  wUch  however,  with  the 
exception  perhaps  of  a  dictom  by  Kitdien,  are  not  qoilB 
satiflfactocy*  The  reasoning  by  which  such  a  dDctrine  is 
to  be  supported^  may  be  thus  stated :  the  Surrender,  of 
itself  confers  no  estate ;  if  therefore  it  bind  the  Umd,  it 
must  bind  it  as  a  contract ;  but  a  merely  voluntary  con- 
tract is  never  enforced  either  in  Law  or  £qui^ ;  and  it 
would  be  absurd  that  what  has  no  validity  in  itself  should 
deprive  other  acts  of  their  efficacy.  To  which  it  may  be 
objected  that  the  Surrender  is  not  properly  a  contract  for 
future  performance,  as  it  leaves  nothing  further  to  be  done 
by  the  Surrenderor;  but  is  rather  the  principal  and 
leading  part  of  the  Assorance^  and  may  be  compared  to  a 
Bargain  and  Sale  which  is  not  yet  enrolled.  For  it  is  to 
be  observed  that  the  Admittance  may  take  place  even 
after  the  death  of  the  Surrenderor ;  and  that  whenever  it 
is  made,  all  things  are  thenceforward  placed  on  the  same 
footing  as  if  the  Admittance  had  immediately  followed 
the  Surrender;  (Btman  v.  Scoit^  3  Lev.  385;  Fmi^an, 
r.AiUnSfS  Burr.  2764;  Doe  v.  Halt,  16  East,  aofr;). 
(1269.)  except  indeed  that  no  validity  is  given  to  any 
attempt  at  alienation  made  by,' the  new  Tenant  before  bis 
Admittance.    Doev.  Tofieldj  11  East,  246. 
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any  time  be  revoked,  and  when  a  Surrender 
rifas  made  in  cousiderafion  of  a  loan  which  has   . 
:been  repaid,  it  is  reasonable  to  consider  it  as 
of  no  more  force  since  tB^  repaymdnt  than  if  it 
were  origpiaUy  yoldntary.'   ( 1 271 .)  Sometimes 
mdeed  the  practice  is  carried  further,  a  new 
Surrender  being  made  befcnre  the  debt  secured 
by  the  old  one  has  been  discharged.     And  it 
seems  dear  that  such  a  new  Surrender,  if  it  do 
not  acquire  force  in   consequence  of  the  first  SmDocv. 
being   invalidated,   (at  least  in  the  view  of  133!^'        ' 
Equity,)  by  -  a .  subsequent  payment^  yet  at  all 
events,  if  perfected  by  Admittance,  may,  with- 
out any  violation  of  die  principles  of  Customary 
Tenure,  be  improved  into  an  indefeasible  estate 
by  a JJeto^e  from  the  Mortgagee;  to  which  a  cfc.Tr.ss; 
written  Warrant  to  the  Steward  to  acknowledge  ton'^  c^!"' 
satisfaction  on  the  Roll  may  perhq)s  be  thought  ?o^£i/tfi95. 
to  be,  for  ibis  purpose,  equivalent  «         (1266.) 

'   (1272.)  Surrenders  may  also  be  made  to  the  Co.  iitt.  .59.  a. 
Lord  in  person,  out  of  Court ;  and  so,  it  seems,'       *?*  "* 
to- the  Steward.     And  by  special  Custom  they 
may  be  made  out  of  Court  to  the  Lord's  Bailiff, 
to  two  or  three  of  the  Copyholders,  or  the  like. 
But  such  Surrenders  if  not  duly  presented  in 
Court,  and,  it  is  said,  at  the  nea^'t  Court,  will  be  ^•^"•^•*- 
void.     (1273.)  It  has  been  held  also  that,  un-  493. 

(1270.)  The  question  has  here  been  considered  inde- 
pendently of  the  St.  27  Eliz.-  c.  4,  (against  Fraudtdent        (224.) 
ConTeyances,)  the  applicability'  of  which  to  Copyholds  is 
doubtful.    Doe  v.  Routledge^  Cowp.  705* 
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Bargaiae «.      tU  *  Presentment^  they  are  always  capable  of  r^ 

<Sa.975.  ^.   vocation.    But  if  the  Surrenderor  die  befwe 

(1268.)      the  Presentment;  it  may  still  be  made  at  the 

tP?:Vi'^}J  »^t  Court.     (1274-)  When  a  Sunender  is 

made  m  Courts  or  to  the  Lord,  or  perhaps  to 
(1272.)  mg  Steward,  out  of  Court,  it  is  not  necessary 
that  the  Sutrenderor  should  appear  in  persott^ 
if  he  appoint  another  person  by  Deed  to  act  ai 
his  Attorney ;  but  Surrenders  which  are  autho* 
rized  only  by  the  peculiar  Custom  of  the  Manor 
9  Co.  716.         cannot  be  made  by  Attorney,  unless  there  be  a 

Custom  for  that  also,  (1275O  A  Surrender 
1 H.  Bi.  844 ;  may  be  made  by  f  Husband  and  Wife  of  the 
Thom^n,  4  Wifo's  Laud,  she  being  first  examined  as  to  her 
Sto^^v!  consent  by  the  Steward,  without  any  q>ecial 
TjT^tym.u  Custom ;  but  a  Custom  for  the  Wife  to  sarren<* 

der  alone  cannot  be  supported^ 
Co.  Litt.  59. b.;      (1 276.)  The  Uses  expressed  in  the  Surrender 
7  Ewt*  las }      entirely  govern  the  operation  os  the  subsequent 
wy«r»4cl'»j  Admittance*    If  any  other  person  than  be  to 
Doi^  Bfight-    whose  use  the  Surrender  was  made,  (and  who 


585. 


^  (187S.  a.)  Hie  same  objectiim  might  Ue  made,  thoogh 
perhaps  not  with  the  sameforoey  to  this  dedaion,  as  to  the 
(1268.)  doctrine  that  all  voluntaiy  Surrenders,  though  made  in 
Court,  or  presented,  may  be  revoked  before  Admittance. 
And  therefore,  though  the  opinion  of  the  Judges  in  Bmt- 
gtdne  ▼.  Spurlmgy  appears  adveise  to  that  doctrine,  their 
decision  has  been  regarded  as  an  authori^  in  its  finouc 

t  (1275.  n.)  If  the  Wift  be  out  of  possession,  such  a 
Surrender  pay  operate  as  a  release  of  her  right;  thoogh. 
a  Deed  of  Release  from  her  can  hate  no  effect.  SUme  ▼• 
Eaton,  2  Show,  8a. 
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may  without  much  impropriety  be  called  the 

Surrenderee,)  be  admitted  by  die  Lord»  he  ac-* 

qmree  ao  Title :  aad  if,  on  the  Admitteace  of 

tlia  Sunenderee,  other  words  of  UmitatioD  are 

used  than  those  in  the  Surrender,  they  are  of  no 

avail,  and  the  estate  expressed  in  the  Sunender 

takes  effect  notwithstanding  the  variation  thus 

introduced    by    die    Lord   or   his    Steward* 

(1377.)  For  in   the  transfer  of  a  Copyhold  c«.Tr.9i.ios. 

Estate  these  persons  are  considered  as  mere  in-  58/I11.5. 

struments;  and  therefore  neidier  the  Tide  of 

the  Lord  to  the  Manor,  nor  the  regularity  of 

the  Steward's  *  appointment,  requires  to  be  as- 

oertained* 

(137&)  The  words  of  limitation  in  the  Sur«  Co.Litt.59.b; 
render  must  be  the  same  as  those  which  would  4  c^  tvT^ ' 
be  required  for  a  like  purpose  in  the  convey-* 
anoe  of  Freehold  Lands,  unless  the  peculiar 
Custom  authorize  a  variation.    And  in  other 
respects  the  Surrender  is  generally  to  be  con- 
strued in  the  same  ntanner  as  a  conveyance  at 
Common  Law.   But  words  of  qualification,  with       (]  65.) 
respect  to  Joint*tenancy  or  Tenancy  in  C<»i-  f  p*^*  ^'^' 
mon,  will  be  inteipreted  as  in  the  dedaration  of 

*  (1277.  n.)  The  Steward  may  be  constituted  by 
Parol,  and  then  (at  least  if  no  period  be  stipulated)  the 
Lord  may  discharge  him  at  pleasure.  4  Co.  30.  But 
a  Gnnt  of  tlie  office  for  life  mast,  it  seems,  be  made  by 
Deed ;  and  such  a  <SraBt  is  iirevocable ;  though  a  for- 
feiture may  be  incurred  by  misconduct  or  neglect.  Sugd. 
Vend.  330 ;  BariJ€tt  v.  Doames,  3  B.  &:  C.  6\6,  Where 
tthere  are  joint  Stewards,  it  seems  that  one  may  act  with- 
out the  other.    1  ScriT.  Cop.  130. 
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uses. in  such  a  conveyance.  (1279;)  In  some 
respects  also  the  interposition  of  a  third  person 
here,  as  under  the  Statute  of  Uses,  gives  a  lati« 
tude  otherwise  unloiown  to  the  Common  Law. 
Thus  a  Copyholder  may  surrender  to  the  use  of 

4  Co.  99.  b.      Ills  ^fe,  or  toiiis  own  use.    (1380.)  Whether 
(^^^v      he  can  create  Springing  ot  Shifting  Uses,  is  a 

Boddingtonv.    questiou  which  after  much  controversy  appears 

B.  &  c.  776.     now  to  be  finally  decided  in  the  affirmative. 

tioodtitiev.  (1281.)    A  surrender  cannot    operate    by 

365.  '  Estoppel  upon  a  future  Estate ;  nor  can  it  de« 

^^c^R     ^^^^  Contingent  Remainders.     These  indeed, 

319.  '  '  though  they  inay  fail  in  the  event,  from  the  de- 
fect of  their  original  limitation,  for  wiant  of  a 
sufficient  estate  to  support  them,  cannot  be  de- 
stroyed by  any  Act  of  the  Tenant  for  life ;  and 
therefore  it  is  unnecessary  inordinary  S^e- 
(770.)  ments  of  Copyhold  Properly  to  insert  Trustees 
&>r  their  preservation.    .   . 

(1282.)  The  words  in  the.  Habendum  of  the 

Litt.  73.  Admittance,  "  at  the  Will  of  the  Lord,"  (thougb 

^       '^      they  have  now  entirely  lost  their  original  sense,) 

are  characteristic  of  those  Customary  Estates  to 

(1261.)      which  ordinary  usage,  in  oppo^tion  to  etymo* 

logy,  seems  to  have  exclusively  appropriated 

the  name  of  Copyholds.      (1283.)  There  are 

Harg.  Co.  Utf .  other  Customary  Estates  which  in  the  Admit- 

tances  are  expressed  to  be  held  ^^  according  to 
^^  the  Custom  of  the  Manor,"  but  without  insert- 
ing the  words  **  at  the  Will  of  the  Lord."  These^ 

^I'^^^i.  *^0"g^  ^f  t^^  same  general  nature  with  Copy- 
holds, are  commonly  denominated  Customary. 
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Freeholds ;  but  whatever  privileges  may  be  an- 
nexed to  them,  the  true  Freehold  interest  in  the 
land  is  always  vested  in  the  Lolrd  ;  and  though 
in  some  instances  a  Deed  of  Bargain  and  Sale 
is  employed  instead  of  a  Surrender  for  trans- 
ferring the  Customary  Estate,  yet  as  the  As- 
surance is  imperfect  without  an  Admittance  in 
the  Lord's  Court,  the  Tenure  is  properly  said 
to  be  by  Copy  of  Court  Roll ;  and  by  that 
name  only  is  it  excepted  in  the  St.  12  Car.  2,  '  (1007.) 
c.  24,  s.  7,  when  other  Tenures  are  converted 
into  Free  and  Common^  Socage. 

(1284.)  1^6  Statute  de  Donis  is  held  not  to  Co.Tr.  i«s. 
extefid  to  Copyholds ;  and  therefore  if  an  estate  (64i.) 
be  limited  to  A.  and  the  heirs  of  his  body,  this  ' 

is  not  necessarily  an  estate  tail.     In  the  absence  Doev.ciark, 
of  a  Special  Custom  to  that  effect,  the  Estate  '    .' 

will  be  of  that   kind  which  is   called  a  Fee 
Simple  Conditional  at  the  Common  Law,  and 
which  was  universally  created  by  those  words 
of  limitation  before  the  Statute  de  Donis.    But 
in  many  Manors  a  Custom  of  entailing  Copy-  Co.Tr.ii«; 
holds  has  prevailed ;  which  however  cannot  be     ' 
supposed  to  have  arisen  in  consequence  of  that 
Statute,  without  at  the  same  time  denying  the 
antiquity  which  is  essential  to  its  existence.: 
tb(nigh  it  miay  be  Easily  understood  that  some 
ori'ginal  peculiarities  in  the  nature  of  the  Con- 
ditional Fee  Simple  to  which  the  Copyholds  of 
particiular  Manors  were  subject,  have  received 
an  interpretation  analogous  to  that  which  the 
King's  Courts  put  upon  the  Stalute  de  Donis-; 
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and  that  thus  Estates  Tail  in  those  Copyholds 

have   been  discovered,   though  not  invented, 

within  the  time  of  memory*.    (1285.)  These 

Estates  Tail  are  not  capable  of  being  discon* 

(67 1. 698.    tinned ;  nor  can  any  assurance  be  made  of  them 

'^'-)      similar  to  a  Fine;  but  in  all  cases  they  may 

Roe  V.  jeSttry»  be  enlarged  into  Fees  Simple,  ^ther  l^  some 

Doe  V  Daon. '  appropriated  proceeding  in  the  Lord's  Court, 

ccy,r  an.  674.  ^^j^^j[  jg  ^^^j  commouly  analogous  to  a  Com* 

mon  t  Recovery,  and  called  by  that  name,)  or, 
HI  the  absence  of  a  Custom  for  that  purpose, 
by  a  mere  Surrender,  ^nd  in  some  Manors  the 
Custom  has  given  equal  validity  to  both  diese 
modes  of  Assurance. 
Co.Tr.  m.         (ia86.)  It  is  a  general  nde,  that  no  Statute 

relating  to  Lands  or  Tenements,  in  which  those 
of  a  Customary  tenure  are  not  expressly  mai- 
tionedy  shall  be  applied  to  Customary  Estates, 
if  such  application  would  be  derogatory  to  the 
Customary  rights  of  the  Lord  w  Tenmt. 
Hence  the  St  of  Westai.  2,  (1$  Edw.  1,)  c.  iS, 
^^^^^l  which  introduces  the  Elegit,  and  the  Sl  it 
South,  s  Sid.     Heo*  7,  c  20,  which  makes  alienation  by  & 

41.79;  4Mod.  '  ^ 

8*. 
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*  (1284.  n.)  A  Custom  to  creste  Entailf  may  be  said 
to  exist,  wherever  instancies  have  occurred  not  merdy  of 
the  limitation  of  estates  to  heirs  of  the  body,  bat  oi  the 
alienation  of  die  ancestor  being  defeated  by  the  issuer  or 
of  a  remainder  beii^  enjojed  i^on  the  fiahire  of  issoeu 
Co.  litt.  60.  S. 

t  (1285.  ft.)  Wherever  the  Custom  authcyiaes  such  Re* 
coveriesy  they  may  now,  by  St  47  6.  3,  Sess.  s,  c.  8,  be 
(1374.)  sufiered  by  Attorney^  though  the  practice  may  have  been 
to  suffer  them  in  person  only. 
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Jointress,  otiierwise  than  for  tike  tern  of  her  (^3*  708.) 
own  life,  m  forfeiture  of  her  estate,  have  been 
held  not  to  extend  to  Copyholds;   as  each 
of  lliese  Stalutes  would  caoae  an  estate   to 
Test  in  a  new  owner  without  the  accustomed 
ceremonies.    So  flie  Statute  of  Uses,  and  the   (^^^»  ^^-) 
Statutes  of  31  a  8,  c»  1,  and  32  H.  8,  c  32,     (l'is^\ 
relating  to  Partitions,  and  diat  of  32  U.  8,  c^      ^^7,5/ 
2^  giving  power  to  make  Leases,  are  inaf^i* 
cable.    And  in  the  Registry  Acts»  Copyholds       (235.) 
are  excepted. 

(1287.)  The  Statutes  of  Wills  have  no  con-       (255.) 
nexion  with  Copyholds:  and  though  that  part  pIIg"*«Atk. 
of  the  Statute  of  Frauds  which  relates  to  the  SiUei^? 
Signature  of  Wills,  (St.  29  Car.  2,  c.  3,  s.  5,)  E-t^sw. 
Bdentions  lands  **  devisable  by  any  particnlar       (^^O 
^  custom,^  still  it  does  not  include  Copyhold 
Estates ;  which  are  in  fact  devisable  by  a  gene-  Pfte «.  white» 
rai  Custom  extending  to  them  all;  itfiless  ia  sdeT' 
some  Manors  where  a  particular  Custom  to  the 
contrary,  (which  however  seems  to  be  confined  Doev-Hunting. 
to  the  so  called  Customary  Freeholds,  or  to  Dcwv-DaWd-' 
Customary  Estates  of  a  peculiar  nature,  and  175/ 
perhaps  only  existing  in  the  Northern  Counties,)      (i^^^) 
saay  be  found  to  prevail     (1288.)  Another 
reason  which  formerly  existed  for  not  including 
Copyholds   in  this  provision  was,  that  they 
CQuId  not  be  devised  unless  the  Testator  had 
pneviously  mrremdertd  them  to  the  use  cf  his 
WUty  and  they  were  considered  to  pass  rather 
by  that  Surrender  than  by  the  Will  itself;  but 
this  ceremony  is  now  dispensed  with,  and  yet 
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Copyholds  oontinne  to;be^  disposed  of.  by  Will 
without  the.  formalities  prescribed  by  the  Sta-^ 
tute  of  Frauds.  For  by  St.  55  G.  3,  c  192, 
every,  disposition  of  Copyhold  Tenements  made 
by  the  last  Will  *  of  a  person  who  should  die 
afterthe  I52th  day  of  July  1815  is  rendered  as* 
valid,  though  no  Surrender  should  have  been 
made  to  the  use  of  his  Will,*  as  if  such  Sur- 


*  (1£S9)  Where  the  Custom  authorised  a  testamentaiy 

disposition  of  Copyholds  by  a  Feme  Covert,  it  was  hdd 

with  good  reason  Uiat  this  Statute  did  not  supersede  the 

.  necessity  of  a  Surrender  to  the  use  of  her  Will,  as  draw- 

r]275)  ing  with  it  the  due  examination  and  ascertainment  of  her 
voluntary  intention  by  the  Steward.  Doe  v.  BarHe^  5  B.* 
dbA..493.  (1290.)  Upon  the  same  principle  it  would 
seem,  that  though  newly  purchased  Copyholds  may  be 
surrendered  to  the  uses  of  a  Will  made  long  before,  of 
which  the  Surrender,  so  far  as  those  Copyholds  are  con- 
cerned, operates  as  a  republication,  (Heylyn  r.  Heylifn^ 
Cowp.  130;  Sugd.  Vend.  167;  Sprif^  v.  SOes^  1  T.  R. 
435.  n.)  yet  without  such  Surrender  they  cannot  be  in- 
cluded in  the  Will.  But  wherever  the  Surrender  is  a 
mere  formality,  it  is  impossible,  in  consistency  either  with 
the  letter  or  spirit  of  the  Statute,  to  attribute  any  import^ 
ance  to  it.  (1291.)  And  yet  a  case  may  be  stated  in 
which,  according  to  some  opinions,  (see  1  Scriv.  Cop. 
305,)  a  question  of  property  will  dq>end  on  the  fact  of  a 
simple  Surrender  to  the  use  of  a  future  Will  having  been 
made,  though  since  the  Statute.  This  is  where  a  Testator, 
having  both  Freehold  and  Copyhold  property,  makes  a 
gener^  deviseof  aU  his  Lands^  or  the  like*    In  such  a 

(952.)  case  a  Chattel  Interest,  we  have  seen,  would  not  pan ; 
but  whether  the  rule  on  that  subject  be  reasonable  or  not, 
it  is  little  applicable  to  Copyholds  of  Inheritance ;  which 
do  not  differ  from  Freeholds  as  Personal  from  Real  Estate, 
but  merely  as  Real  Estate  held  by  a  different  Tenure  and 
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Tender  had   been  made.      This  Statute,  as  it  (1282. 1283.) 
speaks  only  of  Chpyhotds^  has  been  thought  by 
some  persons  not  to  extend  to  what  are  called 
Customary  Freeholds.     (1292.)  It  may  here      (^W) 
be  observed  that  a  Surrender  made  after  the  67;  VHw^rr. 
Will,  and  amounting  to  a  partial  alienation  of  a^^cTj^^^ 
Ae  Estate,  does  not  operate  as  a  complete  rcr  ^oe"rwf^t. 


5  East,  ISt, 


under  other  rules  of  Law.  And  accordingly  it  has  been 
held  (before  the  Statute)  that»  if  the  Copyholds  were,  sur- 
rendered to  the  use  of  the  Will,  they  would  pass  with  the 
FreehddB.  2  Atk.  85;  1  Ves.  327-  273.  See  15  V.J. 
407.  But  this  unfortunately  does  not  remove  the  doubt ; 
since  it  has  also  been  decided  in  Courta  of  Equity  (in 
cases  where  the  intention  of  the  Testator^  independently 
of  the  legal  e£fect  of  his  Will»  has  come  in  question),  that 
if  there  were  jio  such  Surrender,  no  intention  to  include 
the  Copyholds  in  the  general  description  could  be  pre- 
sumed. See  Judd  v.  Pratt ^  13  V.  j.  168 ;  15  V.  J.  390. 
And  therefore  it  has  been  inferred  that  in  such  cases  a 
Surrender  is  sdil  material,  as  evidence  of  intention.  But 
againit  is  to  be  observed  that  where  the  Testator  had  a 
mere  Equitable  Estate  in  the  Copyhold,  which  required 
no  Surrender,  the  general  words  have  been  held  sufficient. 
Car  r.  EUuon^  3  Atk.  73.  And  it  is  submitted  that  a 
Surrender  to  the  use  of  a  futme  Will,  before  the  Sta- 
tute, coidd  not  be  evidence  of  any  actual  intention  to 
devise;  though  it  was  most  cogent  evidence  of  a. wish 
to  have  the  power  of  doing  so ;  while  on  the  other  hand 
the  neglect  to  make  such  a  Surrender,  so  far  as  it  implied 
the  absence  of  that  wish,  implied  also  an  intention  to  ab- 
stain from  devising ;  which  is  sufficient  to  authorize  the 
dedsioiis  above  referred  to.  But  smce  the  Statute  there 
is  no  room  for  such  a  negative  implication :  and  unless 
the  positive  inference  from  an  actual  Surrender  can  be 
.carried  further  than  has  just  been  represented,  that  too  is 
now  equally  excbided. 

O  D 
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voMtipn  of  die  Will ;  lAaak  may  still  Imve  its 
effect  upon  the  levemon  or  other  conturaiag 
mterest  of  the  Testator. 
(1264.)         (i2930  Adooittaace  is  as  neeessary  for  the 
?^m'  ^i*!'*    eompletion  of  the  alieaation  by  *  Will  as  of 
Doe  V.  Vemon,  that  vhich  is  made  by  mere  Surrender.  ( 1 2Q4»j 
«.Tofieki!        Until  Admittance,  the  Pordiaser  <nr  Devisee 
"*  cannot  himself  surrender  or  devise  the  Tene- 

ment ;  nor  if  he  should  by  accident  be  allawed 
to  make  a  Sarrender,  will  that  be  eonstraed 
into  an  Admittance  by  implication,  so  as  to  give 
validity  to  his  act  (129^5.)  But  it  is  otherwise 
with  the  heir  who  takes  a  Customary  Tenement 
Co.Tr.M^95,  by  Dcficeftt;  for  his  Title  to  most  pyiposesia 
^^'  eonqdeite  at  once  williottt  Admktaaoeb    But  as 

a  Fine,. in  most  Manors,  accrues  to  the  Lord  in 
cons^cjuence  of  a  Descent  as  well  as  of  an 
R.  V.  Ld.  of     AUenc^on,  and  this  Fine  ijn  neither  ease  be- 
dooCs^T.R!'^  comes  actaally  4kie  imtxl  the  new  Tenant  hat 
*^'  been  admitted,  the  Law  enables  the  Lord  to 

Doe  V.  Heiiier.  haatcu  the  performance  of  that  ceremony  by  a 
Do^v/jennej,  temjporavy  seisure  of  the  land.  (1296.)  On  the 
BEa^M.  ^^  hand,  if  the  Lord  refuse  to  aAnutaaypMw 
R.  V.  Coggan,  SOB  wlu>  IS  ovtttled  to  beco«e  his  Tetnat,  ke 
K^Ld^Jf'  ^''^y  ^^  compelled  to  do  so  by  Writ  of  Manda- 
M^5B.kC^  mus  from  the  Court  of  King's  Bench.  (1297.) 
1^^  The  Lord  may  make  Admittances  out  of  Coujrt; 


*<lsefi.B.)  ItiAMaialfortlwd0MMetaliri&gAeWai 
or  Pmktte  into  Court ;  and  Ihe  Rscteiof  iliiiCte  Cepy 
W  Us  AdaMltsnoe  has  keen  hcU  tote  fivideaoo  agamot 
all  penom  ezoqKfe  the  hair  of  the  Testator,  t  lA.  Bmywrn. 
735.    But  see  L.  £v.  79,  or  s  Bac.  Abt*  69a. 
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ai^d  efeo  oi»t  of  the  Maaor.    The  Steward  may  Co.  x^ut.  ex.  b.; 
al«o  make  liiem  out  of  Caurt,  but  not  the  Under-  ^''(VsJao 
9teward,  Kinless  by  specjifij  Cwtom. 

C*298,)  The  validity  of  Ex»cqtory  Devises     (1280.) 
of  Copykoldf^  has  long  b^eo  a9ie^rtai|i6d ;  and 
it  bM  bee»  ih§  prafstioe  Cor  a  T^tat<i^i  intending 
bi3  Cop^oid  property  to  be  /sold  afi^r  hi3  deiath, 
to  give  la  Poiwer  only  to  hk  Tw8(tee»  for  that 
parpose,  ii\3tead  of  ¥e9ting  the  £s^te  in  jbhem 
hj  hi*  Will.    Thus  the  iteces^ity  of  w  Adcait-  HoWer ».  Pres- 
tanee,  and  conts^quently  oi  ihe  piiyment  of  a  400. 
Fine,  before  .^e  sale  oan  be  ^ffecfcedi  is  avoided* 
(1^9^)  With  «.8iimkr  view,  ithe  ganlprupt  Act  Seei  Atk.  ?6. 
ef  ;6  £r.  4,  c.  169  has  proviided  10  6.  68>  inpjte^      ^^^^') 
of  causing  Copyhold  property  to  be  vested  ^i 
the  Asaigniefis,  -^  T^at  the  Cknui^iss^oners  aball 
baye  power,  by  Deed  ifi^^efA^  9fl4  ^^roUed 
in  any  of  His  M$^€flty*s  Coui^  of  Record^  to 
f<  xoflf^  aale,  for  the  ben^  .of  the  Creditors,  of 
^  wiy  Copyihold  .or  .Qustowaryhi^d  I^iwd6>  «r 
"  of  Aiv  internet  to  wbiqh  aoy  QM^j^n^pt  is 
^  «otitl«Kl  Ih^r!^,  q«d  thereby  to  enltjitle  or  au« 
^  iboffUe  angr  ^rtsfm  s>x  persons  on  tHeir  jbehalf 
*  io  surn^der  j^  sa«0«  for  j^be  purpose  of  any 
^  IPuficjbft^^oj  Purchasers  being  admijttod  th^e- 
"  !tO'"    And  fcy  s.  169,  the  ^Purchaser  is  4p<reQ(ed 

t»  ipfqr.Ae  Fi«^«  and  .the  J^cd  ito  admit  him. 

(1300.)  Wh^t  :tbe  Cuslboi^  bas  not  ^^ceyr- 
taaed  the  an^unt  of  the  Fine,  the  King's  Courts 
of  Law  (in  which  alone  it  can  be  recovered)  will  1  Waik.  Cop. 
not  suflTer  it  to  be  raised,  in  ordinary  cases,  be- 
yond two  years'  improved  value  of  the  land. 
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4Co.2«.b.;  (1301.)  Where  there  is  a  Settlement  of  Copy- 
Gravea?i"Mod.  holds  by  Way  of  Particular  Estate  and  Remain- 
Ckri.^  B.  &  der,  it  is  sufficient  that  he  who  takes  the  first 
A.  468.  Estate  should  be  admitted  ;  but  a  Fine  will  be 

due  from  each  succeeding  Tenant  when  his  turn 

of  possession  arrives ;  and  therefore  it  is  usual 

1  Watk.  Cop.    for  each  to  be  admitted.     (1302.)  And  when  a 

'  '   Reversion  or  Remainder  descends  to  the  heir, 

he  must  be  admitted  immediately,   paying  a 

Fine,  which  is  generally  half  what  would  be  due 

from  a  Tenant  in  possession.    (1303.)  Tenants 

in  Common  pay  Fines  proportioned  to  their 

1  Watk.  Cop.    shares ;  and  Coparceners  one  Fine  for  all.  Joint- 

<98. 3i«.         tenants  also  pay  a  single .  Fine ;  but  where  the 

amount  of  it  is  uncertain,  it  would  probably  not 
iScriT.  Cop.     be  confined  to  two  years  value,  since  on  the 

death  of  one  of  them  the  *  -  Survivor  takes  bis 
share  without  any  additional  payment 
Co.Tr.«4.  (1304O  The  Heriot,  which  becomes  due  to 

the  Lord  upon  the  death  of  his  Tenant  out  of 
the  personal  estate  of  the  latter,  is  clearly  dis- 
tinguishable from  the  Fine,  which  (as  we  have 
seen)  is  a  debt  from  the  heir  or  devisee,  and 
does  not  accrue  until  Admittance.  ( 1 305.)  The 
Heriot  is  also  properly  a  specific  Chattel,  as  the 
Tenant's  best  beast;  though  it  is  most  com- 
monly compounded  for.  And  therefore,  beingf 
Garland  v,  iu  its  proper  nature  indivisible,  whenever  the 
fns;  Uoiiowlj  Tenement  is  split  into  shares,  the  Heriot  be- 

•.  Berkelejy  - 

6  B.  &  C. «.  .      ^  ^^gQ3  ^^^  Joint-tenants  (having  been  admitted)  may 

(50.  317.  ^^^  convey  their  shares  to  each  other  by  Release.    Hale 

1271.)  in  Harg.  Co.  L.  59,  a.  n«  8. 
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GOtnes  'multiplied ;  and  it  has  even  been  held 
formerly  that  after  these  shares  had  been  re- 
united in  the  hands  of  a  single  owner,  the  mul- 
tiplicity of  Heriots  still  continued ;  but  this  last 
opinion  has  with  much  reason  been  exploded, 
at  least  as  to  those  cases  where  there  has  not 
been  an  actual  partition  of  the  Tenement  into 
several  allotments.  (1306.)  The  same  obser- 
vations are  applicable  to  the  customary  fees  of 
the  Steward ;  which  may  very  justly  be  the  same 
for  each  part  of  a  divided  Tenement  as  for  the 
whole,  but  ought  also  to  be  the  same  for  the 
whole  after  reunion  as  before  division. 

(1307.)  The  general  rules  of  deiscent  are  the  Co.Tr.  iia. 
same  in  Copyhold  as  in  Freehold  Inheritances, 
though  more  often  varied  by  peculiar  local  Cus- 
toms ;  among  which  that  of  Borough  English       (3U.) 
not  unfrequently  occurs.     (1308.)  That  Seisin  4Co.  22.  b. 
of  the  heir  which  constitutes  him  a  Tenant  from 
whom  the  inheritance  is  to  be  derived  on  a  future 
Descent,  is  obtained,  as  in  Freeholds,  by  mere       (d03.) 
entry,  without  Admittance.     (1309.)     It  is  to  Co.Tr.  iir. 
be  observed  however  that  Copyholds  are  not 
Assets  in  the  hands  of  the  heir;  (1310.)  and       (734.) 
that  a  Descent  does  not  strengthen  the  right 
arising  from  mere  possession  by  taking  away 
the  Entry  of  the  more  worthy  claimant.  (1311.)       (567.) 
The  rights  also  of  Curtesy  and  Dower  are  not    (348,  &c.) 
necessarily  incident  to  Copyholds ;  and  the  lat- 
ter is  commonly  established  under  a  form  some- 
what different  from  that  of  Dower  at  Common 
Law.     It  is  called  the  Widow's  Free  Bench;  «waik.Cop. 

69.  87.  W. 
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a  liame  which  seems  to  signify  her  right,  inde- 
pendent of  any  Grant,  of  taking  her  place  among 
(1 262.)  Qtiie,  Copyholders  in  the  Lord's  Court  It  often 
extends  to  the  whole  Tenement  instead  of  a 
third  part  of  it ;  and  in  many  Manors  is  held 
during  Widowhood,  or  chaste  widowhood  only ; 
and  it  is  generally,  thongh  not  universally^  eo&* 
fined  to  property  of  which  the  husband  died 
seised ;  whence  it  is  no  obstacle  to  alienatifm. 

i^aik.  Cop.     These  estates,  being  considered  as  continuatioils 

of  that  of  the  deceased,  are  perfect  without 
Admittance. 

Co.  T'^  118 ;         (i  3 1 2.)  The  Right  to  a  Copyhold  Estate,  if  it 

be  not  a  Right  of  Entry,  most  be  prosecuted 
in  the  Lord's  Court  by  a  protess  resemUir^  the 
(375,  &c.)  Action  which  would  be  adapted  to  a  simihr 
case  of  Freehold  property  in  ihe  Court  of  Con- 
ttiott  Pleas.  And  therefore  the  Statotetf  of 
LiAiitation  are  held  to  extend  to  Copybolds. 
(13130  A  right  of  entry  may  also  be  prosecu- 
(409»  &c.)  ted  by  EjectDdent  in  the  King's  Courts :  for,  by 
the  general  custom  of  all  Manoft,  ercvy  Copy- 
holder may  make  a  Lease  for  any  Term  of  years 

4  CoTy/* '     ^^  ^^  *^^  obtain  a  licence  from  the  Lord,  and 

evto  withoid:  such  licaice  may  demise  Lis  Tene- 
ment for  *  onie  year ;   and  the  interast  thus 

*  (1313.  n.)  In  some  Matiors,  Leaaed  may  bemsJewidi- 
out  licence  for  a  longer  Term,  1b  in  that  of  H^^itfy 
(4  Bro.  C.  C.  415 ;)  and  Hackney ;  Gkver  y.  Cope,  4  Mod. 
(856.)  80 ;  3  Lev.  326.  In  this  last  Case  it  was  decided  that  the 
St.  32  H.  8,  c.  34,  relating  to  Covenants,  &c.  running 
with  the  land,  extended  to  leases  of  Copyholds. 
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created  is  not  of  a  Gust^BMury  naturti  but  a 
legal  estate  for  yeara,    (131 5-)    But  ia  order 
to  try  hk  right  by  Ejectment  the  Lesior  of  the 
Plaintiff  (unleis  he  claim  by  descent)  must*  first     (1295.) 
have  been  admitted;  since  without  that  cere* 
moBy,  however  perfect  his  Tide  in  other  respecti, 
he  was  never  an  actudi  Teaanti  and  therefore 
co«ld  not  be  empowered  by  the  Custom  to  make 
a  Lease.    The  Court  of  Kia^s  Bench  however  R-  «•  coegan, 
will  issue  a  Mandamus  to  the  Lord  to  admit  fbr     ,^^g^  ^ 
this  purpose  any  claimant  who  shows  a  suffi- 
cient primd  fmM  Tide ;   and  this  practice  is 

with  no  inoonvenience,  as  the  Admit-      (1276.) 


liMMiri.  j| 


(1314.)  T^rm  for  yean  in  CopykiMs  Haig  be  er«aisd 

by  Suirender,  and  these  are  true  Customary  Estates ;  bvt 

the  practice  is  not  usual.   In  £.  of  Bath  y.  Abney^  (1  Burr. 

^66,)  Copyhold  Lands  having  been  devbed  for  a  Term  of 

years^  It  was  dedded  that  dn  the  death  of  the  Hevisee  Ms 

Pjmcrttor  nmst  be  admitted  sod  pay  a  fiDe«    If  S  wwama 

be  possessed  of  sueh  a  term^  ahd  marry,  her  husband  nuiy 

dispose  of  it»  hut  he  is  not  obliged  to  be  admitted.    Co. 

Cop.  Tr.  139.    The  possession  of  the  Tenant  for  years,    (302.  1301 

after  admittance,  amounts  to  such  a  selshi  of  tihe  Kemain-       1308.) 

denan  in  fee  simple,  Ihat  the  ialh^ricaiiee  #ill  be  detif  ed 

fronhha  oa  afilkire  desoent.   I  Mod.  loa.  isos  1  Ventr. 

a6o ;  3  Lev.  107. 

*  (1315.  a.}  It  seems  to  have  been  thought  {fViddfftoson 
V.  E.  of  Itarringlanf  1  J.  &  W.  53a,)  that  no  person  can 
comaMice  a  tUat  Action  for  a  CopyhoM  Tenement  la  the 

laii^y  very  aafeasenable  that  the  hoti  shoukL  thus  be 
called  upon  first  to  leeofaise  a  p^ssoa  as  fais  Teaant,  aod 
then  to  decide  whether  he  has  any  right  to  be  so.  Some 
dietiaekions,  and  iperhaps  the  origin  of  a  mistake  en  tlus 
subject,  may  be  found  in  Ce.  Cop.  Tr.  0^  &  isj). 
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taiice,  if  not  grounded  on  a  just  Tide,  will.be 
ineffectual :  and  yet  it  seems  that  the  Liord  is 
entitled  to  a  Fine.     (1316.)  The  Copyholder 

Litt.  82.  in  possession  may  maintain  an  Action  of  Tres- 

pass not  only  against  Strangers,  but  against  .the 
.Lord  himself;  nor  can  the  latter  enter  upon  the 

\Vbitecfaurch     l^^d,  cveufor  the  purpose  of  cutting  down  .trees 

4  £!"&  sImq.  (to  which  he,  as  the  Freeholder,  is  principally 

entitled,)  without  the  Tenant's  permission,  un- 
less by  special  Custom. 

(1317.)  The  pecuUar  Evidences  of  a  Copy- 

02(51.)      holder's  Title,  as  we  have  seen,  are  the  *  Copies 

•  of  Court  Rolls ;  and  these  are  therefore  liable 

to  the  Stamp  Duties.     (1318.)  The  Copy  of  a 

Surrender  for  the  purpose  of  sale  or  mortgage 

(452. 459.)  is  charged  with  the  Ad  Valorem  duty  appro- 
priated to  the  occasion:  (1319.)  but  if  Free- 
holds and  Copyholds  be  sold  together  for  one 
sum,  the  purchase  money  may  be  apportioned 
(457.)  at  the  discretion  of  the  parties;  (1320.)  and 
upon  a  mortgage  of  property  so  mixed,  the 
whole  duty  is  charged  upon  the  Freehold  part. 
(1321.)  In  other  cases,  generally,  the  Copy  of 
every  Surrender,  and  of  every  Admittance,  is 
charged  with  1  /. ;  unless  the  clear  yearly  value 
of  the  estate  does  not  exceed  20^.,  when  the 
duty  is  reduced  to  5*.  on  each  Copy.    (1322.; 

*  (1317- n.)  These  may  be  either  Copies .  under  the 

(489.)        Stewlurd's  hand,  or  ordinaiy  sworn  Copies,    a  Bac  Abr. 

€33.    And  it  seems  that  after  thirty  years  the  Steward's 

(446.  ».)      signature  will  be  presumed  to  be  genuine.    1  Atk.  45 ; 

fVynfu  y.  TyrwUtt,  4  B.  &  A.  376. 
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The  proceedings  in  a  Common  Recovery  (which      ( 1 285 .) 

include  several  Surrenders  and  Admittances) 

are  charged  in  the  whole  with  five  times  the 

same  sum.    (1 323.)  The  original  Rolls  or  Books 

of  the  Court  are  expressly  exempted ;  and  if  the  ^^  ^'  ^'»"' 

claimant  can  by  favour  procure  the  *  produc- 

tion  of  these  on  the  trial  of  an  Ejectment,  he 

may  thus  materially  lessen  his  expenses. 

(1  S^SO  I^  every  Action  in  the  King's  Courts 
relating  to  Copyhold  property^  all  Customs 
-which,  though  sufficiently  reasonable  to  be  al- 
lowed, the  law  does  not  recognise  as  of  univer-       (1258.) 
'sd  predominance,  must  be  proved,  like  other 
matters  of  fact,  by  evidence  exhibited  to  the 
Jury.     The  best  evidence  for  this  purpose  is 
of  course  to  be  found  in  the  Court  Rolls. 
(1326.)  And  this  may  be  either  entirely  of  a 
general  kind,  as  where  Entries  have  been  made  f^  S  ^^  ^*'' 
on  the  Rolls  of  Customs  ascertained  and  pre- 
sented by  the  Homage  at  the  desire  of  the  Lord : 
(1327.)  or  it  may  rest  entirely  on  particular 
facts ;  as  where  a  single  instance  of  the  Admit- 
tance of  the  youngest  Nephew  as  heir  was  ix>ev.Masoo, 
allowed  to  decide,  that  the  Custom  of  preferring      (1307.*) 
the  youngest  was  not  confined  to  Sons;  and 
one  instance  of  the  alienation  of  an  Estate  Tail 
by  Surrender,  followed  by  the  quiet  enjoyment  ^  &  s' m*^' 

^  I  (1 285.) 

*  (1324.)  A  Tenant,  or  person  who  has  a  good  pnmd 

fide  Title  to  a  Copyhold,  may  obtain  a  Mandamus  by       (1315.) 

whiGh  the  Lord  will  be  compdled  to  allow  him  to  inspea 

and  take  copies  of  the  Rolls.    R.  V.  Shelley^  3  T.  R.  141  ; 

R.  y.  LucaSf  10  East,  935 ;  R.  v.  Totoer,  4  M.  &  S.  i68« 
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of  the  Surenderee  for  a  period  of  which  tbirteen  * 
years  had  elapsed  since  the  death  of  the  Surren- 
deror, was  admitted  as  evidence  of  a  Cnstona  to 
bar  Entails  by  Surrender.  (1328.)  Or  laatlj, 
the  Evidence  may  consist  of  an  explanation  with 
which  particular  hctB  are  accompanied;  as 
where  in  Admittances  of  Widows  to  their  Free 
Doe  v.  Askew.   Bcuch^  or  of  Other  persons  to  Estates  exiiectaiiit 

10  East,  5J0.  ,  -     -       »,T.  «  »        -Ti  «.       \    . 

on  those  of  the  Widows^  the  Free  Bench  is  in 

(1311.)      words  restricted  to  chaste  widowhood,  though 

no  instance  of  an  actual  forfiature  for  inooiktt- 

nence  may  have  occurred.    (1329.)  Gfeneral 

Doe  V.  sism.    Imputation,  within  die  Manor,  may  also  be  evt- 

12  £ut, «.      dence  of  a  Customi  where  the  Court  RoUs  are 

(1040.)     giient. 

(1281. 1285.)     (t330.)  Alienations  msMle  by  the  Tenants  of 

Particular  Estates  in  Customary  Property,  as 
they  do  not  divest  the  estates  oi  the  perKma  in 
remainder  or  reversion,  so  have  not  the  effect 
of  forfeiture  for  their  benefit     (1331*)  Bat 

Co.  utt.  59.  a.  ^rery  alienation  which  b  contrary  to  fhe  nature 

of  the  Customary  Tenure,  is  followed  bj  a 
forfeiture  of  the  estate  to  the  Lord.  (i3S3.) 
If  however  the  words  of  an  Assurance  wiU  be«r 

^il^Ah^ '     ^^  conetructiotts,  that  is  of  course  to  be  pre- 
'  ferred  which  renders  the  act  lawful ;  and  there- 
fore in  a  general  Conveyaace  of  JLimdf  and 


*  (1927.  m)  It  bftt  been  iieUt  boirever  tfaat  LsiscB  ande 
tireBty,  fttty,  or  #veA  sixty  yam  Ago,  wen  nsi  at  safi* 
(1313.)      ci^t  aaliqiiiiy  to  pii>v«  a  Caslon  of  fessiQg  withoat 
Lieen^*    J^uAmcm  v.  H^d^ksJfm,  Cta,  Eh  ^u 
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Tenements^  Copyholds  are  held  not  to  be  in 
daded,  though  (as  we  have  endeavoured   to      (1201.) 
prove)  it  is  otherwise  in  a  WilL     (i333>)  (t 
seems  also  to  be  the  better  opinion  that  a  Deed 
of  Bai]gain  and  Sale  by  a  Copyholder  *  amonnte  1  watk.  Cop. 
only  to  the  creation  of  a  Tmst,  and  not  to  my  ?1L  AbT*.. 
attempt  to  dispose  of  the  Customary  Eatata.       (890.) 
(1334.)  So  a  Covenant  which^  if  it  related  to 
Freehold  Lands,  would  have  the  effect  of  an       (858.) 
imiAediate   Lease^   may  be   construed  as  an  f^^^^: 
midettaking  only  for  a  future  Lease  of  Copy-  ^o«  «•  ^^u^^in* 
hMs.    But  by  a  Lease^  without  licence,  for  FeDDyv.cbiM, 
more  tban  one  year,  (unle«  the  Custom  autho-  '^JiJ'gJ^ 
rise  the  creation  of  a   Icmger  Tenn^  a  like 
forfeiture  is  incurred  as  by  any    other   con-  Co«  Lht.  59.  •. 
veyance. 

(1335.)  The  Tenant  of  a  Copyhold  Estate 
of  inheritance  may  also  forfeit  that  Estate  by  iBac.Ab.74i; 
Waste.     But  reason  seems  to  require  that  the  ^'T'-^'**^- 
Waste  which  is  attended  with  such  penal  don-       (718.) 
sequences  should  be  either  an  invasion  of  the 
Lord's   property,   as  by   cutting   down   trees 
without  being  autiiorized  t  by  the  C  astern ;  or 
at  least  some  act  or  neglect  which  tends  mate- 


1^^ 


*  (1333.  n.)  It  has    accordingly   been  held  that  the        (215.) 
St.  g  G.  2,  c.  36^  (which  in  conveyances  to  charitable  uses 
requires  a  Deed  indented  and  inrolled,)  extends  to  Copy- 
holds.   Doe  V.  Waterton^  3  B.  &  A.  149. 

f  (13^5.11.)  By  the  gei^erat  Custom^  every  Copyholder 
may  take  fistovets  upon  his  land.  1  Bac.  Abr.  ^42. 
And  therefore  it  is  not  unreasonable  that  a  Foifeitore  may 
be  incurred  by  Permissive  Waste.  See  Hargr.  Co.  Lttt. 
63.  a.  n.  1. 
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rially  to  deteriorate  the  Tenement,  or  to  destrof 
1  Bac.Ab.742.  the  evidence  of  its  identity.    To  this  last  reason 

may  also  be  referred  the  Forfeiture  which  is 
incarred  by  an  inclosnre,  or  other  alteration  of 
Id. 759, 740.      boundaries.      (1336.)  Other  causes    of  For- 
feiture are,  refusal  to  attend    the  Customary 
Court,  or  to  perform  any  other  service,  or  pay 
1  Bac.  Ab.743.  ^^y  ^^^  Of  *  Fine  incident  to  the  tenure ;  also 
Harg.  Co.  Utt.    Fclouy  aud  Treason ;  and  perhaps  a  Surrender 

(189.192.)    *^  ^^  use  of  an  Alien.     (1337.)   The  Lord 

may  recovei^  the  forfeited  Estate  by  Ejectment, 

Doe  r.  cic.      "witiiout  prcjudicc  to  the  Copyholder  (if  any) 

SJT***  'in  Reversion  or  Remainder.     (133  8.)  And  the 

Tenant  cannot  h/Bre  question  the  Title  to  the 
Doev.  Btiddeii,  Manor  of  the  Ix)rd  by  whom  he  was  admitted. 

(*339-)  ^^^  ^6  Lo**^  ™2ty  in  general  wave  the 
Co.  Tr.  140 ;  forfeiture  by  a  subsequent  act  of  recognition  of 
tfi'S.  n.% ;  '  the  Tenant*  (1 340.)  And  if  he  neglect  to  take 
^t^unV  advantage  of  the  forfeiture  in  his  lifetime,  his 
Week*,  1  sdk.   heir  cannot  avail  himself  of  it» 

(1341.)  The  Lord  may  become  absolutely 
entitled  to  a  Customary  Tenement  of  inherit- 
ance, either  by  Forfeiture,  by  Escheat  or  by  a 
Surrender  made  to  his  own  use.  And  in  all 
these  cases,  and  also  upon  the  expiration  \  of 

*  ( 1336. ».)  The  cases  of  Heirs  and  DeviseeSy  who  are 
Infants  or  Femes  Covert,  are  provided  for  by  St.  9  G.  l, 
c.  39.     See  Lord  Kensinglon  v.  MansMf  13  V.  J.  34^* 

t  (1342.)  If  a  Copyhold  be  limited  to  A.  for  the  life  of 

.  JB.,  and  A.  die  first,  the  Estate  will  go  to  the  Surrenderor 

or  Grantor,  (See  Harg.  Co.  Litt.  59.  b.  n.  a,)  for  there 

(730. 733.)    can  be  no  General  Occupant  of  Copyholds,  nor  is  the 
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uny  Customary  Estate  where  no  Customary 
Inheritance  exists,  the  Lord  may  make  a  new 
Grant  of  the  Tenement  in  the  manner  pre- 
scribed by  the  Custom,  (i  343.)  These  Grants, 
like  Surrenders,  are  evidenced  by  the  Court 
Rolls ;  and  seem  to  imply  in  themselves  the  * 
Admittance  of  the  Grantee,  though  that  is  f^^^  ^^4^!' 
often  ^ected  by  a  distinct  ceremony*  (1344.) 
Any  separation  of  the  Tenement  from  tl^e 
Manor,  by  a  conveyance  or  lease  unauthorized  ^*^^'  ^'  ^*^* 
by  the  Custom,  for  ever  destroys  its  Customary 
quality,  if  the  Lord  were  seised  in  fee  simple ; 
but  if  he  had  only  a  particular  Estate  in  the 
Manor,  this  quality  would  only  be  suspaided 
during  the  continuance  of  that  estate,  or  of  the 
derivative  estate  created  by  the  conveyance  or 
lease.  (1345.)  And  if  no  such  separation  be 
made,  the  capacity  of  being  granted  according  Co.  Liu.  58.  b. 
to  the  Custom  may  remain  dormant  for  any 
length  of  time.     (1346.)  If  the  Tenement  has 

St.  ag  Car.  3^  c.  3,  8. 12,  applicable  to  them.  Zoueh  v. 
ForsCf  7  East,  186.  But  there  may  be  a  Special  Occu- 
pant named  in  the  Surrender  or  Grant.  Doe  v.  Mariiny 
t  BL  114S.  In  manj  Manors  the  Custom  is  .only  to 
grant  Copyholds  for  lires;  and  in  some,  to  grant  them  to 
three  persons  for  their  lives  successively  as  they  are 
aamed,  but  so  that  the  first  has  an  absolute  power  of 
alienation.  Smft  v.  Davis^  8  East,  354.  n. ;  Doe  v* 
Goddard,  1  fi.  &  C.  522. 

*  (1343.  n.)  The  Stamp  Duty  on  the  Copy  of  a  Grant 
of  this  kind,  whether  with  or  without  Admittance,  (if  it 
be  not  in  the  nature  of  a  Sale  or  Mortgage,  so  as  to     (452, 450.) 
require  an  Ad  Vatorept  Duty,)  is  equal  to  that  on  a  Sur-        (1321.) 
render  and  Admittance  taken  together. 
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Co.  Litt  52.  b.  formeriy  been  enjoyed  w  a  CoKrliold  of  ia* 

heritancey  it  may  be  granted  eitber  io  fee  or  for 
aoy  less  estate;  tbough   if  it  bas  only  been 

Co.  Tr.  90. 91.   gmoted  anciently  for  a  less  estaAe,  ^  limito 

tibus  fixed  by  usage  cannot  be  ^EoeeAad.  And 
in  all  Qlber  respects,  (as  tbe  leaerration  of  rent 
and  otfier  8ervice9,)  tbe  Cnatom  most  ako  be 
striedy  obaenred.  (i347')  l^  <^  nyaestifm 
«pon  the  legality  of  theae  grants,  ^  Tide  of 

g.  Litt^.  b  $  tbe  Lord  to  tbe  Manw  oawKM  be  absolutely 
(1277.)  diaregspded ;  but  it  is  snfli^ient  if  be  bave  any 
l^vfiilAstste  at  die  noment,  tbougb  k  abosM 
be  <Hily  a  Tenancy  art  Will,  m  defeaaible  by 
CoDdition,  and  ibougb  he  hunsdf  sboidd  be  an 
in&nt,  or  otb«r«riae  diaabied.  For  tbougb  tbe 
Grant,  being  in  /effect  an  alienatioii  aS  part  of 
&e  Demesa^a  of  tbe  Mnx^Wf  cannot  be  made 
hf  one  mho  bta  no  lawful  poopcrty  m  it$  ywt 
ito  operation  is  not  denived  owt  <tf  tbe  intcreat 
of  tbe  ijfMAtor;  bat  ratber  from  a  Power, 
which  is  at  once  committed  to  him,  and  rcgn* 
lated  in  its  exercise^  by  the  Custom.    w(  1 348*) 

Lnrd  North.      In  sope  Manors  it  is  cwtomary  tp  inat^  ori- 

way,  3  b.Tp.  ginal  gnaate  aS  portM»i  of  Ibe  Waste*  to  be 

^1044.)      ^^  ^^  ^  ^"^  "^^^^  ^  ^  Copyhold  Tenwa ; 

9M.&S.509;  1>^  wtthout  a  particidar  Custom  such  grants 

•  B&A.191,   cannot  t>e  supported ;  (134^.)  PV^"^  custom 

be  allowed  by  which  sdl  parts  of  ^  W^9t^t 

Badgero,Ford,  miglit  be  granted  without  lisiU  or  sefltriotion, 

as  thfrt  would  tend  to  deprive  fbe  Copyboidew 
of  a  right  of  Common  which  they  have  by  the 
general  Custom,    (i^^o.)  In  many  instaiH:^ 
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the  ocnsent  of  tiie  Homage  (i*  e.  of  the  Tenante 
present  in  Court,)  is  necessary  to  the  yali-^  (1262.) 
dily  of  such  a  Qmnt;  but  where  this  does 
not  appear  to  be  requisite,  still  the  Custom^ 
Ixmever  se^mngly  indefinite,  may  perhaps  be 
•oppoiled^  on  the  ground  dial  wheneyer  its 
nrncise  beeomes  prejudicial  to  the  TenantSt 
thesr  nay  have  dieir  remedy ;  as  by  aiiakgy  to 
the  Statute  of  Merton,  the  Custom  must  thence^  ( 11 49.) 
fiypsrard  lose  its  foroe. 

(i35it)  If  the  Lord  make  a  legal  Convey- 
Stfsee  of  the  Copyhold^'s  Tenement  to  him  ia 
fee  sniple,  the  Tenement  is  said  to  be  arfran^ 
thised.  Hie  general  doctrine  on  diis  subject 
seems  to  depend  on  the  priaciide  diat  the  (126O.) 
Copyholds  18  a  Tenant  aA  Witt,  and  that  there-^ 
fase  by  the  aoocasion  of  the  Revenien  hk 
estate  m  meiged*  ^13511.)  If  such  a  convey*- 
ance  be  made  to  one  who  is  *  Tenant  in  Tail  ^?^°  «*  ^T? 

3  P«W.  9 ;  Coal- 

e(  the  Cef^rhold,  the  extinetian  of  Ihe  Cus-  loner  v.  Mor. 
tiJMifij  TeBHoe  is  no  less  absolute  ihan  if  he  5t4.' 
had  been  Tenant  in  fee  siB^e.     (1355.)  And 
ilappeam  to  have  been  beld^  that  if  he  were  ^^^^^^* 
only  Tenant  for  lifis,  a  like  £Ktin0tion  <wouId  415* 
Idke  plaoe,  and  the  Copyhold  Estate  in  remain'- 
derer  reversion  irodd  sko  be  tamed  into  a 
fkeehoU  Estate.    But  ihis  eeems  to  be  more 
properly  a  matter  of   equitable  eogniasoee ; 

*  (]  S52.  n.)  The  Custom  in  the  Manor  of  Wakefield  of 
barring  Entails  by  an  act  of  Forfeiture  and  a  re-grant  in       ^  128S«) 
fee  from  the  Lord,  {Grantham  v.  Copley ^  2  Saund.  4s  s,) 
seems  grounded  on  a  similar  principle. 
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and  the  opinion  alluded .  to  may  be  thought  to 
attribute  a  somewhat  extraordinary  operation 

oi^^c '104.  *^  *  ^^S^  Conveyance,  as  well  as  to  contradict 

a  more  ancient  decision.  (i354*)  It  is  clear 
at  least,  that  if  the  Freehold  Estate  had  been 
conveyed  to  a  mere  stranger,  who  had  no 
Co.  Tr.  84.  interest  in  the  Copyhold,  all  the  subsisting 
Custmnary  Estates  in  the  same  Tenement 
would  still  have  continued :  but  in  such  a  case,* 
if  the  Copyholder  be  out  of  possession,  though 
(1313.)  he  may  still  proceed  by  Ejectment,  he: can 
obtain  no  remedy  in  the  Lord^s  Court,  becamfle 
(1259.  n.)  the  Land  is  no  longer  parcel  of  the  Manor; 
(1355O  nor,  when  he  is  in  possessi(m,  can  he 
resort  to  the  Customary  mode  of  alienation;  and 
therefore  the  most  beneficial  interest  in  the 
Tenement  is  no  longer  ali^iable  without  the 
concurrence  of  the  Freeholder,  who  possesses 
little  more  in  effect  than  a  remote  reversion. . 

(1356O  Besides  the  inconveniences  of  Cus- 
tomary   Tenure    which    must   have .  already 
occurred  to. the  reader,  we  may  observe  that 
Harg.Ca.Litt.    the  Tenements  SO  held,  tfaou^.  they  confer  no 
(834.)       right. of  voting  for  the  County,  yet  as  a  quali- 
fication for  serving  on  Juries  are  pls^sed.on  the 
,    same  footing  with  Freeholders  by  St*. 6  G.  4, 
c.  50,  s.  1 .     As  to  the  qualification  .for  killing 
Game  under  St  22  &  23  Car.  2,  c.  25,  s.  3, 
there  seems  to  be  no  difference  between  Copy- 
holders and  Freeholders. 
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CHAP.    VIIL 

OF    EQUITABLE    ESTATES  AND   INTERESTS, 
AND   OF   REMEDIES   IN  EQUITY. 

Sect.   i. — Of  Trusts  caressed  or  plainly 
^  implied. 

(«357-)  THE  Jurisdiction  of  Courts  of  Equity 
has  arisen  out  of  the  imperfection  of  the  Courts 
of  Law,  and  the  inadequacy  of  their  procedure 
for  defending  and  enforcing  many  rights  which 
cannot  with  safety  be  left  unprotected.  Whe- 
ther it  was  originally  possible,  or  is  now  prac* 
ticable,  so  to  model  the  constitution  of  the 
Courts  of  Law,  that  every  question  of  right 
and  duty  which  is  properly  cognizable  by 
any  of  our  tribunals  shall  be  there  sufficiently 
decided;  or  whether  the  advantages  which 
those  Courts  possess  in  the  administration  of 
justice  are  necessarily  connected  with  certain 
defects,  which  must  always  call  for  the  aid  of  a 
supplementary  judicature ;  is  a  subject  of  far 
too  extensive  inquiry  for  this  place ;  where  it  is 
proposed  only  to  exhibit  an  outline  of  the  ex- 
isting effects  of  Equitable  Jurisdiction  on  Real 
Property. 

(^358.)  This  Jurisdiction  is  either  exclusive 
of,  or  concurrent  with,  that  of  the  Courts  of 

E  £ 
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Law.  But  that  only  can  properly  be  called  an 
Equitable  Estate  or  Interest,  for  which  a  Court 
of  Equity  affords  the  only  remedy :  and  of  this 
nature,  in  the  first  place,  is  the  benefit  of  every 
Trust  which  is  not  conyerted  into  a  L^;al  Estate 
by  the  Statute  of  Uses.  (1359.)  Such  Trusts 
may  be  either  express,  or  implied;  and  the 
operation  of  the  Statute  may  be  excluded  either 
by  the  nature  of  the  subject  matter,  as  in  the 

(129,1286.)  case  of  Chattels,  and  Customaiy  Estates ;  or  by 

an  express  declaration  of  the  Use  to  the  Trus- 
tee ;  or  by  the  natcfre  of  the  duties  imposed 

(i2«.  168.)   upon  him  by  the  Trust,  if  liiey  omnot  be  c<m- 

4  T.  R.  6S.      veniently  perf<»rmed  unless  the  legal  Estate  be 

vested  in  him. 

(1360.)  The  simplest  kind  of  Trust,  (which 
though  it  arises  more  often  from  accident  iban 
from  design,  and  might  perhaps  without  incon- 
veniehce  be  abolished,  yet  is  the  fittest  for  our 
immediate   consideration,)  is  where  Freehold 

(152.281.)  Land  is  convejred  or  devised  to  the  use  of 
A.  and  his  heirs,  in  trust  for  B.  and  hia 
heirs.  Here  the  Equitable  Estate  of  B.  much 
resembles  the  Use  as  it  V as  allowed  to  exist  be- 
fore the  Statute ;  but  in  some  respects  it  con* 
forms  more  nearly  to  the  nature  of  a  ^  Legal 


•mtmm^t^am 


*  (1360.  n.)  The  right  of  voting  in  the  Election  of 
Members  to  serve  in  Pai'Iiament  belongs  to  the'  I^roprie* 
tor,  whether  legal  or  equitable,  who  is  in  possession  of  the 
Land.  See  St.  7  .&  8  W.  3,  c.  35,  s.  7.  Bj  SLg  Ann. 
a  5,  a  Mortgagee  cannot  derive  from  the  mortgaged  estate 
-a  qualifi^tion  to  sit  in  Parliament;  unless  he  have  been 
in  possession  seven  years. 
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Estate^     (1361.)  Indeed  the  general  rule  at  Burgess «. 
this  day  is  that^Equity  fc^ows  the  Law;  and  B^p^us;^^' 
therefore  the  Descent  of  an  Equitable  Fee  is  L^yi^is'&s. 
regukted  by  ihe  same  canons  as  that  of  the  |JjJ^*'\^J'*"'' 
hesgd  Inheritanee ;  (1362.)  and  a  Husband  ^^'^' 
may  acquire  an  interest  in  his  Wife's  property 
of  this  kind  as  Tenant  by  the  Curtesy^  though 
that  was  Hot  among  the  incidents  of  the  ancient 
Use*     (136.3.)  The  right  however  of  the  Wife    (3^9,  &c.) 
tD  Dower,  from  a  mistaken  judgment  pefhaps 
at  first,  but  afterwards  from  the  expediency  of 
following  precedents,  has  never  been  conc^ed 
to  her:  {1364^)  tmd  it  has  also  been  decided      (1021.) 
tiMt  there  can  be  no  Escheat  of  the  beneficial 
ittteteet  arising  from  a  Trust ;  but  that  if  the 
Equitable  Owner  die  without  heir  and  intestate, 
the  Trust  wiU  cease,  and  the  Trustee  become 
abiduidy  entitled  to  the  property.     On  the 
other  handy  if  the  Trustee  should  die  without 
heir,  it  seems  not  to  be  settled  whether  the 
Lord,  taking  the  land  by  Escheat,  would  be 
subject  to  the  Trust    (1365.)  But  the  ordinary 
ohims  of  a  Husband,  Wife,  or  Judgment  Cre-  *s.nd.u»  '^^t. 
Aitor,  of  the  Trustee,  however  available  at  Law    ^^^^'  ^^^'^ 
against  the  Trust  property,  would  be  restrained 
by  a  Court  of  Equity ;  or  at  least  the  parties 
ttiibrcing  them  would  themselves  be  declared 
Trustees,  and  would  be  charged  with  all  the 
costs  of  litigation. 

•    (1366.)  The  declaration  of  Trust  upon  a    0^5,  &c.) 
Conveyance  of  the  Legal  Estate,  answers  to  a 
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similar  Declaration  of  Uses  before  the  Statute  ; 
and  a  Trust  may  also  be  created  by  means  ana- 
logous to  a  Bargain  and  Sale,  if  there  be  such 
a  Consideration  as  the  Law  requires  in  a  Con- 
(225.)  yejrance  which  it  shall  not  pronounce  merely 
voluntary.  Thus  Articles  of  Agreement  made 
before  Marriage,  for  a  Settlement  on  the  Hus- 
band or  Wife  and  Issue,  are  sufficient  to  raise 
a  Trust  without  any  Conveyance.  And  a  writ- 
ten Agreement  for  the  ssJe  of  Land  has  the 
like  effect,  if  the  state  of  the  Titie,  or  other 
circumstances,  do  not  afterwards  cause  it  to  be 
waved  or  rescinded.  ( 1 367.)  If  however  the 
sale  be  by  auction,  under  the  direction  and 
Sagd.Veiid.5o.  accordiug  to  the  official  forms  of  a  Court  of 

Equity,  in  execution  of  its  own  Decree,  the 
Contract  is  not  considered  binding  until  sanc- 
tioned by  the  peremptory  Order  of  the  Court ; 
which  also  still  reserves  to  itself  a  discretion  of 
setting  aside  the  Sale,  if  a  much  higher  price 
be  offered. 

(1368.)  As  length  of  time,  or  ambiguous  ex- 
pressions in  an  Instrument,  may  sometimes 
make  it  doubtful  whether  the  £state  is  Legal 
or  Equitable,  it  is  thought  prudent,  and  has 
become  the  general  practice,  to  make  use  of 
the  same  kind  of  Assurance  for  transferring  the 
beneficial  interest  in  Land,  whether  the  Legal 
Estate  happen  to  be  vested  in  the  true  owner  or 
in  his  Trustee.  (1369.)  And  with  respect  to 
Estates  Tail,  and  the  rights  of  Married  Wo- 
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men,  tbe  Courts  of  Equity  require  that  Fines 
and  *  Recoveries  should  be  employed  for  effect- 
ing those  alienations  of  the  Equitable  which 
could  not  otherwise  be  made  of  the  Legal  Pro- 
perty.   (1370.)  But  in  other  cases  the  only  in-  i  Sand.Us. 
dispensable  formality  is  that  required  by  the  ^J.'  ^   ^^ 
9th  section  of  the  Statute  of  Frauds,  which  en* 
acts  *^  That  all  Grants  and  Assignments  of  any 
^  Trust  or  Confidence    shall  likewise  be  in 
Writing,  signed  by  the  Party  granting  or  as* 
signing  the  same;  or  by  such  last  Will  or 
"  Devise;"  (meaning  such  a  Will  as  is  re-       (260.> 
quired  by  s.  5 ;)  *'  or  else  shall  likewise  be  ut- 
"  terly  void  and  of  none  effect." 

(1371.)  By  the   loth  Section  of  the  same       (882.) 
Statute  (as  we  have  seen)  a  Trust  Estate  of 
this  kind  is  made  extendible  on  an  Elegit ;  and 

*  (1369.  n.)  These  Fines  and  Recoveries  are  transacted 
in  the  same  Court  and  with  the  same  solemnities  as  if 
they  related  to  the  Legal  Estate ;  and  yet,  for  want  of  a  sub- 
ject on  which  they  may  operate,  they  must  be  considered 
in  a  Court  of  Law  as  absolutely  void.  The  Tenant  to  the  (680.) 
Praecipe  in  an  Equitable  Recovery  is  required  to  have  the 
immediate  Equitable,  or  at  least  beneficial.  Estate  of  Free* 
hold  in  the  land;  the  mere  Legal  Estate  of  a  Trustee, 
without  any  right  of  enjoyment,  not  being  sufficient  for 
the  purpose.  '  But  it  is  no  objection  to  the  validity  of  an 
Equitable  Recovery  that  the  Legal  Freehold  happens  to 
be  superfluously  vested  in  the  Tenant  to  the  Praecipe; 
(Sugd.  Vend.  339 ;  18  V.  J.  418 ;)  nor  on  the  other  hand 
tliat  the  Equitable  Tenant  for  life  had  previously  mort- 
gaged his  Estate ;  for  he  may  still  by  force  of  his  Equity 
of  Redemption,  make  a  sufficient  Tenant  to  the  Praecipe. 
1  Turq.  29.' 

1  E  3 
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(73*.) 


2  Foabl.  401. 


(886.) 


See  S  J.  &  W. 
18. 


Salabary  v. 
Baijott,  S 
Swaiut.  609 ; 
t  Atk.  651 ; 
Kennedy  v. 
Daly,  1  Scfa.  & 
Lefr.  555. 


1  Sand.  Us. 
530  ;  Sugd. 
Vend.  694w  709. 
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it  is  also  made  Assets  by  Descent  in  theliaiidf 
of  the  Heir,  in  the  same  manner  as  if  his  Title 
were  Legal.  (1372.)  Before  this  provision  it 
constituted  not  L^al,  but  Equitable  Assets; 
which,  according  to  the  rule  of  equality  whieli 
Equity  asserts,  were  to  be  distributed  among^ 
the  Creditors  of  the  deceased  in  fmiportioa  to 
the  amount  of  their  just  claims,  so  fiur  as  they 
were  binding  on  the  heir,  without  any  further 
regard  to  the  nature  of  the  securities  on  which 
they  were  grounded. 

(1 373.)  It  is  commonly  said  that  of  an  Equi- 
table Estate  there  can  be  no  Disseisin :  and  it  ia 
an  established  principle,  that  as  between  a  de- 
clared Trustee  and  the  Cesttd  que  Trwtf  (or 
person  for  whose  benefit  the  former  is  in-* 
trusted,)  no  length  of  time  can  extinguish  the 
Trust  (1374.)  And  though  with  respect  to 
the  operation  of  a  Fine  levied  by  the  Trustee, 
the  judicial  doctrine  seems  to  have  undergone 
great  alteration,  it  ipay  now  perhaps  be  consi- 
dered as  settled  that  the  Trust  cannot  be  barred 
by  the  mere  operation  of  that  Assurance  and  five 
years  non-claim. 

(1375O  There  is  one  way  however  by  whichi 
though  involving  a  breach  of  Tru^t,  the  Legal 
Estate  in  the  La^d  may  be  discharged  ixom  the 
Equitable  ownership  of  the  Cestui  que  Trust ; 
for  if  the  Trustee  make  a  conveyance,  for  valu- 
able consideration,  to  a  person  ignorant  of  the 
Trust,  there  remains  no  Equity  to  be  enforced 
against  the  innocent  Purchaser;   (I3i76,)  nor 
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tauoL  die  land  be  again  sut^ectod  to  the  Eqiii* 
table  Right  by  knowledge  cemBftanicated  to  a 
subsequent  purchaser,  unless  it  be  reconvened  to 
tbe  Tfustee  himself;  tn  whom  the  Trusty  though 
farakea,  wmA  always  continue.  (1377O  But  in 
order  to  prevent  the  pcesibili^  of  aueh  an 
alieaation^  the  Thista  are  most  comBemily  de« 
dafed»  or  referred  to>  by  the  same  Instrmnent 
which  gives  the  legal  Estate  to  the  Trustee. 

(137ft.)  Where  the  Trustor  Equity  is  cleaily 
sftbsistingy  though  the  person  entitled  to  it  ean-    (137S.> 
not,  properly  speaking,  be  disseised,  yet  if  ho 
auiar  another  claimant  to  take  possession  of 
tiie  land,  and  negkctfor  a  kogth  of  tuKnatO 
enforce  his  remedy  agaimrt  himi  hia  Suit  will 
nhiinaitel^  be  diseountenanced  or  r qjected^    It 
doe»  Mt  appear  hcHverer  that  ai^  fieriod  haa 
been  d^nitiTely  fixed  aa  sufficient  f<»  this  pur* 
pose  in  dl  easel.    The  Statutes  of  limitation  ^  |^|">  &  ^^f- 
are  applicable,  in  terns,  to  Legal  Rights  only ; «.  39^1^^ 
and  it  has  formerly  been  denied  that  Equitable.  |r.le  a^'.. 
Claims  could  be  subjected  lo  them  by  ^^T  aFi^!^^Yiso 
stciet  aiffilogy.    Lately  indeed  an  au  thoritalire  ^j.uw,  149, 
opinion  haa  been  prcmounced,  that  Cowla  of 
Equity^,  as  they  are  emfined  to*  one  unilonAsj.&w.igs. 
node  of  Remedy  by  Bill^  caaeot  take  notice  of 
more  than  one  period  of  Limitation ;  and  that 
cm  the  other  hand  they  are  bound  by  the  Sta-^ 
tute  of  James  as  a  positive  law,  restraining      (370.) 
them  from  giving  relief  after  twenty  years  of 
neglect,  when  not  imputable  to  disability.   The 
fiiat  of  these  two  assertions  appears  not  to  ad^ 
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See  1  FoDbi.      mit  of  aov  Question  :  but  it  would  not  perhaps 

S34;  OiWerv.     .        ,„  "^    ^,  ^  ,         i       i    .  i  Tv 

Courtis  Price,   lu  ^1  cases  06  Safe  to  rely  absolutely  on  the 

170  ;  Dillon  «.  j 

Parker,  Jac-         SeCOUQ- 

Tult.4uns.      (»38o)  Where  a  Fine  is  levied  by  Cestui 
(1374.)       que  Trust  in  possession  of  a  Particular  Estate^ 

M4  \^^'  ^*'  whether  for  life  or  in  tail,  its  operation  upon 

the  ulterior  estate  is  doubtful.  If  indeed  the 
Estates  were  Legal,  the  person  in  remainder  or 
reversion  would  be  barred  after  five  years  from 
the  time  when,  if  no  such  act  had  been  done^ 
he  would  have  become  entitled  to  the  posses- 
sion :  but  the  Estates  being  only  Equitable,  it 
may  be  contended  that  from  the  nature  of  such 
interests,  the  ulterior  Estate  is  not  displaced  or 
(09,1373.)  divested  by  the  Fine;  and  then  the  non-claim 
can  have  no  effect  The  question  therefore 
here  is,  whether  Equity  ought  to  follow  the 
Law  in  its  results,  or  rather  in  its  principles. 
The  former  mode  of  imitation  is  recommended 
by  its  convenience,  the  latter  by  its  scientific 
accuracy ;  but  while  it  is  doubtful  which  shall 
be  preferred,  both  these  advantages  are  inevi* 
tably  lost.  (1381.)  And  perhaps  the  best  mode 
of  deciding  the  question  would  be  to  distin- 
guish between  an  Estate  for  Life,  and  an 
Estate  Tail :  for  in  the  case  of  the  former  it  is 
impossible  to  preserve  the  Analogy  of  Result  in 
all  its  particulars,  since  there  can  be  no  For^ 
(745.)  feiture  of  an  Equitable  Estate  for  improper 
alienation ;  and  as  the  reversioner  does  not  re* 
ceive  the  advantage  which  the  Common  Law 
would  afibrd  him  in  a  like  case,  it  is  unjust  that 
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its  rules  should  be  applied  merely  to  his  pre« 
judice*  Here  therefore,  it  may  be  thought,  the 
Analogy  of  Principle  ought  to  be  followed^  ac* 
cording  to  which  the  ulterior  Estate,  not  being 
divested  by  the  Fine,  cannot  be  barred  by  Non- 
claim.  (isSa.)  On  the  other  hand*  if  Cestui 
que  Trust  m  Tail  levy  a  Fine,  the  Analogy  of 
Result  is  not  Hable  to  the  same  objection ;  and 
the  Analogy  of  Principle  would  be  stretched 
beyond  its  due  limits,  if  applied  to  the  protec- 
tion of  that  interest  from  the  operation  of  a 
Fine,  which  might  have  been  entirely  cut  o£f  by 
a  Recovery. 

(1383.)  All  the  rules  relating  to  the  limita-  1 8«id.u..  269. 
tion  of  Estates  are  in  general  the  same  in  Equity 
as  at  Law ;  and  among  the  rest,  the  Rule  *  in   (339. 653*) 
Shelley's  Case  is  strictly  observed.  (1384.)  But 
an  exception  must  be  made  of  such  limitations  1  Sand.  Ut. 
as  are  not  complete  in  themselves,  but  refer  to  c  r.  90,  &g! 
some  future  Conveyance  or  Settlement  agreed 
or  directed  to  be  made.    Thus  in  a  Contract  for 
Sale,  it  is  not  necessary  to  use  the  word  ^^  heirs." 
So  where  Articles  have  been  signed  before  Mar- 
riage, stipulating  that  the  Husband  shall  settle 
his  lands  upon  himself  and  the  heirs  of  his  body, 
he  cannot  after  the  Marriage,  by  a  literal  or 
technical  construction,  be  made  Tenant  in  Tail ; 
but  such  a  Settlement  must  be  made  on  his      (776.) 

*  (1383.  n.)  This  Rule  however  can  have  no  application 
unless  the  Freehold  Estate  given  to  the  Ancestor,  and  the 
Remainder  to  hb  heirsi  be  both  Legal,  or  both  merely 
Equitable.    See  Pearae,  C.  R.  5^9  ^c. 
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OkydreD  as  is  umal  on   sisiikf 
('3^50  And  the  same  course  has btenfoUow«d 
in  Bdany  Cases  where  the  duly  of  malriiy  a 
Settlement  has  been  cast  vpoD  Trustees  by  a 
Will,  containing  the  like  general  Instnictioiis 
for  that  purpose.     Sach  Tmsta  are  said  to  be 
JBatOitmyf  in  oj^fM^itien  to  Trusts  EMCUkd,  in 
which  Hbe  lioutaticHaui  are  origiaatly  comjplete^ 
widioat  tho  mtervention  of  any  aet  of  Ike 
Trustee. 
(1381.)  (i3^6-)  Forfeiture,  as  before  mcanftioBed,  is 

not  incident  to  the  aKenation  of  Equitable 
Fe«roe»  c.  R.  Estates :  nor  can  such  alienation  have  ike  eSket 
*  (770  &c.)    ^  destroying  Contingent  Remamders^  or  any 

other  violent  operation.    (1387.)  A  less  Estals 

1  p.  Wnt.  4t.  nuty  indeed  be  merged  in  a  greater,  as  al  Law^ 

(747,  &c.)   though  not  if  there  be  any  ccmsequent  incoa* 

venience;  (13S8.)  and  whenever  an  EquitaUe 

Estate  becomes  united  in  the  same  hands  widi 

seiby«.  AifltDD,  an  exactly  coinciding  Legal  Estate,  the  fonnev 

PhUipso.   '     is  extinguished.    (1389%)    But  as  in  diis  last 

uo  ^^^     case  the  old  beneficial  interest  or  property  coo- 

6  ^^  us.     "^^^^y  although  it  has  assumed  that  font  ^riikh 

suljecte  it  to  the  jurisdiction  of  C(miti  of  Law, 
the  Equitable  Estate  may  be  considcied  as  stiA 
subsistii^  for  some  purposes.    Thus  if  Cestui 
Rawlins  V.        q^^  Thist  iu  fee  simple  devise  the  k«d  by  WiH, 
B.  m  See     and  l&en  take  a  Conveyance  from  his  Tirustoe 
idi.  n.  ^°  '     to  himself  in  fee  simple,  so  that  his  ZiCgat  ex- 
(267.)      actly  corresponds  to  his  former  Equitable  In- 
terest, the  devise  will  be  supported  in  Equity. 
(1369.  fi.)    And  (as  before  observed)  an  Eqaitablei  Tenant 


in  Ta3  in  Remaindn  mny  siiflbr  a  good  Reco^ 
very,  if  the  immediate  beneficial  intereei  of 
Freehold  be  vested  in  the  Tenant  to  the  Pne«- 
cipe,  although  it  be  accompanied  vri/lik  Ihe 
iJegal  Estate. 

(i390«)  With  respect  to  Married  Women^ 
the  power  which  the  Law,  departing  from  its 
general  principles,  has  allowed  them  to  eserdse 
(when  giTMi  or  reseryed  to  tbem  in  dne  Ibim)  (207.) 
over  the  Uses  of  Land,  has  be^i  improved,  in 
the  modem  syst^ti  of  Equity,  into  a  capaoity 
of  holding  property  in  total  independence  of 


husbands.  This  ia  regularly  effected  by  1  i^bi.  10a 
means  of  a  Trust  for  the  Lady's  separate  use ; 
which,  in  respect  of  the  property  to  which  it 
extends,  causes  her  to  be  considered  in  a  Conrt 
of  Equity  in  the  same  light  as  an  unmarried 
woman,  and  therefore  carries  with  it  the  right 
of  alienation.  (1391.)  But  in  order  to  render 
her  personal  enjoyment  of  this  proper^  more 
secure,  it  is  not  unusual,  in  the  creation  of  ^kft 
Trusty  to  impose  an  absolute  restraint  upon  all 
alienation  or  anticipa^n  of  (he  income  ;  which, 
being  in  effect  but  a  partial  restoration,  of  her 
legal  disability,  is  allowed  to  prevail,  if  *  ex- 

—  ■       ■'  ■    -iiw.,         ■■    -■  ■    ■—  I        I         ■       ■■'■■■       wm ■     I  11^ 

*  (139).  M.)  It  is  not  sufficient  for  this  purpMe  todfeeol 
tkAl  the  mooey  be  paid  into  her  owa  hands  and  not  atkei> 
wi8e»  with  a  declaration  that  her  Receipt  alone  AaU  be  a 
sufficient  discharge  to  the  Trustee :  for  these  expressions 
are  considered  as  pointing  only  to  the  exclusion  of  the 
Husband,  Adon  v.  Whiter  i  S.icS.  429 ;  OuUan  v.  TVtm- 
&y,  2  J.  &  W.  457  >  Sugd.  Pow.  119. 
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pressed  with  sufficient  precision.  ( 1 3912.)  Where 
a  gift  is  made  to  a  married  woman  for  her  sepa* 
rate  use,  without  the  interposition  of  a  Trustee, 
the  Husband  becomes  a  Trustee  for  his  Wife ; 
for  it  is  a  settled  rule  that  a  Trust  shall  never 
&il  for  want  of  a  Trustee.    The  Husband  may 

Siigd.Pow.i57.  also,  by  a  written  Agreement  entered  into  be- 
fore Marriage,  without  any  Conyeyaiice,  invest 
his  Wife  with  Equitable  powers  of  separate  en- 
joyment and  disposition  of  her  Estate. 

(1393*)  In  general  the  rules  of  Evidence  are 
the  same  in  Equity  as  at  Law ;  though  the  wit- 

See  s  FonU.     ucsses  are  not  brought  into  open  Court,  but  are 

privately  sworn  to  the  truth  of  written  deposi- 
tions, made  in  answer  to  questions  prepared  for 
the  purpose*  (1394O  But  there  is  one  material 
difference  in  practice  between  the  two  jurisdic- 
tions. For  in  Equity  the  Defendant  is  always 
put  to  his  oath  ;  and  his  positive  denial  will  not 
be  outweighed  by  the  testimony  of  a  single  wit- 

See  6  v.  J.       ncss.    And  hence  it  is  evident  that  questions  of 

^^  Trust  cannot  be  entertained  by  the  Courts  of 

Law  without  a  considerable  alteration  of  the 
system. 

(1395.)  Where  Copyholds  are  made  the  sub- 
jects of  Trust,  the  Equitable  Estate  possesses  in 
general  all  those  incidents  of  the  Customary 
Property  which  directly  concern  the  Tenant, 
but  not  those  which  are  established  merely  for 
the  benefit  of  the  Lord :  it  being  sufficient  for 
the  latter  to  have  the  person  named  in  the  Roll 
for  his  Tenant  without  troubling  himself  to 
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know  that  he  is  a  Trustee.  The  roles  of  descent 
therefore,  and  the  effect  of  words  of  limitation,  MiddLon, 
are  those  which  the  Custom  prescribes;  but  ^ Mod. 483. 
alienation,  except  in  the  cases  of  Femes  Coyert 
and  Tenants  in^  Tail,  may  be  effected  without 
Surrender,    or  other  Ceremony,  beyond    the 
Writing  and  Signature  required  by  s.  9,  of  the      (1370.) 
Statute  of  Frauds.    (1396*)  And  it  has  been 
decided,  (long  before  the  St  55  G.  3,  c.  192,)  Tuffheii*. 
that  the  Trust  of  a  Copyhold  may  be  devised,  57.^8^1^^ 
without  a  Surrender,  by  an  unattested  Will.  I'E^J^, 
From  which  it  seems  to  follow  that  where  the      (ii288.) 
Cestui  que  Trust  is  a  married  woman,  without      (1390.) 
any  power  of  separate  disposition,  and  whose 
'  mere  Assignment  in  writing  would  therefore  be 
ineffectual,  she  may  yet  dispose  of  her  Estate 
(with  her  husband's  concurrence)  by  the  ordi-      (1275.) 
nary  form  of  Surrender  in  the  Lord's  Court,  if 
the  Lord  or  his  Steward  will  accept  the  Surren- 
der of  a  person  who  is  not  actual  Tenant    For 
though  it  may  not  be  usual  for  the  Surrenderors 
to  affix  their  Signatures  to  the  Court  Roll,  and 
the  9th  section  of  the  Statute  requires  a  Signa- 
ture to  the  Assignment  of  a  Trust ;  yet  as  the 
same  enactment  requires  the  Devise  of  all  Trusts 
to  be  attested  by  three  witnesses,  (for  so  the 
words  ^^  stich  last  Will  or  devise"  by  reference  rEtft^sts. 
to  a  former  part  of  the  Statute  must  be  under- 
stood,) and  this  requisite  has  been  dispensed 
with  in  the  case  of  Copyholds  from  analogy  to 
the  Customary  mode   of  testamentary  aliena* 
tion ;  there  is  at  least  as  much  reason  for  dis* 


450  or    EaUITABLE   SSTATES)   &C. 

pensing  with  Signkture  upon  an  Asugnment  by 
Swnendeif  wkere  die  CuBtomary  form  of  aliena* 
tioa  is  actually  pureaed«  And  perhaps  the  watd 
^*  likewin"  in  s«  g,  may  be  conaidered^  to  this 
extent,  as  fefert ing  to  s»  ^  where  Copyh<^ds 
(167.)      m^  expressly  excepted^ 

(i397«)  Chattd  Interests  may  also  be  held  in 

Trost,  and  in  diis  way  Setdements  of  them  are 

^l^j*^  ^'  ^    commonly  m»de  l  in  whic^  the  rules  of  Eqoi^ 

(940,  8cc.)  <u^  ^^  ^^^^  ^^^  ^^^^  which  regulate  £xecu^ 
tory  Beqneste  of  such  Interests  at  LaWv  (i  sgS.) 
It  is  a  fi^ttent  pmctica  to  dtdaie  the  tVusts  of 
Chattdht  for  this  purpose  by  t^teaee  to  the 
Uses  to  which  Freehold  Lands  are  scd>jected  by 
(776.)  fj^  mpue  Settlement ;  in  consequenee  oi  whicfa> 
die  Tenant  fior  life  of  die  Freehold  pmpetty  ia 
also  endfled  far  his  life  to  the  Leasehold)  but 

(M6,&c.)  the&st  pei«cm  who  becomee  Tenant  in  Tfeil, 
^diether  m  posseasion  or  vested  remaindef,  of 
lh^  former,  aicquifas  sn  absolute  interesik  in  tiie 
latter^  and  may  even  dispose  of  it  by  his  Will 
(037.)  M  the  age  of  eighteen  or  earliet :  (t  5^0  bat 
a  Proviso  is  commonly  added  to  restrain  this 
power,  and  ptedeirve  a  contingent  interest  to  the 
next  person  in  remainder,  by  sounding  the 
inft]  vesting  of  the  Shifting  Trust  until  the  iuU 
age  of  the  Tenant  in  Tail ;  and  this  provision  is 
free  from  objection,  if  it  be  not  extended  beyond 
the  limits  which  the  Law  has  prescribed  for  the 

See  ManhftU     vesting  of  Persoual  property ;  that  is,  if  it  be 

s  Swanit.  4st.    coufined  to  the  minorities  of  persons  to  be  bom 
(784.)       within  the  compass  of  some  life  pointed  out  by 


the  SetdemMt  or  Will,  ud  exbtiiig  wbea  tiie 
I>eed  is  executed,  or  at  the   detth  of  the' 
Testaftor.  (82*.) 

<1400.)  There  is  a  kind  of  Trast,  created  or 
declared  by  Statute,  which  may  properly  be  con- 
sidered in  this  place,  to  which  Chattel  Interests 
in  Land,  whether  Legal  or  Equitable,  as  well  as 
odter  kinds  of  Personal  Estate,  oecasiondly  be* 
coBM  subject*   For  the  duty  of  an  Administrator 
to  distribute  the  property  of  an  Intestate  among      (959.) 
his  rdations  has  evidently  the  nature  of  a  Trust ; 
and  hence  Courts  of  Equity  have  obtained  a 
ooncufrent  jurisdiction  with  the  Ecclesiastical 
CowtB  in  compelling  ita  performance.     The 
principal  enactments  on  ihe  subject  are   as' 
follows : 

(1401.)  By  St.  22  &  23  Car.  2,  c  lo,  s/5^ 
the  Surplusage  (after  payment  of  debts  and 
expenses)  is  directed  to  be  thus  distributed:  ^ 

**  One  third  part  of  the  said  Surplusage  to  the 
**  Wife  of  the  Intestate,  and  all  the  *  residue  by 
^'  equal  portions  to  and  amongst  the  Children  of 
^  such  Persons  dying  Intestate,  and  such  Persons 
^  as  legally  t  represent  such  Children,  in  case 


*  (I40K1I.)  If  there  bs  na  Wifb^  of  eoune  the  cliQdreo» 
er  an  ttily  diiU,  w31  take  the  whole.  Nor  it  U  maltorisl 
whether  all  die  children  are  bj  the  lane  Wift :  Mr  »  a 
posthumous  di3d  excluded.    Toll.  Ex.  374. 

t  (1402.)  The  Legal  Representatives  here  meant  are 
aot  the  Executon  or  Administrators  of  the  deceased 
ChiUroD,  but  their  children  or  descendants ;  which  may 
be  thought  to  appear  sufficiently  from  the  seventh  section 
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*^  any  of  the  said  Children  be  then  dead,  ( 1 404.) 
^^  other  than  such  Child  or  Children  (not  being 
'^  Heir  at  Law)  who  shall  have  any  estate  by  the 
'*  Settlement  of  the  Intestate^  or  shall  be  ad- 
^^  vanced  by  the  Intestate  in  his  lifetime  hy 
^^  Portion  or  Portions  equal  to  the  Share  which 
^^  shall  by  such  distribution  be  allotted  to  the 
■^^■■^■i-  ■  ■■— — — ^— — »■  I   ■   « I  ■  I    ■    I  ■■■■■■  ^ ,     I     ,11  , 

of  the  Statute,  by  which  the  limitB  of  representatiaa  are 
fixed.  A  Child  therefore  who  dies  without  issue  in  the 
lifetime  of  the  Intestate  has  no  representative  to  whom  a 
share  in  the  distribution  can  be  assigned.  But  the  Chil- 
dren of  a  deceased  Child  are  entitled  to  an  equal 
division  among  themselves  of  the  share  which  would  have 
belonged  to  their  Parent  if  living ;  and  the  same  rule  of 
representation  would  be  applicable,  if  any  of  these  had 
died  leaving  children,  who  would  thus  be  in  the  third 
degree  from  the  Intestate ;  for  there  is  no  limit  to  repre- 
sentation in  the  ^rect  line  of  the  Intestate's  own  pos- 
terity. (1403.)  It  has  been  thought  however,  that  where 
the  claimants  are  all  in  the  same  degree  of  lineal  descent 
from  the  Intestate  (as  Grandchildren  after  the  death  oC 
all  his  Children)  the  distribution  is  not  to  be  made  on  the 
principle  of  representation,  but  by  the  more  simple  rule 
of  personal  equality;  or,  as  it  is  commonly  expressed, 
per  cafntop  and  not  per  etirpei.  See  Toll.  Ex.  375.  But 
it  may  be  doubted  whether  this  was  the  intention  of  the 
Statute;  and  the  authorities,  (as  Davers  v.  Danes, 
3  P.  Wms.  40;  LUn/d  v.  Tenchy  2  Ves.  213,  &c.)  whicb 
establish  that  mode  of  distribution  in  the  case  of  Colla- 
terals, under  s.  6,  are  grounded  upon  a  reason  which  doem 
not  apply  to  the  issue  of  the  Intestate ;  {viz.  that  where 
all  take  as  equally  next  of  kin,  the  words  of  the  Statute 
aflTord  no  room  for  the  introduction  of  representative 
claims.)  For  there  is  no  mention  of  Next  of  Kb,  in  any 
part  of  the  Statute  which  precedes  the  supposition  of  a 
failure  of  the  Intestate's  issue. 
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other  Children  to  whom  such  distribution  is  to 
be  made :  and  in  case  any  Child  other  than 
the  Heir  at  Law,  who  shall  have  any  estate  by 
Setdement  from  the  said  Intestate,  or  shall  be 
advanced  by  the  said  Intestate  in  his  lifetime 
by  Portion  not  equal  to  the  share  which  will 
be  due  to  the  other  Children  by  such  distribu- 
*^  tion  as  aforesaid ;  then  so  much  of  the  Sur- 
*•  plusage  of  the  estate  of  such  Intestate,  to  be 
'*  distributed  to  such  Child  or  Children  as  shall 
**  have  any  Land  by  Settlement  from  the  Intes- 
**  tate,  or  were  advanced  in  the  lifetime  of  the 
'*  Intestate,  as  shall  make  the  estate  *  of  all  the 

^  (1404.  ff.)  Thu  provision  fot  the  equalization  of 
shares  resembles  one  in  our  old  Law  (see  Litt.  s.  266,  &c.) 
where  one  of  several  Coparceners  had  been  advanced  by 
a  gift  in  Frank  Marriage  from  their  common  Ancestor  in  (316. 651, ».) 
his  lifetime,  and  was  therefore  not  allowed  to  take  her 
share  with  the  rest  without  first  adding  the  value  of  the 
land,  which  had  been  given  to  her,  to  that  of  the  estate 
which  remained  to  be  divided.  This  was  called  bringing 
her  Frank  Marriage  Land  into  Hcftchpot ;  and  the  word  * 
is  now  generally  used  to  signify  any  similar  contribution 
of  an  ingredient  to  the  partible  mess  of  family  property, 
as  in  the  present  instance.  As  to  the  nature  of  the 
Settlement,  or  Advancement  of  a  Portion,  intended  by 
die  Statute,  see  Edwards  v.  Freeman^  2  P.  Wms.  435 ; 
1  £q.  Cas.  Ab.  349;  also  3  P.  Wms.  317.  n.  (1405.)  The 
Words  of  the  Statute  seem  at  first  to  exempt  the  dis- 
tributive share  of  the  Heir  at  Law  from  any  deduction 
even  in  respect  of  personal  property  bestowed  6n  him  by 
the  Intestate ;  but  this  point  has  been  decided  otherwise, 
(Ca.  t.  Talb.  378.  380,)  opon  the  explanatory  clause  at 
the  end  of  the  section.  (1 406.)  The  contribution,  it  is 
evident,  is  directed  for  the  benefit  of  the  other  Children, 
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''  said  CbUdreu  to  be  equal  as  near  %s  can  be 
'^  estimated:  but  tbp  Heir  at  Law  notwith- 
'^  standing  any  I^and  that  be  sbaU  have  by 
"  Descent  or  otherwise  from  the  Intesta^  is 
'^  to  have  an  equal  part  in  the  distribution  with 
^^  the  rest  of  the  Children,  without  any  consi- 
"  deration  of  the  value  qf  the  Lapd  which  he 
*^  hath  by  Descent^  or  otherwise  from  the  In* 
"  testate.'' 

(1408.)  S*  6.  "  And  in  case  there  be  no 
**  Chilclren  nor  a^y  legal  Representatives  of 
"  them,  then  one  moiety  of  the  said  estate  to 
'^  be  allotted  to  the  Wife  of  the  Intestate,  the 
^'  residue  of  the  said  estate  to  be  distributed 
"  equally  to  pvpry  of  the  Next  of  Kindred  of 
^^  the  Intestate,  *  wHo  are  in  eqpal  degree,  and 
^^  those  who  legally  represent  them.'' 

and  not  of  the  Widow.    Pre.  Cha.  184.    (1407.)  The 
issue  of  a  deceased  Child  must  bring  in  the  iwloe  of  a 
Portion  advanced  to  their  Parent,  vhom  they  rqireient* 
Proud  V.  Turner^  a  P.  Wms.  560. 
«  *  (1408.  n.)  The  computation  of  degrees  of  kindfed  is 

here  to  be  made  according  to  the  rtdes  of  the  Civil  Law 
of  Rome,  from  which  the  Statute  is  in  a  great  meaauEe 
taken.  Lineal  descendants  then  being  out  of  the  case, 
non^  but  Parents  can  be  in  the  first  d^greei  and  it  would 
follow  that  a  Father  or  Mother  of  the  Intestate,  surnving 
hini9  would  be  entitled  if  he  left  a  Widow  to  one  faal^  if 
no  Widow,  to  the  whde  of  his  clear  p^r8«>nal  p^lpe^CJ^ 
(1409.)  But  by  St.  1  Jac.  s,  c*  17*  s.  7,  it  is  provided, 
''  That  if  after  the  tleathqfa  Father^  any  of  his  Children 
<'  shall  die  intestate  without  Wife  or  ChiUreOi  in  the 
<<  lifetime  of  the  Mother  ;  every  Brother  and  Sister,  and 
**  the  Representatives  of  them,  shall  have  an  equal  shace 
<'  with  her/'    And  it  has  been  decided  that,  ypon  Ae 
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(1411.)  S.  7*  ^^  Provided^  that  there  he  no 
<^  repreaentatioiis  admitted  among  Collaterals 
^^  after  *  Brothers'  and  Sisters'  Children :  and 
<«  in  case  doi^re  be  no  Wife,  then  all  the  said 
^*  estate  to  be  distributed  equally  to  and 
«<  amongst  the  Children :  And  in  case  there  be 
^*  no  Child,  then  to  &e  next  of  kindred  in 
^  equal  degree  of  or  unto  the  Intestate,  and 
**  their  legal  representatives  as  aforesaid,  and 
^^  in  no  other  manner  whatsoeyer." 

Intention  of  this  Statute,  if  the  Intestate  leave  a  Wife,  as 
well  as  Brothers  and  Sisters  and  a  Mother,  one  Moiety  is 
to  be  divided  among  the  latter.  Keyhoay  v.  Keyhoay^ 
%  P.  Wms.  344.  (1410.)  Grandfathers  and  Grandmothers 
4re  lA  the  aeccnd  degree,  as  well  as  Brothers  and  Sisters; 
but  it  h9fk  t^een  decided  that  the  latter  shall  he  preferred 
to  a^d  exclude  the  former.  Eotiyn  y.  £ve/yn>  Amb.  191 « 
But  a  Grandfather  or  Grandmother  who  is  in  the  second 
degree,  will  exclude  an  Uncle  or  Aunt,  who  is  in  the 
tiiud}  fof  the  degrees  are  reckoned  upwards  and  dowa- 
vsfdi  thvQUgl)  the  common  progenitor.  K<Nr  is  any  dis« 
tinctios  made  with  re^xect  to  seX|  or  half  Blood.  Elaek* 
borough  V.  DQviSi^  \  P.  Wms.  41 ;  and  see  %  Yes.  214.  • 

*  (1411.  II.)  The  right  of  representation  among  the 
Ititestate's  own  posterity  extends  to  the  remotest  degree ; 
kit  kgr  ijm  aeetioB  it  is  oonfiaed,  where  he  dies  without 
isfnte,^  to.  tjte  cfaildsen  (excluding  the  £^nndchildre«>  of 
his  deceased  Brothers  iM^d  Sisters.  Fetl^t  C^sCf  1  P.  Wms., 
25 ;  Botiiers  v.  Littlewoodf  Id.  5g3.  And  as  we  have  seen, 
tfiere  must  abo  be  some  Brother  or  Sister  of  the  Intestate 
IsHQSgV  to,  entitle  the  Nephews  and  Nieces  to  take  by 
iepie80MMiW  nither  tha»  as  inwpediate  qi^xt  of  Uii»  and 
]^  ftirpea  rather  than  fet  capita* 

That  the  restriction  is  also  Ip  be  understood  as.  if  in- 
aerted  in  the  St.  1  Jac.  2,  c.  17,  s.  7,  see  Stanley  y.       (14O0.) 
ilfci«Aiyi  1  Atk.  453. 
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(1419.)  By  s.  8,  for  the  security  of  Credi- 
tors, no  distribution  is  to  be  made  until  one 
year  .after  the  Intestate's  death ;  and  Bonds  are 
required  from  the  persons  to  whom  the  shares 
are  allotted^  obliging  them  if  debts  be  after- 
wards discovered  to  refund  proportionally.  But 
3  p.  Wmi.  50.    notwithstanding  the  first  of  these  provisions,  it 

has  been  decided  that  the  Shares  to  be  received 
upon  Distribution  are  vested  interests  in  Equity 
from  the  moment  of  the  Intestate's  death. 

(1413.)  By  s.  4,  a  saving  is  made  of  the 

Customs  of  the  City  of  London,  the  Province 

of  York,  and  other  places.     But  by  St.  1  Jac.  2, 

c.  1 7,  s.  8,  it  is  explained  that  no  part  of  the 

estate  which  by  the  Custom  of  London  or  York 

might  be  claimed  by  the  Administrator  himself, 

merely  as  such,  is  to  be  exempted  from  distri-* 

bution.     (1414.)  These  Customs  were  anciently 

SeesBLComm.  restrictive  of  the  power  of  testamentary  dispo- 

388/400;'     '  sitioHj  but  uow  by  several  Statutes  their  ope- 

i76?b.  0/5,  &c.  ration  is  confined  to  cases  of  intestacy :  and  their 

general  effect  is  to  give  one-third  to  the  Widow, 
and  one-third  to  the  children ;  or  one  Moiety 
to  the  Widow,  if  there  be  no  children,  or  to 
the  children  if  no  Widow ;  leaving  the  remain- 
ing third,  or  moiety,  or  (if  there  be  neither 
Widow  nor  child  of  the  Intestate)  the  whole  of 
his  effects;  to  be  distributed  according  to  the 
Toij.£i.59i.    Statute.     (1415.)  The  Custom  of  London  ad- 

402  «  >       X      t^    y 

heres  to  the  persons  of  its  Freemen,  wherever 
they  may  reside  or  their  property  be  situate; 
but  that  of  the  Province  of  Yorlc  is  confined  to 
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persons  resident  within  it  at  the  time  of  their 
decease.     (1416.)  And  in  general  the  Domi- -  somcrviiie  •. 
cile,   or  fixed  and  principal  habitation  of  the  5  v.  J.  750. 
Intestate  at  that  time,  is  the  criterion  to  de- 
termine what  District  or  Country  shall  give  the 
law  to  the  distribution  of  his  personal  estate. 

(1417.)  By  St  14  G.  2,  c.  20,  s.  9,  Estates  pur 
muter  vie,  of  which  there  is  no  Special  Occupant,  (731,  &c.) 
and  which  have  not  been  devised  according  to 
fbe  Statute  of  Frauds,  are  directed  to  ''go,  be 
''  applied  and  distributed  in  the  same  manner  as 
*'  the  Personal  Estate  of  the  Testator  or  Intes- 
"  tate."  (1418.)  Upon  which  it  has  been  de- 
cided, that  if  there  be  a  Will,  not  executed  ac-  Ripiey «.  w<i. 
cording  to  the  Statute  of  Frauds,  but  sufficient  j"^^'  ^  ^• 
for  the  disposal  of  personal  property,  the  Exe- 
cutor ¥rill  take  the  Testator's  Estates  pur  auter 
vne  (subject  to  his  debts,  &c.)  as  a  Trustee  for 
the  persons  to  whom  they  are  given  by  the 
Will.  And  in  cases  of  absolute  intestacy  the 
Administrator  will  of  course  be  a  Trustee  for 
the  Widow  and  next  of  kin.  These  Estates  are 
accordingly,  by  St.  36  6*.  3,  c.  52,  s.  20,  sub- 
jected to  the  Legacy  Duty, 

(1419.)  The  personal  property  of  a  Feme 
Covert,  who  dies  in  her  husband's  lifetime,  does 
not  in  all  cases  pass  to  him  by  the  mere  right 
of  survivorship.  This  mode  of  transmission  (895.) 
indeed  is  confined  to  such  Chattels  Real  as, 
whether  in  possession  or  expectancy,  have  been 
actually  vested  in  her  during  the  coverture. 
All  other  things  which  do  not  becopie  the  ab- 
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solute  property  6f  &6  Husband  in  Us  Wife's 
lifetime,  including  mere  rights  and  possibilities 

Co.  utt.  46.  ii.  of  Chattels  lUali  em  vest  in  him  dWr  hte 

death  only  in  the  character  of  Administrlitor ; 
which  is  a  case  omitted  in  the  St  22  &  25  Car. 
(1401.)  2y  c.  10.  (1420.)  But  by  s.  25  of  the  Stiitote  of 
Frauds  (29  Car.  2,  c.  3),  to  prevent  dotdits  on 
this  sttbjeoty  the  anaient  right  of  the  husband  to 
^'  demand  and  have  Administraition  of  his  Wife's 
^^  rights  credits  and  other  personal  etftatei  and 
^'  recover  and  enj<^  the  same/'  Is  coi^rmed. 
(1421.)   And  it  has   been  decided  that  the 

t  p.  wms.  381.  Equitable  interest  accrues  to  the  Huiband  im- 
mediately upon  his  Wife's  deaih^  and  is  trails* 
missible  to  his  own  Executors^  or  AdftiiiiiMra* 
tors,  though  he  neglect  to  take  out  Letteib  ot 
Administration  in  his  lifetiine,  ted  though  ttteb 
Letters  be  afterwards  granted  to  the  next  of 
kin  of  the  Wife ;  for  her  Administrator  will  bd 
a  Trustee  for  the  Husband's  representatives; 
who  are  therefoife  the  most  proper  persons  to 
be  invested  with  the  offied*    (1422*)  But  thd 

g^"^  Trom.  P^^^  cannot  be  reoOveredy  either  a*  Law  ot 

t55.  '  in  Equity^  until  an  Adnunistrator  of  the  Wife 

has  been  ^pointed^ 

(1423«)  Where  a  Testator^  wiOiottt  didposin| 
of  his  whole  personal  estate^  appoints  an  £x«- 
ecutor ;  the  person  so  appointed  is  absoiotely 
ratiiled  at  Latb  to  the  redidoe  which  is  txB^ 
disposed  of.    But  if  it  appenr  *  saffieieiitty  cm 

j  {14/2$.  n.)  Ste  ike  imOMHtles  4b  fh€  stAject  itt  i  F<ttU. 
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the  fece  of  the  Will  that  it  was  not  the  ihtefa- 
tion  of  the  Testator  thus  to  bisnefit  his  £jtecil- 
tor»  the  Coiirts  of  Equity  will  cohsidet  him  Bk 
St  Trustee  for  the  next  of  kin.    (I427.)  This 
hoTfevfer  not  being  a  case  of  intestacy,  but  of 
implied  residuary  bequest,   thfe  peculiar  ihci-  l^j^il't^^ 
dents  of  intestacy,    such  as  the  prind{)le  of  kSSIT'r^ 
Hotchpot,   and  the  Custohis  of  London  an(i  ^^^ 
York,  arfe  not  to  be  regarded  in  the  distribti-  ^*'^-  ^^^^'^ 
tioh. 

(1428.)  Anbthlsr  kind  of  Trust  incidient  to 
Chattel  Interests  in  Lahd  ha^  already  been    (soo,  Old, 
dightly  mentioned,  by  whifch  T^rms  ♦  of  yeai^       ^^^ 
become  attendant  upon  the  Inheritance.  (i4i2^.) 
Such  a   Trust,  though  it  is  commonly  esta- 
blished by  a  written  declaration,  will  other- 
Wise,  if  there  be  no  sufficient  indication  of  a 
Contrary  intention,   b^  raised  by  implication  i^^|*f|wnfc 
ftottl  the  citcumstances  which  I'ender  it  con-  sco. 


•n    ,   r 
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liff&c.  (1424.)  It  nurf  be  Bufficieiit  here  to  Matb  gene- 
laU^,  that  if  a  legacy  be  ffvea  to  a  sole  Executor,  though 
not  expresdy  as  a  reward  for  his  eiq>ected  services,  yet 
it  is  sufiScient,  for  the  most  part,  to  constitute  him  a 
Trustee;  (1425.)  and  so  if  two  or  more  Executors  haye 
equal  legacies.  But  if  the  legacies  be  unequal,  it  is  other- 
wise. (1426.)  Parol  Evidence  also  maj  he  admitted,  to  (50C.) 
rebut  or  negative  the  Trust. 

^  (l428,  n.)  iffbt  only  Terms  o^  years,  properly  so 
called,  hut  other  Chattel  Interests,  such  as  Estates  by  (V^*) 
lilegit,  may  be  attendant  on  die  Inheritance ;  but  these 
last  may  now  be  thought  to  deserve  less  consideratioiiy 
once  ii  bas  become  the  practice  to  take  an  account  of  the 
debt  (<fti  the  existence  o^  which  the  estate  depends)  in  a 
more  sunmiary  way  than  formerly. 
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venient  For  where  the  same  person  has  two 
distinct  interests  in  the  same  land,  the  one  * 
Equitable  and  the  other  Legal,  the  one  also  a 
Chattel  and  the  other  a  Reversionary  Inherit- 
ance, the  rule  of  analogy  requires  that  they 
should  be  consolidated ;  at  least  if  the  case  be 
such  that,  supposing  both  interests  to  be  of  a 
Legal  kind,  the  one  would  necessarily  be 
(890.)  merged  in  the  other.  For  otherwise,  that  which 
at  Law  is  only  an  evanescent  accessoiy  would 
in  Equity  become  the  principal;  the  inherit* 
ance,  instead  of  appropriating  to  itself  the  im- 
mediateness  of  the  chattel,  would  be  po^^ned 
to  it ;  and  the  privileged  succession  of  the  heir- 
at-law  would  be  sacrificed  to  the  claims  of  Cre- 
(734. 035.  ditors  by  Simple  Contract,  of  Legatees  under 
^*^^&'t^''  an  unattested  Will,  of  Executors,  or  of  persons 
deriving  their  Title  from  the  Statutes  of  Distri- 
bution. (1430.)  The  same  reason  is.  applica- 
ble to  any  number  of  Terms  outstanding  in  dif- 
ferent Trustees  for  the  absolute  benefit  of  the 
Reversioner ;  since  the  several  legal  Estates,  if 


*  (1429.  lu)  It  most  frequently  happens  that  the  L^al 
Estate  of  Inheritance  or  Freehold,  together  with  the 
Equitable  Interest  in  a  Term,  is  vested  in  one  person : 
but  the  principle  is  the  same,  if  the  l^al  owner  of  a 
Tenn  for  his  own  9bsolute  benefit  happen  to  be  also  the 
Equitable  owner  of  the  Fee  or  Freehold,  (WhitckwxA  ▼. 
Whitchurch,  2  P.  Wms.  S36,)  except  that  in  this  case  the 
(734.  1372)  Term  will  pass,  as  Legal  Assets,  to  the  Executor  or  Ad- 
ministrator. The  Term  will  also  be  attendant,  if  both  in- 
terests vested  in  the  same  per^n  be  merely  Equita]>le« 
3  Swanst.  201. 
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transferred  to  him,  would  all  successively  merge 
in  the  Inheritance  or  Freehold.  But  if  there 
be  a  Term  or  Chattel  intervening,  in  which  the 
Freeholder  has  no  Equitable  interest,  the  case 
becomes  somewhat  different.  Thus  if  A.,  being  ^^Uet  i  Bro. 
Tenant  in  Fee  Simple,  make  a  Farmings  Lease  c.c.69.&n. 

_  T^         1  .        ,        .  by  Eden.    Aod 

for  twenty-one  years  to  B.,  who  agam  demises  w  soi^d.  Vend. 
the  land  for  twenty  years  to  C,  with  or  with-  u,.  i^^, 
out  a  *  reservation  of  Rent,  and  then  A.  pur- 
chases the  interest  of  C,  and  procures  an  As- 
signment of  it  to  be  made  to  a  Trustee  for  him- 
self; it  seems  that  Equity,  still  following  the 
Law,  j[since  in  this  case  there  would  be  no  (898.) 
Merger,  although  the  Term  had  been  assigned 
to  A.  himself,)  will  regard  the  Trust  of  the 
secondary  Term  as  a  part  of  A.'s  personal 
estate.  (1431.)  If  however  the  original  Lease 
had  been  made  to  £.  as  a  Trustee,  for  some 
purpose  which  did  not  exhaust  the  whole  in* 
terest,  as  that  of  raising  or  securing  an  Annuity 
for  some  other  person,  there  would  have  been 
a  kind  of  resulting  Trust  of  the  surplus  profits  (126. 1360.) 
of  the  land  for  A.  the  Lessor;  and  thus,  though 
he  could  not  call  in  the  Term  of  twenly-one 
years  and  cause  it  to  be  merged,  still  it  would 
not  be  entirely  severed  from  his  old  dominion ; 
and  therefore  Equity,  having  regard  to  the 
legal  maxim,  which  invests  the  Freeholder  with  1  t.  R.  765. 


*  (1430.  It.)  It  must  however  be  observed  that  the  im«- 
portance  of  an  attendant  Term  depends  very  much  upon 
its  being  free  from  rent  and  other  burdens. 
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(302.)  a  virtual  seisin  when  removed  from  actual  pos- 
sessioii  hy  k  chattel  interest  Only,  and  to  the 
partial  cdntihuatioh  of  the  bid  beheficial  owner- 
ship, and  the  evident  intention  of  the  parties, 
would  it  seems  alldW  the  twenty  years  Term 
to  be  made  attendant  on  the  Inheritance  by  ah 
I  Bro.C.C.7o.  express  declaratioti  of  Trust  for  that  purpose  ; 

(1432.)  and  in  this  case  if  the  creation  of  the 

f wenty-otie  years  Term,  ^d  of  the  derivative 

Baden  o.  Lord    TcHn  of  twetity  ^^ars,  add  th^  vesting  of  the 

Pembroke,*      Jitter  in  a  Trustee  fbr  A.,  or  m  A.  himself,  had 

Vera.  5t.  '  ' 

been  all  parts  bf  one  atid  the  s&mfe  transaction, 
it  may  be  thought  that  ^ven  without  such  de- 
daration  the  two  idterests  of  A.  would  be  con- 
solidated ih  Equity. 

(1453.)  The  ^quit^bk  Consolidation  of 
whiteharch «.  whi^^h  we  are  herd  treating  is  of  such  a  lund, 
Rwil'.'^f    that  it cinnot  bd  dissolved  by  any  other  person, 

or  by  any  less  Solemn  act,  than  would  be 
sufficient  for  the  creation  of  b,  hew  Term. 
(M34')  ^^d  It  may  be  stated  as  a  general 
WdiotgUBy  0.  rule,  ihat  froth  thfe  ihomeht  when  the  Term  he- 
T^K^r^^^Bnt  comes  altendaht,  all  dispositions  of  the  ulterior 
y^<S^s  eStfetfe  tikd  effect,  ih  Equity,  as  if  the  Term 
Bwuist  608.      had  bedn  merged ;  since  every  successive  owner 

has  &  right  t6  the  benefit  of  the  Term  to  the 
same  extent  that  he  is  interested  in  the  Land 
indepehdehtly  of  its  existence.  (14350  ^^t 
this  general  rule  is  subject  to  two  exceptions  t 
the  first  is,  that  an  Assignee  of  the  Term,  for 
valuable  eonsideration^  without  knowledge  or 
(1375.)     notice  (actual  or  presumed)  of  the  Trust  in  ge« 
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neral)  or  (which  is  mdre  likely  to  happen)  of 

fiome  particular  disposition  of  the  Land  by 

which  the  Trusty  subsequently  to  its  treation, 

has  been  Varied^  will  hold  his  legal  festate  bu1> 

jeet  to  nd  ti^ust  but  that,  (if  any,)  which  he 

Wb4  acquainted  with  at  the  time  of  the  Assign^- 

ment :  (1436.)  and  so  a  purchaser  of  the  land 

for  Tlduable  considetation,  if»  after  the  cofivey*  iSaDd.U8.297; 

ance  of  the  inheritance  to  him  is  com]pleted,  Atlle^s* 

and  his  purchase  money  actually  paid,  he  re-  ^^'  ^^* 

oeive  notice  of  a  prior  incumbrance^  tnay  even 

then  protect  himself  against  it,  if  he  can  pro^ 

cure  an  outstanding  Term  to  be  assigned  to  a 

Trustee  fbr  himself:  for  in  Equity^  wherevef 

two  clainlants  are  equally  meritoriousi  though 

the  dder  Title  must  in  general  confer  the  pr6^ 

fertile  rights  yet  it  will  nbt  be  allowed  to  pre^ 

tail  against  ode  of  later  origin  which  is  bnp-' 

ported  by  the  possession  of  the  Legal  Estat^i 

(M370  '^^  dteted  etteeption  has  been  intro^ 

dttc^  in  favdnr  of  alienation,  and  enables  a  ^oi^ «.  suiOi. 

Pufthasfef  ^  (for  valuable  cbni^ideratiob)  of  th^  ^^'  ^' 

iah^tulcls  from  a  married  man,  though  he  hav^ 

*»  <1468i)  The  Asdgtt^  of  a  Btfnbupt'fc  EdUHe  «ri 
ast  eonsMered  as  PurchaBen  M  yalttable  coniidenlkiei^ 
bat  rather  as  representatiTes  of  the  Bankrupt;  unless 
therefore  the  estate  be  sold  and  an  Assignment  of  the 
TMeI  iitiideibr  ihd  hthebt  of  the  t^ti^cfaluei'^  (or  a  Suit  in 
fiqoity  colnmenced  fot  cdmpelling  ftuch  Assignment,)  ih 
th^  fifttiine  of  the  Badkirtipt,  hh  Wldo#  #iU  be  entitled 
to  the  full  benefit  of  h^r  Do^el*,  tloftlrtthAtflnding  any  As- 
sigtuneilt  inade  With  a  View  ttf  ptoUtt  the  Assignees. 

iitdte  V.  Cmptan,  g  Via.  3^7. 


444  OF. EQUITABLE    ESTATES,   &C. 

(349,  &c.)  full  knowledge  of  the  Wife's  right  of  Dower, 
yet  if  in  the  Husband's  lifetime  he  have  pro- 
cured a  Term,  created  before  the  Marriage,  to 
be  assigned  to  a  Trustee  for  him,  (or  have  com- 
menced a  suit  in  consequence  of  which  such  an 
Assignment  is  afterwards  compulsorily  made,) 
1o  set  up  the  Term  against  the  Widow ;  which^ 
if  it  be  of  sufficient  duration  and  free  firmn 
Rent,  by  postponing  her  claim  wUl  render  it 
nugatory. 

(1439.)  If  Land  be  conveyed  or  devised  upon 
1  Sand.  Ut.  Trust  for  Sale,  with  an  apparent  intention  that 
^^*  it  should  at  all  events  be  converted  into  money 

as  a  more  eligible  kind  of  property,  the  Equi- 
table Interest  in  it,  while  still  unsold,  is  con- 
sidered as  Personal  Estate  :  for  Equity  r^ards 
that  which  ought  to  be  done,  as  done  already. 
sugd.Vend.  (i440.)  So'also  a  mere  Contract  of  Sale  (if  it 
^'^*  be  effectual)  is  considered  as  instantly  substi- 

tuting the  purchase  money  for  the  land.     Nor 
7 V.J. 455.      does  it  appear  that  this  consequence  wiU  be 

varied,  though  the  performance  of  the  Contract 
be  made  dependant  on  the  option  of  the  pur- 
chaser, provided  that  he  afterwards  causes  it  to 
be  effected.  (1441.)  But  if  a  Trust  for  sale  be 
confined  ''^  to  a  special  purpose  (as  for  payment 


*  (1441.  n.)  Of  this  kind  is  the  Trust  imposed  upon  the 
Assignees  of  a  Bankrupt,  to  sell  the  estate  for  the  benefit 
of  Creditors ;  and  therefore  if  part  remain  unsold  after  the 
Bankrupt's  death,  and  there  be  a  surplus  after  payment  of 
all  his  debts,  this  will  belong  to  his  heir.  1  Atk.  81 ; 
Banks  V.  ScoUj  5  Mad.  493.   So  where  an  estate  is  decreed 
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of  a  debt  or  the  like)  which  either  does  not  ex- 
haust the  whole  interest,  or  afterwards  ceases, 
or  is  satisfied  by  other  means ;  no  such  imme- 
diate alteration  in  the  nature  of  the  property 
will  be  considered  to  have  taken  place. 

(1442.)  On  the  other  hand  also.  Money 
directed  to  be  laid  out  in  Land  is  for  all  pur-  ^  Sand.  Ua.  ws. 
poses  considered  as  the  Real  Estate  of  those  by 
whom  its  produce  is  to  be  enjoyed  ;  until  some 
person,  or  all  the  persons  (if  more  than  one), 
who,  if  the  land  were  actually  purchased,  would 
be  entitled  in  Equity  absolutely  to  dispose  of  it, 
either  receive  the  money,  or  sufficiently  show 
their  intention  that  it  shall  be  considered  as 
personalty.  (1443.)  If  a  Feme  Covert  be  en- 
titled to  the  Fee  Simple  in  this  kind  of  Equitable  L|*^^^"- 
Hereditament,  she  may  dispose  of  it  through  the 
medium  of  a  personal  examination  in  the  Court 
of  Chancery ;  which  in  this  case  is  equivalent 
to  a  Fine:  (1444.)  and  if  there  be  an  Entail, 
a  substitute  for  a  Recovery,  in  the  form  of  a 
Petition  by  all  necessary  parties  to  the  Court  of 
Chancery  or  Exchequer,  is  provided  by  St. 
7  G.  4,  c,  45,  which  repeals  a  former  Act  for 
the  same  purpose.  (1445.)  It  is  obvious  that, 
on  the  principles  already  stated,  a  binding  Con- 
tract for  the  Purchase  of  Land  must  communi- 
cate to  the  intended  Purchase  Money,  while  it 
remains  in  the  hands  of  the  Purchaser  and  is 

by  a  Court  of  Equity  to  be  sold  for  satisfaction  of  a  debt, 
and  the  owner  is  not  capable  of  consenting  to  the  Decree. 
Mondey  v.  Mondet/,  1  V.  &  B,  225. 
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not  intercepted  by  superior  claims,  the  character 
of  Realty.  And  therefore  if  he  die  before  his 
purchase  be  completed,  his  Heir  or  Devisee  may 
require  the  money  to  be  paid  out  of  his  Personal 
Assets.  But  this  will  not  be  the  case  if  the  state 
of  the  Title  be  such,  that  the  Contract,  in  the 
eontemplation  of  Equity,  is  not  binding  upoa 
both  parties. 

(1446.)  The  Trusts  hitherto  principally  con- 
sidered are  general  in  their  nature;  some  of 
them  so  nearly  resembling  the  ancient  Use,  that 
they  might  not  unfitly  be  abolished  in  like  man- 
ner; odiers  imposing  certain  Duties  on  the 
Tntsteea,  and  therefore  convenient  to  be  re- 
tained. Of  Special  Trusts  there  must  neces- 
sarily be  an  infinite  variety ;  but  two  or  three 
classes  of  them  deserve  particular  notice. 

(1447.)  Trusts  for  charitable  purposes  are 
OQmmQBly  accompanied  with  some  discretionary 
powers,  which  however  will  be  restrained  within 
due  bounds  by  the  Court  of  Chancery.  Thui^ 
improvident  Leases  made  by  the  Trustees  will 
be  set  aside.  And  yet  it  seems  that  even  abso- 
lute aliepations,  if  beAeficial  to  the  Charity,  may 
be  supported.  And  length  of  time,  though  not 
a  bar,  is  an  obstacle  in  the  way  of  setting  aside 
such  coptracts.  But  the  Statutes  of  Limitation 
do  not  h^re  afiR>rd  any  criterion.  (1448.)  If  the 
Trust  Property  produce  a  surplus,  beyond  what 
is  required  for  the  specified  objects  of  the  Cha- 
rity, the  Court  of  Chancery  will  direct  its  apy^U- 
cation  to  some  similar  purpose. 
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(1449.)  The  nature  of  a  Trust  for  preserving  (775,  &c.) 
Contingent  Remainders  has  been  already  ex- 
plained. The  yiolation  of  this  Trust  hy  the  FeamcCR. 
Truster's  concurrence  with  the  Tenant  for  life  in 
destroying  the  remainclers  will  always  subject 
him  to  the  lis^bility  of  making  compensation  to 
the  injured  parties.  But  there  are  some  cases 
in  which,  a  Chattel  Interest  only  having  been 
given  to  the  Father,  the  Trustees  have  been 
suffered,  or  even  directed  by  the  Court,  to  join 
with  the  Tenant  in  Tail  in  Remainder  in  a 
Recovery  by  which  some  Remainders,  still 
under  Contingency,  have  been  destroyed.  It 
is  difficult  to  lay  down  any  general  rule  on  this 
subject ;  and  tl^e  inconvenience  of  making  the 
Parent  only  Tenant  for  Years  is  now  so  gene- 
rally acknowledged,  that  Settlements  are  seldom 
so  filmed  as  to  subject  the  Trustees  to  the 
necessity,  either  of  assuming  a  discretionary 
power  in  this  respect,  or  of  applying  to  a  Court 
pf  Equity  for  direction. 

(1450.)  Trusts  for  Accumulation  of  the  Rents 
and  Promts  pf  Land  might  formerly  be  made 
commensurate    in  dnration  with    the  utmost 
period  allowed  for  the  suspension  of  any  Spring-       (73 1.) 
ing  Use  or  Executory  Devise  by  which  an  estate 
in  fee  simple  could  be  defeated.      But  this  SeeButi. 
liberty  having  in  one  instance  been  strangely  436.  n/^sa.  L 
abused,  certain  limits  were  prescribed  to  it  by 
St  39  &;  40  G.  3,  c.  98,  which  prohibits  the 
Setdement  or  Disposition  *  ■  of  any  Real  or  Per- 
"  sonal  Property  so  and  in  such  manner  that 
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"  the  rents,  issues,  profits,  or  produce  Ihereoi; 
^'  shall  be  wholly  or  partially  accumulated,  fof 
"  any  longer  term  than  the  life  or  lives  of  any 
"  such  Grantor  or  Grantors,  Settler  or  Settlers ; 
•  "  or  the  Term  of  twenty-one  years  from  the 
"  death  of  any  such  Grantor,  Settler,  Devisor, 
"  or  Testator,  or  during  the  minority  or  respec- 
"  tive  minorities  of  any  person  or  persons  who 
"  shall  be  living  or  in  ventre  sa  mkre  at  the  time 
•'  of  the  death  of  such  Grantor,  Devisor,  or 
**  Testator ;  or  during  the  minority  or  respec- 
"  tive  minorities  only  of  any  person  or  persons 
"  who  under  the  Uses  or  Trusts  of  the  Deed, 
"  Surrender,  Will,  or  other  Assurances  direct- 
"  ing  such  Accumulations,  would  for  the  time 
*^  being,  if  of  full  age,  be  entitled  unto  the 
^'  rents,  issues  and  profits,  or  the  interest,  divi- 
*^  dehds  or  annual  produce  so  directed  to  be 
"  accumulated.  And  in  every  case  where  any 
'^  Accumulation  shall  be  directed  otherwise  than 
'*  as  aforesaid,  such  direction  shall  be  null  and 
'^  void,  and  the  rents,  issues,  profits,  and  pro- 
"  duce  of  such  property  so  directed  to  be  accu- 
^^  mulated  shall,  so  long  *  aa  the  same  shall  be 


*  (U51.)  The  Statute,  it  will  be  obaenrec^  makes  the 
Trust  for  Accumulation  void  so  far  only  as  it  exceeds  the 
limits  here  prescribed ;  (see  Grjfiths  ▼.  F«v,  9  V.  J.  1 27  ;) 
but  if  it  exceed  the  limit  fixed  by  the  general  principle  of 
Law  for  avoiding  perpetuities,  it  must  fafl  altogether ;  and 
this  is  the  case  where  the  rents  and  profite  of  Real  Estate 
are  directed  to  be  accumulated  during  the  minority  of 
even^  future  Tenant  in  Tail,  so  that  the  fund  shall  not  yest 
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**  directed  to  be  accumulated  contrary  to  the 
^'  provisions  of  this  Act,  go  to  and  be  received 
*'  by  such  person  or  persons  as  would  have  been 
<<  entitled  thereto  if  such  Accumulation  had  not 
'*  been  directed."  (1452.)  But  by  s.  2,  the  Act 
does  not  extend  ^^  to  any  provision  for  payment 
"  of  debts  of  any  Grantor,  Settler,  or  Devisor, 
*^  or  other  person  or  persons,  or  to  any  provi- 
*'  sion  for  raising  Portions  for  any  Child  or 
*^  Children  of  any  Grantor,  Settler,  or  Devisor, 
or  any  Child  or  Children  of  any  person  taking 
any  interest  under  any  such  Conveyance, 
**  Settlement  or  Devise,  or  to  any  direction 
"  touching  the  produce  of  Timber  or  Wood 
"  upon  any  Lands  or  Tenements." 

(^453-)  Wherever  Real  Property  is  conveyed  ismd.  Ui. 
or  devised  upon  any    trust   which   does  not  ^'  ^^ 
exhaust  the   whole  interest,  and   there  is  no 
indication  of  an    intention   that   the  Trustee 
should  be  benefited,  a  Resulting  Trust  arises  (126.1431.) 
for  the  Grantor,  or  for  the  Devisor's  heir-at- 
law.    But  the  mere  want  of  a  Consideration, 


it 
a 


absolutely  in  him  unless  he  attain  the  age  of  twenty-one.  (1399.) 
For  the  rents,  when  they  have  become  due,  are  personal 
prof^rty;  and  though  the  surplus,  not  required  for  the 
Infiiiit*i  maintenance,  odght  to  be  invested  for  the  purpose 
of .  aocumolatien,  jet,  after  the  expiration  of  the  peded  ' 
during  which,  as  personalty,  (and  therefore  independently 
of  the  existence  of  an  Estate  Tai],)  it  is  capable  of  sus« 
pension,  this  accumulation  must  be  for  the  Infimt's  own 
benefit  or  that  of  his  personal  representatives.  Ld.  South'- 
amfi<m  v.  M.  o/Hmiford,  s  V.  &  B.54 ;  Marihatty.  Hoi- 
hwoyj  8  Swanst.  439. 
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wh^re  there  is  no  appearance  of  any  Trust 
being  intended,  does  not  of  itself  raise  a  Re- 
sulting Trust  (1454.)  In  Testamentary  Setde- 
ments  of  Real  Estate,  whatever  remains 
undisposed  of,  whether  at  Law  or  in  Equity, 
descends  to  the  heir;  who  therefore  (unless 
Fe«ne,c.]i.  there  be  an  immediate  residuary  Devisee)  is 
^^'  entitled  to  the  rents  and  profits  while  the  par- 

ticular dispositions  of  the  Will  are  in  suspense. 
(1455.)  But  with  respect  to  Personal  property 
Fesmc.c.  R.     another  rule  prevails ;  for  if  it  be  so  bequeathed 

as  not  to  vest  in  any  person  immediately,  the 
produce  of  it  in  the  mean  time  is  to  be  accu- 
mulated for  the  benefit  of  the  person  ultimately 
entitled.  (1456.)  And  therefore  if  Real  and 
Genwy  9  Fft«-  Personal  property  be   devised  promiscuously 

and  m  general  terms,  to  vest  at  a  future  tune^ 
the  mixed  fund  will,  to  satisfy  the  Testator's 
intention,  acquire  a  uniform  character  in  this 
respect,  and  the  intermediate   profits  of  &e 
land  will  be  included  in  the  Executory  Devise. 
Ackrojd «.       (1457O  But  where  Real  Estate  is  directed  to 
cjc.^.   '"*  be  sold,  and  the  whole  or  any  part  of  the  pro- 
duce happens  in  the  event  to  be  undisposed  of^ 
the  Trust  for  Sale  will  not  defeat  the  claim  of 
Wright «.         the  he]x-at*la(w :  though  if  a  Sale  be  BAcessarj 
wnght.i6V.j.  fgv^hctingtberaaaiiiinppuyposnoftlwWiM, 
(1441.)      ^^^  interest  thus  resulting  will  ytst  m  At  hth 
as  personal  estate. 
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Ssor.  9.- -4)/  Eqmtki  of  Redemption^  and 

Eft^aHe  Charges. 

m 

■ 

(1458.)    A    Mortgage,    though    forfeited    (24.85S.) 
at  Law,  and  though  the  Mortgagee  be  in  pos- 
session of  the  land,  continues   redeemable  in 
Equity,  so  long  as  the  relation  of  debtor  and 
creditor  appe&rs  to  subsist  between  the  parties, 
and  for  twenty  years  after  the  last  acknow- 
ledgment of  that  Relation  by  the  Mortgagee ; 
unless,  upon  his  application,  the  right  be  pre- 
viously foreclosed  by  a  Decree  of  the  Court. 
And  this  right  of  Redemption  constitutes  an  CooteMong. 
Equitable  Estate,  capable  of  alienation,  and  ^ ' 
tkaving  in  general  all  the  incidents  of  a  Trust. 
(1459.)  There  is  not  however  any  Trust,  in  the  t  J.  &  w.ist. 
follest  sense  of  the  word,  subsisting  between  jac.  51s. 
the  Mortgagor  and  Mortgagee,  until  payment 
or  tender  of  the  money ;  except  that  the  Mort- 
gagee,  if  in  possession,  or  in   receipt  of  the  c^x>te  Mortg, 
rents,  is  accountable  for  all  his  surplus  profits. 
(1460.)  Such  possession  *  may  be  obtained  at  Kcechciwi, 
any  time  after  forfeiture  of  the  Condition,  by 
Ejectment,  witliout  any  notice  to  quit  givep  to 


*  (1460.  n.)  If  fUA  AdrowiOii  b«  ike  subject  of  Mort- 
gage, the  Mertgegee  canoot^,  until  Foredoaure,  have  any 
b^fit  of  the  right  of  Presentation,  but  is  bound  to  pre- 
sent the  Mortgagor's  nominee.    Coote  Mortg.  59.  233. 
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the  Mortgagor,  or  to  any  person  deriving  Title 
Mom  v.  Oaiu-    from  him  aince  the  Mortgage  ;  and  a  Lessee 

more,  Doflg.  •         r»^    i  ^  o      ' 

966.  by  pnor  Title  is  bound,  upon  notice^  to  pay 

(1098.1100.)  his   rent  to    the    Mortgagee.      (1461.)  The 

Mortgagee  seems  also  to  be  entitled  to  direct 
wiii^ffabj /'  ^^  conveyance  or  assignment,  for  his  benefit, 
1 T.  R.  764.      of  any  l^al  estate  in  the  land,  attendant  on  tbe 

inheritance,  or  otherwise  held  in  Trust  for  the 
Mortgagor,   without  the  concurrence  of  the 
latter.     (1462.)    But  on  the  other  hand,  the 
^^bUT^'u    ^^rtgagor  in  general  will  not  be  prejudiced 
9.  catchpoie.     by  any  act  of  the  Mortgagee,  to  which  he  is 
'  not  a  party.     The  land,  however  disposed  of 
by  the  Mortgagee,  will  still  be  subject  to  re- 
demption; and  it  seems  doubtful  whether  we 
(1375.)     can  except  even  the  extreme  case  of  a  purchase 
from  the  Mortgagee,  being  in  possession,  by  a 
person  ignorant  of  the  Mortgage.    (1463.)  But 
it  is  clear  that  a  mere  Assjignee  of  the  benefit 
of  the  Mortgage  Debt,  with  the  land  as  a  secu- 
rity,   is   bound    by  all   previous  transactions 
between  the  Mortgagor  and  Mortgagee ;  and 
if  the  ddbt  have    been  reduced  before    the 
Assignment,  though  without  his  knowledge^ 
must  acquiesce.     (1464.)  And  upon  payment 
of  the  principal  debt  and  all  arrears  of  interest, 
and  the  costs  (if  any)  which  have  been  incurred 
in  order  to  compel  payment,  or  whatever  else 
may  constitute  ike  balance  of  the  account,  the 
(1459.)       Mortgagee  becomes  in  every  respect  a  Trustee, 
and  is  bound   to   re-convey  the  land   to  the 
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pcfflOQ  wbo  can  *  prove  an  Equitable  Tide 
toiL 

(1468.)  There  seems  bo   reason  to  doubt,     (i45S.> 
that  the  fanicifit  of  future  Tddemption  cbmtitutes  ^\^}^^ 
an  Equitable  Estate  *  in  'the  Land  ftom   the  trr. 
moment  of  making  the  Mortgage,  althbiqgK  it 
be  iiot  yet  forfinted ;  for  the  Equi^  of  Redemp- 
tion  is  regarded,  in  Courts  of  Equity,  asr  a 
oontinuation  of  the  old  ownership ;  the  Mort- 
gagee holding  the  Estate;  only  as  a  pledge  for 
the  money,  in  the  re-paymeht  of  which  he  is 


*  (1 464.  n.)  He  who  claims  the  benefit  of  redemption 
mast  deduce  his  Title  from  the  Mortgagor,  and  verify  it 
at  his  own  ezpeaae*    Jmne$  r.  BioUf  3  Swanst.  334. 
(1465.)  What  exprettions  io  the  mortgage  d^ed  are  .suffi* 
cient  to  transfer  the  Equity  of  Redemption  from  the 
original  owner  of  the  estate  to  another  party,  particularly 
as  between  Husband  and  Wife,  see  But.  Co.  Litt.  208, 
a.  n*  I ;  5  Bac.  Ab.  33 ;  Jachan  v.  Parker,  Amb.  687 ; 
,bn^  ▼•  Jaci$on,  16  V.  J.  356^    If  the  Wife  jom  wiA 
her  Husband  in  a  Fine  in  order  to  let  in  a  Morljg^^ 
against  her  Jointure  or   right  of  Dower«  she  will  still 
retain  a  similar  interest  in  the  Equity  of  Redemption. 
(1466.)  And  so  if  the   Husband  mortgage  his  estate, 
before  marriage^  foi^  a. Term  of  years  only;  for  she  is 
l^^y  dowable  of  the  Reversion,  subject  to  the  Term. 
But  it  would  seem  thai  in  this  last .  case  the  Husband, 
after  marriage,  may  increase  the  Debt,  though  to  the 
prejudice  of  bk  Wife ;  since,  as  we  have  seen,  he  might       (1437-) 
cause  the  entire  interest  in  the  Term  to  be  assigned  to  a 
purchaser.    (1467.)  Where  the  Mortgage,  made  before 
marriage,  is  in  Fee,  no  right  of  Dower  attaches  on  the  (1362.1363*) 
Husband's  Equity  of  Redemption ;  which  however,  if  it 
belonged  to  the  Wifb,  would,  like  a  Trust,  be  subject  to 
Curtesy.     Ckuhume  v.  Inglis,  a  J.  &  W.  194. 
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pHineipftUy  interested*  (14^.)  HenM  a  Movfti* 
(267.)  gage  in  fee  simple  does  not  absolutely  deslMf 
the  opemtion  of  a  pveyknit  Denie  of  die  same 
Iwd  i  fiur  tbe  fiqiuljf  of  RddrasptiM  will  ^tM 
pays  MKiOrdiiig  lo  Ae  WiU*» 

(1470.)  {t  may  M«m  sdt  fixBtsight  durt  db« 
U^ir  pr  Deviiee^  wbcai  lie  faeeoBiM  entitled  to 
the  Eqwtjr  of  RedM^M,  .must  tBk%  vfota 
himselfl^DeH  But  this  is  fiur  from  beiai^ 
the  ^»fie  «mvw»% :  tor^  by  iiif  gMetai  ndt 
Djf  Law,  ^irery  debt  to  whisk  tbs  dectasBd  «m 
personally  liable  is  payable  in  the  first  instwce 
out  of  his  personal  estate ;  nor  does  the  addi* 

Bttti.  Co.  Litt   tional  security  of  a  Mortgage  in  an^  degnae 

diminish  the  htce  of  the  pemooal  oUigatioa 
ineuiwd  by  a  borrower  to  repay  the  loan, 
whether  that  obligation  be  evidenced  (as  ^ 
usual)  by  a  Bond  or  Covenairty  or  not  (1471.) 
But  die  Purchaser  of  an  Equity  of  Red«mptiMi» 

cooteMortg.     liowever  obliged    to   indeaoaify  the    Vendor 

against  the  Debt^  yet  b  not  personally  bound 
to  the  Mortgagee,  With  whom  he  has  not  con- 
tracted i  and  therefore  the  Heir  or  Devisoe  of 
such  a  Pmchaser,   thmigfa   himsetf  also  not 


I*  »       ■!**<      U»     ■■■^xiiai 


*  (1469,11.)  But  if  the  heir  at  tjKWp  or  astnmgery  take 
possesnoa  of  die  land  and  hold  it,  iubje^  to  the  Juk^rtr 
gage,  for  twen^  years,  tba  devisee  (not  beiog  an  iaftot  or 
otherwise  disabl^)  is  absolutely  barred*  This  was  the 
(1370.)  pojuit  actuaHy  decided  in  the  case  of  M.  of  Ckclmtmdcley 
'  V,  Lord  Clinton  in  the  House  of  Lords ;  fthoHfh  the  prin- 
ciple bf  the  decision  extends  further*  $ee  S  J»  &  W.  u 
139;  i-Tum.  107, 


pmnmmiiy  UaUei  mwt  tak^  ij^  bad  subjeet  to 
tlie  iaevnobmnoei  wUdi  he  cannot  eaJl  upon 
Mqr  other  fason  to  4i«ehaii0a,  Mvlm  th^re  be 
aoMe  apepkd  piomkm  iwr.the  purpose.  (i472«) 
And  evjen  if  the  Purtehaser  had  jeateiied  into  a 
CoireBaDt  irith  the  Mcortgagee  for  pajwent  <^ 
Ibe  debt»  b«t  had  ahom  no  farther  inteiQ^ioo 
ef  Aakifig  it  upon .  huoady^  Equity  jit  aeeiw 
vmild  atitt  ce^sider  the  Land  aa  the  prii»ar)r 
find  for  that  fnurpoie,  and  not  aoffer  his  ^r^ 
aoml  Aiaeto  lo  he  applied  for  ite  exoneration^^ 
('47*^)  But  wheie  the  Debt  was  ariginally 
cpufaractod  hj  the  deeeaaed,  Eqmtf^  foUowiug 
the  JjaWy  iviU  icmae  it  to  be  diaehai^ed  bjr  hi> 
£fliec«lors  or  Adninialmtoia,  unless  tfaeve  be 
Aome  apeeiai  reastm  to  die  eontrar  j.  Such  la 
eeaaon  howeTer  may  be  afforded  by  a  clear  CooteMortg. 
intention  shown  in  hb  Will,  not  roendy  to  eon- 


the  chaige  upon  the  Land  in  Mortgpage^ 
or  to  isapoak  it  upon  otter  Heal  Eatate^  (which 
may  be  esplailned  away«  by  eooalniing  the 
espreasiona  aa  a  mere  ticknowledgsnent  of  the 
debty  or  aupplementary  proyiaion  for  its  dis^ 
tktuDgi^y')  but  abo  to  exenipt  the  Peraonal  Estate 
from  its  ondinaiy  liabilil^ :  (J474O  and  ao  like* 
ifiae  if  iheoe  lie  a  deficieax^  of  other  funds  for  cmib  Mong. 
ike  paymwt  of  ganeard  ^aredistors,  or  even  of  ^^' 
legateeay  the  Moetga^e,  diough  jiot  debarred 
fiiofli  his  legal  lemedy,  iraU  not  be  auffered  to 
defeat  their  qlanos;  but  oat  at  vhaterer  part 
of  the  Anetahemay  receive  payment^  his  old 
aecurity  .ivfli  be  Jcept  up  and  enforced  for  the 
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benefit  of  those  parties  who  would  otherwise  he 
disappointed :  and  thus  in  effect  only  the  uhi* 
mate  residue  of  the  personal  estate  •  becomes 
applicable  to  tiie  exoneration  of  the  laiid^ 
^  Sr^slSt  (^475-)  Where  the  personal  Assets- fail,  or  sure 
stEJoy^tp.w.  exempted  from  the  Mortgage  Debt^  a  Devmec 

of  the  Equi^  of  Redemption  may  have  re- 
course, for  his  exoneration,  to'  other'  ksMb 
devised  for  the  repress  purpose  of  constituting' 
a  fund  for  payment  of  debts ; '  or  in  'ihe  next 
place,  (if  the  Mor^i^  be  attended  with  per- 
(754.)  sonal  securities  which  bind  the  heir  in  respect 
of  Assets  in  his  hands,)  to  lands  undisposed  of 
by  the  Will ;  or  lastly  to  lands  devised  to  an 
individual  for  his  benefit,  but  charged  widi  the 
payment  of  the  Testator's  debts.  (1476.)  From 
the  order  thus  established  in  the  case  of  a 
Devisee  of  the  Equity  of  Redemption,  it  is 
evident  that  if  it  descend  to  the  heir,  he  cannot 
claim  exoneration  out  of  any  fund  but  the  per* 
sonal  estate,  or  lands  devised  in  trust  for  pay* 
ment  of  debts.  (1477.)  The  benefit  of  the 
Mor^[age  Debt  (as  indeed  of  all  odier '  debts) 
is  assignable  in  Equity ;  die  original  Creditor 
being  converted  by  the  Assignmrat  into  a 
(1109.566.)  Trustee  of  such  Legal  Remedies  as  the  Law, 
(except  in  Bankruptcy  and  some  other  cases 
specially  provided  for  by  Statute,)  does  not 
allow  to  be  more  directly  transferred ;  while 
the  Land  subject  to  Redemption,  (which  is  the 
principal  security,)  may  here  in  the .  fullest 
manner  be  legally  vested  in  the  Assignee^    To 
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liim  tk^efore,  ms  standihg  in  the.  place!  of  tke  Biiti.Co.Lkt. 
original' Mortgagee,  Ike .  money  mutbe 


(1478.)  But  if  the  origiiial  or  rabstitnted  Mort^ 
gagee  happen  to  die,  the  debt  is  due  to  his 
Bzeoutors  or  Administrators ;  lor  though. the 
Land,  stqpposinig  it  to  be  mor^agjed  in  Fee, 
will  descend  to  his  heir,  or  pass  by  a  general  (6ii.) 
description  to  devisees,  they  will  only  take  it  as 
Triistees  of  the  Security  for  his  Personal  Rer 
presentodves.  (1479.)  ^  ^®  Mortgage  were  CMteMortg. 
ongtnally  made,  or  afterwards  assigned,  to  more 
persons  than  one,  they  will  not  in  Equity^  be 
considered  as  Joint^tenants,  so  that  the  whole 
benefit  of  the  dkbi  shall  go. to  the  sunrivor,  but 
as  Tenants  in  Common.  (1480.)  And  there- 
fore where  a  Mortgage  is  made  to  Trustees, 
who  do  not.  appear  in  that  character  on  the 
hce  of  die  Deed,  (as  it  is  desirable  diey 
should  not,  lest  the  Title  to  the  Land  be  in- 
cnmbered  with  Notice  of  their.  Trust,)  it  is 
usual  to  insert  a  Clause  providing .  against  the 
application  of  this  rule  of  Equity  to  their 
case. 

'  ^14810  We  have  hitherto  supposed  only  one 
Mortgage  to  have  been  made  of  the  Land  in 
question  ;  but  it  not  unfrequently  happens  ihat 
the  Equity  of.  Redemption  is  Mortgaged  to  a 
second  lender,  and  the  still  remaining  Equity,  to 
a. third.  To  prevent  the  abuses  attending  this 
practice,  by  St  4&  5  W.  &:M.  c.  16,. the  making 
of  any.  subsequent  Mortgage,  without  giving 
notice  to  the  intended  Mortgagee,  by  writing 
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lOMler  the  ilortgtgor%  hand,  of  «veiy  MortgagB 
already  made  by  hia  of  the  Banie  lud,  ia 
pmuBiied  by  £irfekure  dT  the  Equity  of  Be- 
dempticMi  to  the  peraon  thna  defrauded :  anl 
the  neglect  io  g^ve  previom  aotke  in  like  nmn- 
ner  of  any  |Mrior  Jodganeot,  Statnte,  or  Reoag* 
nizauice  incursed  by  him,  aubjects  the  Mortgagor 
to  the  Uke  penalty,  unless  he  pay  off  the  Jndg^ 
ment,  &jc  vithm  six  months  aflter  a  reqatskieB 
for  dwt  purpose  made  by  the  Mortgagee* 
(14^2.)  It  is  obirions  however  that  this  pam- 
sion  can  be  of  00  service  wheoe  relief  ia  meat 
wanted,  £hat  is,  where  dieaiMHat  of  the  inemn* 
brances  exceeds  the  value  of  the  Land;  ner 
does  it  tend  in  any  great  decree  topnsveat  sucb 
cases  from  arinng.    The  moat  effectual  pteven* 

(235. 027.)    tive  is  Registratioa,  whkh  is  cosifiDed  to  psr*^ 
tieaflar  dasKtriets^    But  another  is  oftaa  afibrded 

(860.1428.)  by. the  exisienoe  of  a  Term  attmdant  on  die 
InherttaBoe :  for  this,  (being  for  the  BMat  part 
Bsoessarily .  disooveeed  in  the  investigatiaB  of 
the  Tide,)  a  prudent  Mortgagee  will  require  to 
be  assigned  for  his  benefit ;  in  consequence  of 
which  the  TVustee  ia  whom  it  is  vested^  if  he  be 
infonned  (rfaaiT  prior  incumbrance,  will  disoover 

Asatgaaaent ;  or  if  there  be  an  incumfaiance  d 

which  he  is  ignorant,  the  new  Mortgagee  thus 

(1435, 1430.)  getting  the  Legal  £rtate  of  die  Term  into  hia 

IK>wer9  wiO  be  preferred  in  Equity  as  well  aa  at 
Law  ito  the  prior  inaunbranoer ;  wha  may  be 
thought  to  be  jusdy  punished  fiirhis  negUgjencei 


ia  wt  eithcur  procvuing  .an  AMignment  of.  tbe 
Term  to  %  !!> wtee  of  bit  own.  itonitiatiaa,  or  at 
feast  i^nog  QOtioe  of  Us  ligbt  to  th^  existing 
Traatee*  (1483O  Tfa^e  m$y  be  cases  however 
whsre  m  Attoodant  Tenui  il^stead  of  proiiM>luig 
diiooveiy  aod  Opea  dealiag,  auiy  be  made  sub* 
servieat  to  puiposes  of  fmud  For,  as  it  is 
ulimys  thought  advisable^  with  a  tiew  to  expe* 
dition  in  hringiag  Ejectments  against  misbe* 
hftviog  Lessees^  <^  other  wrongful  occnpants, 
to  kmp  tfie  documents  relating  to  the  Term 
4illlaAe^  w  far  as  is  practicable^  from  those 
whitajh  diiecliy  cpoeera  the  Inheritance ;  it  is 
possiUa  that  a  <good  apparent  Title  in  Fee 
Simple  may  be  shown,  while  the  creation  and 
all  subseqaent  Arguments  of  an  outslandii^ 
Term  are  sui]$>ms8ed;  and  thus  a  Mortgagee 
with  a  seevsingly good  TiUe  maybe  supplanted 
by  one  who  coming  after  him^  and  ignorant  of 
his  rdjghti  obtains  a  more  perfect  Asaurance« 
(1484.)  This  however  cannot  easily  happen, 
unless  the  first  Morligagee  have  n^ected  to 
possess  himself  o€  the  Title  Deeds  of  the  inhe* 
ntance  which  have  been  disclosed  to  him;  «^ 
therefore  such  neglect>  if  there  be  no  circum* 
stance  to  justify  it,  may  cause  him,  as  an  a4ices-  1  FonbL  £q. 
sary  to  fraud,  to  be  postponed  in  £qmty  to  a  c^te^^rtg. 
subsequent  Mortgagee,  even  tboagfa  the  latter.  ^^* 
should  not  have  the  advantage  of  possessing 
the  leffd  Estate^  (14S5.)  But  though  upon  a 
regular  Mortgage,  as  upon  a  Purchase,  it  is 
usual  to  investigate  the  Tide,  and  to  take  all 
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possible  precaatioBSi  there  are  other  oecasiooB 

on  wbi<^  Equitable  Estates  or  Charges  are 

often  more  hastily  created ;  and  it  is  principaUy 

to  these  that  the  doctrines  c£  Equity  relating  to 

the  order  in  which  inoumbrances  are  to  be  aatia* 

fied  have  their  practical  application.    The  main 

principle  of  these  doctrines  has  already  been 

Bmcev.  Stated,  viZ.  tiiat,  of  several   Equities  equally 

Mari^ngb,    Valid  iu  Other  respects,  if  those  which  have  die 

cJ^teMol^/    priority  in  point  of  time  are  not  made  predo- 

^^^'  minant  by  notice,  (afforded  in  time  to  prevent 

^       *^      die  completion  of  die  subsequent  contract,)  tiie 

advantage  of  possessing  the  legal  estate  shaM 

outweigh  that  of  mere  seniority.    ( 1 486.)  Hence 

is  derived  the  right  of  tackif^  oae  debt  or  chaige 

to  another,  which  may  be  exercised  by  a  Le^ 

Mortgagee  to  the  prejudice  of  all  subsequent 

incumbrancers  or  purchasers  with  whose  claims 

he  is  unacquainted ;  but  the  new  or  additional 

debt,  if  it  be  not  expressly  charged  upon  the 

same  Land  by  writing,  must  at  least  be  attached 

^^^85^'    to  it  by  the  general  lien  of  a  Statute  or  Judg- 

CooteMortg.    luent,  and  not  merely  secured  by  a  Bond  or 

other  personal  engagement  (1487.)  And  athird 
incumbrancer,  upon  discovery  of  the  second,  may 
obtain  a  priority  over  him  by^  buying  in  the  in- 
terest of  the  first,  though  it  he  no  more  than  a 
(1428.  n.)  Judgment ;  for  whatever  confers  a  Legal  Estate 
will,  to  the  full  extent  of  that  estate,  as  available 
in  Courts  of  Law,  be  allowed  its  advantage  in 
Equity.  But  it  is  necessary  for  this  purpose 
that  the  third  incumbrancer  should  originally 
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bave  obtained  some  specific  lien  on  the  land, 
and  not  a  mere  Statute  or  Judgment  in  his  own 
right 

(1488.)  Ify  at  anytime  after  the  Mortgage  5Bac.Ab.in; 
has  become  forfeited  at  Law»  the  person  entided  450.^      ^' 
to  redeem  make  a  tender  of  the  money » and  the 
Mortgagee  refuse  to  accept  it,  he  will  not  only 
be  compelled  by  a  Coart  of  Equity  to  re-conyey 
the  estate  on  receiving  full  payment  of  principal, 
interest,  and  costs,  but,  provided  the  tender  were    . 
made  in  pursuance  of  a  notice  for'  that  purpose 
given  six  calendar  months  before,  from  the 
moment  of  its  being  made  the  computation  of 
interest  will  cease.    (1489.)  On  the  other  hand,  cooteMortg. 
the  Mortgagee  may  demand  his  money  when  he     ^^^'  ^'^• 
will,  and  if  it  be  not  paid,  may  call  upon  the 
Court,  to  foreclose  the  Equity  of  Redemption, 
and  thus  convert  the  Mortgage  into  an  absolute 
Purchase.    (1490.)  Ifindeed  the  person  entitled 
to  redeem  happen  to  be  an  Infant,  a  Decree 
wiUbe  made  for  Sale  instead  of  Foreclosure, 
that  he  may  not  lose  the  benefit  of  any  surplus 
in  the  value  of  the  estate.    (1491O  A  Power  of  CoduMottg. 
Sale  is  also  not  unfrequently  inaerted  in  Mort-  ^^ 
gages ;  but  the  obj^t  of  this  is  rather  to  give 
the  Mortgagee  the  option  of  an  additional  re- 
medy, thi^  to  secure  any  benefit  to.the  Mort* 
gagor,  who,  if  the  debt  be  sufficiently  below  the 
value  of  the  land,  may  commonly  procure  some 
person  to  advance  it  for  him. upon  ; receiving  a 
.transfer  of  the  security.  When  land  is  conveyed  cuy  v*  wuiis, 
to  trustees  that  it  may  be  sold  for  payment  of  ^^-^^^^^ 
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( 1 453.)      &  ^^t|  the  resttlting  Trast  for  the  Omn tor  nmeh 

resembles  an  Equity  of  Redemptioii ;  aend  we 

(461.)      have  seen  that  the  Deed  requires  a  Mortgage 

(14  92.}  The  Rate  of  Interest  whreh  ia  payable 
after  forfeiture  of  the  Legal  Condffion,  is  the 
same  with  that  stipulated  in  die  Deed  for  its 
performance :  and  if  an  Agreement  be  inserted, 
diat  upcRQ  delay  of  payment  this  Riate*  shaH  be 

1  Fonu.  398.  iftereased,  (though  still  wi^n  the  limit  of  fire 
per  cent,)  this  peiialty  eannoti  it  seems,  be 
strictly  enforced  in  Equity.  And  yet  if  a  higher 
rati^  of  interest  be  originaHy  fixed,  but  made 
reducible  on  prompt  payment,  (which  is  only 
the  same  thing  in  odier  words,)  the  terms  of  re- 
duction must  be  compKed  widi,  or  the  higher 
interest  paid.  (1493.)  Whai  intemst  is  in  ar« 
rear,  the  Mortgagor  may  agree  to  add  it,  as  a 

Cooee  Mortg.     new  debt  or  forther  charge^  to  Ae  principal ; 

but  any  previous  arrangement  lor  this  purpose 
(231.)  seems  liable  to  the  penalties  of  Usury ;  as  would 
also  be  an  Agreement  that  the  Mortgagee  should 
(145ft.)  take  the  profits  of  the  land  wi&out  aecountiiig 
for  them.  (1494O  With  respect  to  thv  hot 
point  indeed  a  distinction  is  sometinies  nukde  in 

CooteMortg.     ftivour  of  what  is  called  a  Welch  Mortgage, 

where  hmd  is  conveyed  subjeet  to*  a  eonditioii 
for  redemption  at  any  future  fime^  upon  pay*- 
ment  of  the  principal  only,  die  runts  and  pfoftfa 
being  received  in  the  mean  time  in  fieu  of  inttt* 

HMreii*. Priee,  rest    But  tbis  is  evidently  nootfaer  than  a  Pur- 

rie.  Ch«.4ss.   ^j^iupg^  ^^  n  pigji^  ^  repurchase  reserved ;  by 


"SiAAch  no  Debt  is  created  on  the  one  side,  and 

llieffifore  die  responsibility  of  a  depositary  is 

OdC  incurred  on  the  other.    (I495O  A  more 

twual  kind  of  Weleb  Mortgage  is,  where  the 

Conr^ance  is  made  snbject  to  a  Coikthion  fi3r  Yates  9.  H«m* 

denting  the  Estate^ts  soon  sis  the  Principal  and  piliwick  v/^' 

Interest  shall  be  satisfied  out  of  the  rents  and  f^^^*  ^  *''"''• 

profits  of  the  land  :  this  has  been  compared  to 

a  Tenancy  by  Elegit ;  but  it  seems  to  differ  no      (87  s.) 

titberwise  from  the  ordinary  case  of  a  Mortgagee 

in  possession,  than  as  the  hmd  is  the  only  seen-     (1450.) 

rity  for  the  debt,  and  the  Mor^agor  has  no  right 

to  redeem  by  tender  of  the  money  before  the 

p^od  of  satisfaction,  measured  by  the  annual 

vahie  of  A^  land,  has  expired.     Here  therefore 

Ae  Mortgagee  is  of  course  obliged  to  render  an 

account  of  his  profits ;  but  it  seems  fliat  if  this 

be  neglected,  and  twenty  years  have  ekpsed 

frotn  the  time  when  the  debt  bad  actually  be* 

come  sstisfied,  the  right  of  redemption  will  be 

barred. 

(1496.}  At  Law,  money  may  be  charged  tfti 
land  either  indirectly  by  Judgment,  Statute  at  (808^  &c.> 
Recognisance,  or  directly  by  Mortgi^,  or 
t!feation  of  a  Rent.  And  of  the  two  direct  (1  lo^i  ^c.) 
modes  last  mentioned  the  one  requires  at  least 
ft  partial  alienation  of  the  land,  wfafle  the  other 
is  periodical  in  its  nature,  and  attaches  rather 
iipon  the  aainual  profits  or  casual  contents  of 
fte  Tenement,  than  upon  its  very  substance. 
BM  in  Equity,  by  whatever  means*  a  Trust  may 
be  created,  a  Charge  may  also  be  made  upon  ^  v.  j.sfs. 
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the  whole  body  of  the  land ;  ^nd  for  ihk  ]^iir- 
pose  np  change  of  ownership  or  estate  is  re* 
quisite.    (1497O  Of  this  kind  may  sometimes 
he  the  Charges  of  Children's  Portions  made  by 
Marriage  Settlements ;  though  they  are  usually 
provided  for  by  a  Term  vested  in  Trustaes, 
which  affi)Fds  the  additional  security  of  a  Legal 
Estate,  to  be  occupied,  mortgaged,  or  even  sold^ 
(as  circumstances  may  require,)  for  raising  the 
Coo(eMortg.     smug  proposed.    (1498.)  In  all  accurate  Set- 
tlements,, care  is  taken  to  ascertain  the  time 
wh^i  the  Portion  of  each  Child  shall  become 
vested,  and  also  when  it  shall  be  payable ;  and 
in  ordinary  cases  it  is  usual  to  fix  the  first 
period  at  the  age  of  twentf«<>ne  for  males,  and 
at  that  age  or  a  previous  marriage  with  consent 
of  parents  or  guardians  for  females ;  while  the 
payment  of  the  Portion  is  pos^ned,  if  it  hb^ 
pen  to  vest  in  the  lifetime  of  either  Parent  who 
is  Tenant  for  Life  under  the  Settlement,  until 
that  Parent's  death ;  and  until  some  one  Por-^ 
tion  has  become  payable,  of  course  no  money  is 
KRiTer»«.£,  to  be  raised.    (1499.)  Where  no  sui^  pi?ecaa- 
7s.    '  tion  has  been  taken,  it  seems  that,  wheUier  the 

Settlement  be  by  Deed  or  Will,  the 

vests  in  the  child  upon  its  birth,  and,  if  it 

under  age,  will  become  payable  to  its  personal 

representative :  but.  if  a  time  of  payment  only 

Pbnietv.  Poa-   be  fixcd,  that  will  also  be  the  time  for  the 

9n;  sv^tr.    portion  to  vest;   and  if  the  child  die  before 

s^j.^^'^v^^-   that  time,    the   money    will   not   be    raised. 

^^'  (1500.)  Generally  also  whenever  the  Portion 


QM   ZHU^TABhE    ESTATES,    &€.  4^5 

beconi68  payable  it  must  be  raised,  though  in 
the  lifetime  of  a  Parent  who  is  Tenant  for  life, 
if  there  be  any  Term  which  is  directed  to  be 
mortgaged  or  sold  for  the  purpose,  and  no  in* 
tention  of  postponement  appear ;  though  as  the  Coote  Mortg. 
Term  is  commonly  limited  in  remainder,  to 
commence  after  the  ^determination  of  the  life 
estates,  this  rule  is  attended  with  great  incon^ 
venience  and  detriment  to  the  inheritance. 
.    (1501.)  Charges  made  by  Will,  besides  those 
which  as  Portions  for  Children  may  form  part 
of  a  Testamentary  Settlement  of  the  land,  are 
of  vairious  kinds.    For  payment  of  debts,  the 
land  is  often  devised  to  Trustees  to  be  sold ;    (S87. 973.) 
which  includes  a  power  of  mortgaging  it,   if 
that  be  thought  more  eligible,  for  the  same  J^|*^****K' 
purpose.    (1502.)  In  these  cases,  though  the 
same  persons  should  be  both  Trustees  and  Ex- 
ecutors, still  the  produce  of  the  Real  Estate  is 
to  be  administered  by  them  or  their  represen- 
tatives in  the  former  capacity  only,  and  not  as 
Legal  but  as  Equitable  Assets;  and  therefore      (1372.) 
upon  the  death  and  intestacy  of  the  last  sur-  cuj  v.  wiiiit. 
viving  Trustee,  no  part  of  this  fund  will  be      '      '     ' 
allowed  to  pass  into  the  hands  of  an  Adminis- 
trator de  bams  non  of  the  Testator.    (1503.)  A    (967. 970.) 
mere  Charge  upon  land  for  the  same  purpose 
also  comes  within  the  exception  in  the  Statute  Baiiey ».  Ekins. 

7  V.  J.  319. 

of  Fraudulent  Devises,  and  constitutes  Equi-       (887.)' 
table  Assets.     (1504.)  Such  a  Charge  enables 
a  Court  of  Equity  to  order  a  Sale  or  Mortgage  CooteMortg. 
of  the  estate,  in  which  the  heir  or  devisee  will 

H  H 
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he  compelled  fa  join.    (1505.)  If  however  &e 
provision  for  payment  of  tke  debts  be  expressly 
confined  to  the  a^Iication  of  the  yearly  rents 
and  profits  to  that  object,  it  cannot  be  extended 
CooteMofti.     to  authorize  a  sale;  thougk  in  general  flie 
Vs.  f49.  *"  *    words  ^'  rents  and  profits"  in  a  Will,  if  not  re- 
stricted by  some  ezpressicui  showing  that  tke 
produce  is  to  be  taken  annually  as  it  arises, 
will  carry  with  them  an  absolute  pown  of  dis* 
position*     (1506.)  These  Charges  of  Ddbts 
upon  Land  are  fevoured  in  Equity,  as  acts  of 
justice  in  the  Testator;  and  therefore  if  he 
Coote  Mortg.     merely  commence  his  Will  with  a  direction  ihnt 

his  debts  shall  in  the  first  place  be  paid,  this  is 

held  to  amount  to  a  Charge  on  all  the  Real 

Estate  comprised  in  the  WUl.     (1 507.)  But  it 

has  been  decided  that  a  Ci^ditor  who  hy  lapse 

(lus.)      of  time  imd  neglect  has  lost  his  Legal  remedy^ 

cannot  revive  his  claims  by  virtue  of  a  provi- 

Borke  v.  Jones,  siou  made  by  his  Debtor's  Will  for  the  payment 

f  v.  &  B.  S75.  ^  ^^^  j^j^^     (1508.)  The  Lands  of  Traders, 

or  persons  capable  of  becoming  Bankrapta,  de» 
*  scending  upon  their  heirs,  are  by  St.  47  G.  3, 
Sess.  3,  c.  74,  made  Assets,  to  be  administared 
(1372.)  in  Courts  of  Equity ^  for  the  payment  of  all 
llieir  just  debts ;  but  with  a  preference  given 
to  Creditore  by  Specialty  in  which  the  heirs  are 
bound. 

(1509-)  It  i^  ft  frequent  practice  also  to 
Bad.  Co.  Lite  charge  Legacies  upon  Land.  Such  Chutes 
Bali.  Fwne^  havc  no  actual  existence  until  they  beccMue 
4*^.^1599.  vested ;  and  in  general,  unless  it  be  otiierwise 


protMedy  tfaey  do  not  Test  until  Aey  become 
payable;  (1510.)  bat  this  rule  has  its  excep« 
tions ;  and  in  particnlar  it  should  be  observed 
vbether  the  payment  appears  to  be  postponed 
from  the  circumstances  of  the  legatee  and  rea- 
sons of  the  gift,  or  from  the  condition  of  the 
hmd  itself  and  its  ability  to  bear  the  Charge ; 
for  in  the  latter  case  the  legacy  may  yest  im* 
mediately.  (1511.)  The  rules  of  the  Roman 
Law,  which  are  much  followed  in  the  construe-  4Bac.Ab.s99, 
tioa  of  Wills  relating  merely  to  personal  estate,  t59.  u. 
are  more  favourable  to  the  immediate  vesting 
and  indefeasibleness  of  Legacies,  than  those 
which  our  Courts  have  established  respecting 
testam^itary  charges  upon  Land;  (1512.)  but 
the  former  are  not  allowed  to  control  the  lat* 
ter ;  and  where,  from  the  legacy  being  given 
out  of  a  mixed  fund,  or  charged  upcm  the  Land 
in  aid  only  of  the  Personal  Estate,  room  is  af- 
forded for  the  application  of  both  systems,  yet 
the  prevalence  of  each  is  confined  to  its  own 
province;  and  the  Land^  so  far  as  recourse 
must  be  had  to  it,  is  no  otherwise  affected  dian 
if  it  were  the  only  source  of  payment. 

(151 30  Where  a  person  who  has  the  abso-  is«id.0i. 
lute  interest  in  an  Equitable  Charge  upon  Land  f^'  *  ^^"^ 
becomes  also  endtlecl  to  the  Land  itself  in  fee 
simple^  the  Charge  becomes  extinguished,  un*- 
less  the  party  either  take  some  measures  for  its 
continuance,  (1514.)  o^  ^^^  under  circumstances 
which  require  it  to  be  kept  up ;  which  will  be 
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the  case  if  his  Assets  are  otherwise  deficient  tor 
the  satisfaction  of  Creditors;  (1515-)  or  if  he 
did  not  attain  his  full  age,  but  disposed  of  the 
(937.)      money  by  Will,  for  then  his  legatees  ought  not 
to  be  deprived  of  the  intended  benefit  by  an 
accident  against  which  he  was  unable  to  pro- 
vide.    (1516.)  And  if  the  Estate  descend  upon 
1  Sand.Us.  309;  Coparceuers,   who  are  previously  entided   to 
dCTicwri  Russ.  equal  sums  of  money  charged  upon  it  for  their 
^^^-  Portions,   the    like  extinguishment    will  take 

place ;  for  the  Portion  of  each  will  be  consi- 
dered, for  this  purpose,  as  a  Charge  upon  her 
Share  of  the  Estate  only.     (1517.)  But  these 
1  sand.Us.  305;  rulcs  do  not  apply  to  the  case  of  a  mere  Tenant 
jacfsss ;  Pitt '  for  Life,  or  person  in  a  similar  situation ;  for  if 
i8o!"'  ^  ^"™    ^^  ^^^  originally  a  Charge  upon  the  Land,  or 

if  he  pay  off"  one  to  .which  another  person  is  en- 
titled, it  will  continue  for  his  benefit,  unless  he 
takes  measures  for  its  extinction.    (1518.)  The 
1  Sand.Us.  305;  intermediate  case  of  a  Tenant  in  Tail  seems 
Hobart  "9  "  *     ^^so  to  rcsemblc  that  of  Tenant  for  Life,  wh^i 
Swaiist.  186.     ^Yie  person  entitled  to  the  charge  succeeds  un- 
der the  entail  to  the  ownership  of  the  land. 
(1519.)  But  if  Tenant  in  Tail,  having  power  to 
(682>  &c)    sufier  a  Recovery,  pay  off"  any  charge  to  which 
the  land  is  subject,  an  intention  of  extinguishing 
it  will,  in  the  absence  of  special  circumstances, 
be  presumed. 
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Sect.  3. — Of  Constructive  Trusts,  or 
Equities^  and  Charges. 

(1 520.)  Bt  ss.  7  &  8  of  the  Statute  of  Frauds, 
(29  Car.  2,  c.  3,)  **  All  Declarations  or  Crea- 
**  tions  of  Trusts  or  Confidences  of  any  * 
**  Lands,  Tenements  or  Hereditaments  shall 
"  be  manifested  and  proved  by  some  Writing 
"  signed  by  the  party  who  is  by  Law  enabled 
**  to  declare  such  Trust,  or  by  his  last  Will  in 
*'  writing,  or  else  they  shall  be  utterly  void  and 
"  of  none  effect" 

(1521.)  *^  Provided  always,  that  where  any 
**  Conveyance  shall  be  made  of  any  Lands  or 
**  Tenements  by  which  a  Trust  or  Confidence 
**  shall  or  may  arise  or  result  by  the  implication 
**  or  construction  of  Law,  or  be  transferred  or 
"  extinguished  by  an  act  or  operation  of  Law, 
"  then  and  in  every  such  case  such  Trust  or 
*^  Confidence  shall  be  of  the  like  force  and 
^*  effect  as  the  same  would  have  bqen  if  this 
"  Statute  had  not  been  made." 

(1522.)  This  Proviso,  it  will  be  observed, 
requires  that  an  actual  Conveyance  should  be 
made  of  the  Land,  before  any  implied  or  coot- 
structive  Trust  can  attach  upon  it;  but  this 
condition  has  not  in  all  cases  been  attended  to 

*  (1520.  ft.)  This  enactment  extends  to  Copybolds, 
Xlf^itherM  V.  Wiihsri,  Amb.  151,)  and  to  Leaseholds^ 
Riddk  V.  Emerionf  1  Vem.  108. 
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by  Courts  of  Eqaifj;  which  in  this  depart- 
ment of  their  jurisdiction  have  more  signally 
outrun  the  Law  than  in  any  other.  Among  the 
cases  which  come  within  the  letter  of  the 
Proviso  we  may  here  enumerate  those  already 
mentioned  of  Resulting  Trusts,  and  Terms  at- 
(1453. 1429.  tendant  on  the  inheritance  by  implication,  and 
'  perhaps  the  occasionally  presumed  Trust  of  aa 

Executor  for  the  next  of  kin  of  the  Testator. 
i  Smd.  Us.  (1523.)  Another  case  is  where  Land  is  pur- 

a'pinbi.  116,     chased  in  the  name  *  of  one  person,  but  with 
y^Jif^       the  money  of  another.    If  this  fact  appear  upon 

the  face  of  the  Conveyance,  it  will  in  general 
be  sufficient  without  any  further  declaration  to 
create  a  Trust  for  the  true  Purchaser ;  unless 
indeed  the  nominal  Purchaser  be  his  Child,  or 
orphan  Grandchild}  and  otherwise  unprovided 
for,  or  his  Wife.  (1525.)  But  if  the  money 
appear  on  the  face  of  the  Deed  to  have  be- 
longed to  the  nominal  Purchaser,  it  has  heeti 
thought  that  no  Trust  can  be  raised,  unless  by 
his  own  confession  made  in  Court  or  by  writing. 
i&nd.Ut.       (1526.)  On  the  other  hand  however  there  is 

*  (1524.)  Where  a  Purchase  is  made  in  the  Dames  of 
two  or  more  persons,  widi  the  money  of  both  or  aB,  If 
di8t  money  be  adkaoced  by  Aem  in  oqaal  shares  ilbey 
will  be  Joml-tenants  in  Equity  as  w^Il  as  at  Lnw;  b«|  i£ 
the  purchase  money  be  contributed  unequally,  the 
Equitable  Estate  will  be  divided  between  them,  as  Tenants 
in  Common,  in  the  same  proportion.  Sugd.  Tend.  588. 
As  to  PnrdMMS  of  Land  made  with  Am  FlMtacTBhip 
Property  or  Joint  Stock  of  Traders,  see  Sagd.  y^esA 
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fio  dottbt  that  Parol  Evidence  may  be  admitted 

in  tbe  nommal  Purchaser'g  own  favour ;  for  it 

18   a  giaae^l  rule  that  implications  of  Law, 

iSmnded  on  mere  presumptions  of  intentiouy  /^ 

and  derogating  fr6m  tlie  Jfull  o|i>eration  of  the 

party's  own  act  (such  as  are  Uses  and  Trusts  (506.  Hft^) 

rMttlting  of  implied  upon  a  Conveyance,)  may 

he  rebutted  or  negatived  by  such  evidence; 

whence  U  becomes  important  that  a  complete 

declaration  tshould    always   be  made   in   the 

trritten  Instrument.    (1327.)  I^  'trust  Money,  Sog<i.VeBd. 

<tf  iriiioh  the  idettUly  ean  be  clearly  traced, 

fans  been  misapplied  in  the  pUktehase  of  Land, 

the  Trust$  of  the  money  ^ill  attach  upon  the 

Land;  either  converting  it  entirely  into  per-      (1459;) 

sonalty,    or  constituting    a   charge   upon   it, 

accordingly  as  the  whole  or  a  part  only  of  the 

Purchase  Money  was  taken  from   the   Trust 

Fund.    (1 528.)  And  where  there  is  a  Covenant 

to  lay  out  money  in  land  to  be  held  upon  any  Sagd.  vend. 

Trusts,  whatever   purchase    is  made    will  in 

general  be  considered  as  liiade  with  a  view  to 

die  performance  of  that  Covtoant,  and  With  the 

ittoney  to  which  it  relates. 

(1529.)  If  a  Trustee  or  Guardian  procures 
tb^  renewal  of  a  Lease  committed  to  his  charge,  1  Smki.  Ut. 
or  buys  in  an  incumbrance  affecting  the  estate,  Mortg.  56S. 
this  will  be  construed  as  done  for  the*  benefit  of 


rt^^aAa-AAiMMMa-. 


f  (15d9«  n.)  h  sefow  to  be  otherwise  if  the  Ii^bnt  or 
Cestui  que  trust  be  not  justly  entitled  to  the  Land,  and 
the  Guardian  or  Trustee  purchase  it  from  the  rightful 
owtaer.    1  Sand.  tJs.  337. 
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his  Ward  or  Cestui  que  trust:  but  he  will  be 

entitled  to  be  reimbursed  the  money  which  be 

has  laid  out,  with  interest    (i530«)  The  same 

i&nd.  Uj.       principle,  combined  with  a  suspicion  of  Fraud, 

causes  a  Court  of  Equity  to  set  aside  pur« 
chases  made  by  the  Trustee  from  the  Cestoi 
que  trust  himsell^  or  by  Professional  Men» 
(whose  employment  relates  to  the  estate,)  book 
their  Clients.  (1531  •)  But  the  rule  is  not 
universal.  A  Mortgagee  may  purchase  the 
Equity  of  Redemption  from  his  Mortgagor; 
and  a  Trustee  for  Sale»  though  he  can  never  be 
allowed  to  purchase  indirectly  from  himself, 
may  enter  into  a  Contract  with  the  person  by 
whom  he  is  trusted.  (1532.)  There  seems  to 
1  Tarn.  76, 86.  bc  no  objection  to  Tenants  for  Life  and  Rever- 
sioners or  Remaindermen  purchasing  the  estate 
from  each  other,  or  from  the  Trustees  of  the 
Settlement  under  which  they  claim. 

(1533.)  In    cases    of  Fraud  and  Mistake 
Courts  of  Equity  impose  on  the  holder  of  the 
estate  the  obligation,  though  it  may  be  impos- 
sible to  create  the  confidence,  of  a  Trust   And 
thus  they  go  beyond  the  Courts  of  Law  in 
1  Fonbi.  in-    setting  aside  improvident  sales  of  reversionary 
VeiuLss2.s36.  iutcrcsts    for    an   inadequate    price;    Ci534*) 
Ld-Cheitexiieid  Catching  Bargains,  or  unequal  Wagers,  under 
1  Atk.  339.       which  extortion  shelters  itself  from  the  penalties 
Sogd.Pow.403,  of  Usury;  (1535.)  interested  or  illusory  exe*. 
*^(!84.)       cutions  of  Powers  *  given  for  the  benefit  of 


*  (1536.)  Where  a  poller  is  exercisable  for  the  party's 
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others;   (1537.)  and  i^Iso  in  general  all  con*  l^^"'.^* 
tracts  in  which  one  party  takes  advantage  of  Broderick,  1  p. 
the  other  by  an  abuse  of  authority,  or  by  mis-  don  v.  Gordon, 
representation  or  concealment  of  facts«  (1538.)  SSTdTrdV.*^' 
In  the  same  manner  Conveyances  may  be  rec-  ^J*'  ^  ^'*~- 
tified  which  are  not  conformable  to  the  intention    Pearne,  c.  r. 
of  the  parties;    at  least  if  that  intention  be  ^®ont^/B«m"' 
clearly  stated  in  the  Recitals.    (1539.)  Such  icy,iTuni.4i. 
cases,  it  is  obvious,  afford  a  wide  field  of  dis- 
cretionary  jurisdiction,   which   can  never   be 
completely  hedged  in  with  precedents ;  though 
it  is  not  without    certain  fixed    land-marks, 
which  exclude,  in  a  great  degree,  the  mischiefs 
of  uncertainty. 

(1540.)  Where,  upon  a  Sale,  the  Land  has  Sogd.Vend. 
been  conveyed  to  the  Purchaser,  but  the  price,  Mortg.  Ss! 
or  part  of  it,  has  not  been  received,  the  sum 
thus  kept  back  forms  an  Equitable  Lien  or 
Charge  upon  the  Land;  which,  however,  the 
Vendor  will  in  general  be  deemed  to  have 
vraved,  if  he  take  any  other  sufficiently  sub- 
stantial security ;  though  not  by  his  accepting 
the  Purchaser's  personal  engagement  by  Bond, 
Covenant,  or  Promissory  Note,  or  an  incipient 

own  benefit,  and  he  makes  a  vchuUary  disposition  of 

&e  estate,  whether  by  Deed  or  Will,  Equity,  extending 

by  analogy  the  provisions  of  the  St.  13  £1.  c.  5,  and  that 

of  Fraudulent  Devises,  (3  W.  &  M.  c.  14,)  gives  to  the    (222.  887.) 

Creditors  of  the  party  exercising  the  Power  the  same 

advantages  as  they  would  have  been  entitled  to  by  Law, 

if  he  had  made  the  same  disposition  by  virtue  of  an  actual 

commensurate  ownership.    Lord  TowfuAfttd  v.  Windham^ 

2  Ves.  1 ;  Sugd.  Pow.  336. 349. 
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SogdVend.     pajrment  by  Bills  of  Exchange.    (1541.)  The 
Mor^  sL.      nature  of  the  Charge  or  Lien  thus  created  has 

been  the  subject  of  much  controversy ;  the  doubt 
being,  whether  an  implication,  originally  made 
for  the  benefit  of  the  Vendor  only,  can  be  pro- 
perly extended,  after  the  Purchaser's  death,  to 
the  advantage  of  his  other  Creditors  and  of  his 
legatees.  In  general  when  a  Charge  is  made 
by  Mortgage,  the  Land,  as  we  have  seen,  is 
considered,  so  far  as  the  interests  of  such 
claimants  are  concerned,  (though  no  further,) 
(1474.)  as  the  primary  fund  for  its  payment :  and  thk 
is  perfectly  reasonable;  for  whoever  makes  a 
Mortgage,  shows  an  intention  of  increasing  his 
personal  estate,  for  some  purposes,  at  the  ex- 
pense of  his  Real ;  and  the  purposes  apparent 
after  his  death  are,  the  satisfaction  of  his  debttf 
and  legacies.  But  he  who  purchases  Land, 
though  without  paying  for  it  immediately,  seems 
to  show  the  contrary  intention  of  increasing  his 
Real  at  the  expense  of  his  Personal  Estate,  and 
therefore,  with  respect  to  legatees  at  least,  whose 
only  claim  is  from  the  Testator's  bounty,  there 
appears  a  considerable  diiference  between  the 
two  cases. 

(1 543.)  K  the  Purchase  Money  be  paid,  but 
not  to  the  proper  person^  the  effeK^  must  be  the 
same  as  if  it  were  not  paid  at  all ;  and  in  g^&er- 
ral  it  ought  to  be  paid  to  the  person  who  is 
ultimately  entitled  to  it  in  Equity,  and  not  to  be 
left  in  the  hands  of  a  Trustee.  Hence  the  mb* 
sence  or  disability  of  any  of  the  persons  who 
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a»  known  to  be  eiitilied  to  the  produce  of  a  sale 
has  often  proved  an  obstacle  to  its  c<Hnpletion ; 
and  8o,  where  die  debt  secured  by  a  Mortgage 
afoee  from  a  loan  of  Trust  money,  or  has  been 
made  the  subject  of  a  SetdeiAent  by  the  Mort- 
gagee,  much  difficulty  may  occur  to  the  Mortga- 
gor (if  he  be  informcxi  of  that  circumstance)  in 
paying  it  off.  (1543.)  To  obviate  these  incon* 
▼eniences,  it  is  usual,  where  any  Trust  for  Sale 
is  created,  whether  in  a  Deed  or  Will,  to  in- 
sert a*  Clause  enabling  the  Trustees  to  give 
effectual  Receipts;  (1544.)  and  where  Trust 
Money  is  invested  in  a  Mortgage,  or  the  money 
already  secured  by  Mortgage  is  made  subject 
to  any  Trust,  the  transaction  may  for  the  most 
part  be  so  managed  as  that  the  persons  advancing  0  ^80.) 
the  money  shall  not  appear  to  the  Mor^gor  in 
die  diaracter  of  Trustees,  but  as  dealing  with 
their  own  property,  f 


*  (1 543.  n.)  It  18  adraable  in  this  Clause  not  to  menticns 
the  TVustees  by  name,  but  to  ghre  the  aatfaorily  to  the 
^  Trustees  or  TniBtee  for  the  time  being,"  or  **  acting  in 
<<  the  exeontion  of  the  Trust,"  in  order  that  if  any  Trustee 
refoaa  to  act,  no  question  may  arise  as  to  the  validity  o£ 
his  Disclaimer.  See  Sogd.  Vend.  516 ;  JVicfofim  ▼.  fTorcb*  (212.) 
foor«l»  a  Swaast*  370;  Adams r.  Tauutoth  5  Mad.435.  It 
may  also  be  proper  in  some  cases  to  provide  that  the  EHur- 
ehaser  shall  not  be  oUiged  to  ascertain  the  ezistaice  of 
the  drcumstanees  by  which  the  dlseretion  of  the  Trustees 
m  makmg  a  sale  is  to  bo  regulated.  See  Sugd.  Vend. 
514.  513.  501. 

t  (1544.  a.)  This  is  dosixri>k^  because  if  any  mention 
of  the  Trusts  is  introduced  in  the  Deed  by  which  the  Mort- 
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(1545.)  It  may  be  thought  singular  that  the- 
general  practice  of  individuals  should  thus  be 
opposed  to  that  of  the  Courts ;  and  the  wisdom 
of  a  Rule,  which  it  is  found  so  expedient  to  dis« 
pense  with,  may  be  questioned :  but  it  should 
be  remembered  that  the  Rule  is  the  result  of 
judicial  caution,  and  of  that  general  distrust  of 
human  honesty  upon  which  all  laws  are  founded ; 
while  the  deviation  from  it  arises  from  private 
discretion  and  the  party's  personal  confidence  in 
the  Trustees  whom  he  has  chosen,  a  reason 
which  is  necessarily  confined  within  his  own 
breast  (1546.)  Nor  are  decisions  wanting  by 
which  the  inconveniences  of  the  Rule  have  in 
a  great  degree  been  removed.  For  a  purchaser 
Sagd.  Vtad.  18  Qot  obliged  to  sce  to  the  application  of  the 
501. 505.  money,  if  the  land  be  either  directed  to  be  sold, 
or  merely  charged,  for  the  payment  of  *  debts 
which  are  not  specified ;  (i  548.)  and  though 
legacies  should  also  be  charged,  yet  the  inde- 
finite nature  of  the  trust  which  is  to  be  first 
executed,  and  may  exhaust  the  whole  fund, 

gage  18  made  or  transferred,  it  is  generally  done  by  refer* 
ence  to  some  other  Instrument ;  and  if  thb  InstmBieDl 
cannot  afterwards  be  produced,  a  suspicion  may  arise  thai 
it  did  not  authorize  the  loan,  or  was  inconsistent  with  the 
validity  of  the  Clause  for  giving  Receipts. 

(031.)  *  (1547.)  Hence  the  Rule  offers  no  impediment  in  gene* 

ral  to  the  purchase  of  a  Chattel  Interest  from  an  Executor. 
But  if  there  be  a  legatee  of  the  Chattel,,  it  is  desirable  to 

(932.)  have  his  concurrence,  as  the  Executor  may  have  done  some 
act  amounting  to  an  Assent  to  the  bequest.  Sugd.  Vend. 
517-  5«2- 
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exempts  the  Purchaser,  after  payment  ^lo  the 

Vendor,  from  all  liability ;  though  if  legacies 

only  are  charged,  or  the  debts  are  ascertained, 

it  is  otherwise.     (1549.)  ^^'  ^^  there  be  an  ex-  sogd.  Vend. 

press  trust  to  seH  for  the  benefit  of  Infants,  who  JlJ^stamX"***' 

cannot  give  an  effectual  Receipt,  that  of  the  ^Madd.4fi. 

Trustees  will  be  sufficient :  and  it  is  said  that, 

wherever  the  application  of  the  money  requires 

time  and  discretion,  the  Trustees  may  give  a  Sagd.  Vend, 

discharge;  and  that  where  it  is  to  be  invested  «.  Wiltshire, 

in  the  Funds  (which  may  be  done  immediately)  ^  ^''^''  ^^• 

the  Purchaser  is  only  to  see  that  this  is  effected, 

and  a  proper  Declaration  of  Trust  executed. 

(^55^*)  ^^^  ^^^  respect  to  Mortgages,  it  has 

been  decided  that  a  power  given  to  Trustees  to 

invest  money  in  *  such  securities  implies  a  power  Wood  v.  Har- 

to  discharge  the  Mortgagor  upon  repayment  to  ^"' 

them,   notwithstanding  his  knowledge  of  the 

Trusts. 

(1551.)  The  Transfer  or  Extinguishment  of 
tt  Trust  or  Confidence  by  act  or  operation  of 
Law,  which  is  saved  by  the  8th  section  of  the  (1521.) 
Statute,  seems  to  depend  upon  the  doctrine  of 
Notice.  For  where  the  legal  property  is  conveyed  ( 1 375.) 
with  notice  of  the  Trust,  or  without  a  sufficient 
consideration,  the  obligation  of  the  Trust  accom- 
panies and  is  transferred  with  it;  but  if  the 
Conveyance  be  without  notice,  and  for  valuable 
consideration,  the  Trust  is  extinguished.     It  is 


*  (1550. 71.)  As  to  the  general  power  of  Trustees  to 
mfike  inyestments,  tee  1  Sand  Us.  3G6;  3  Fonbl.  185. 


418. 
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proper  therefiDra  in  Ikis  place  bvfefl j  lb  ednnder 
what  may  anaount  to  a  conatruelive  Notiee, 

Sagd.  VeiMi.     where  no  actual  Notice  is  given  by  any  of  the 

parties  interested,  ni  time  to  prevent  tke  com* 
pletion  of  the  Contract    (1552.)  And  fiis^  tke 

Id.  915.  actual  pendency  of  a  Suit  in  Equity  is  regaarded 

as  Notice  to  all  the  world ;  diongh  after  a  com- 
plete decision  the  public  attention  may  be  sap- 
posed  to  be  drawn  off  to  other  matten,  and 
therefore  a  person  is  allowed  to  be  ignorant  of 
a  final  Decree  of  the  Court,  made  in  a  canse  isi 
which  he  was  not  concerned.    (1 553O  But  the 

Coote  Moitg.  pendency  of  a  Suit  will  not,  any  more  than  other 
'  .  kinds  of  notice,  preclude  a  person  who  had  pre- 
viously completed  his  contract  in  ignorance,  from 
getting  in  the  legal  estate  by  any  means  in  his 
power ;  nor  though  he  be  a  paxtp  to  the  Soil^ 
will  he  be  prevented  from  dois^  this  at  aay 
time  before  a  Decree  has  fixed  the  order  of  all 
the  claims  in  question.     (1554.)  formerly  the 

Sugd.  Vend,     issuiug  of  a  Commissiou  of  Bimkruptcy  was  not 

hdd  to  be  a  fact  of  which  knowledge  was  in 
g^ieral  to  be  presumed ;  but  by  the  late  Bank- 
rupt Act,  (St  6  G.  4,  c.  1 6,  s.  83,)  *'  The  issuing 
'^  of  a  Commission  shall  be  deemed  Notice  of  & 
prior  Act  of  Bankruptcy  (if  an  Act  o£  Bank- 
ruptcy had  been-  actually  committed  faefime 
^^  the  issuing  the  Commission)  if  the  Adjodi- 
^'  cation  of  the  person  or  persons  against  whom 
'^  such  Commission  has  issued  shall  have  been 
^^  notified  in  the  London  Gazette^  and  theperaon 
'^  or  persons  to  be  a&cted  by  such  Notice  may 
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^*  vMMnabtybe  preftimed  ta  have  seen  the  sane/' 
(i  5550  The  Docketing  o£  Judgments^  and  Re*   (^78.  295.) 
gistrationi  of  Deeds,  is  not  considered  as  raaking  ^§f '  ^^^' 
them  notorious  :  and  yet  a  Purchaser  of  Land 
»  a  District  where  a  Register  is  established, 
cannot,  if  he  neglect  to  search  the  Register,  be 
acquitted  of  carelessness ;  but  where  the  Legal 
Estate  has  for  upwards  of  twenty  years  been 
continually  outstanding  in  Trustees,  the  search      (13^^*) 
for  Judgments  may  perhaps  be  properly  dis* 
pensed  with  ;  for  though  the  Statute  of  Frauds 
enables  the  Judgment  Creditor  of  the  Cestui 
que  trust  to  seize  the  land  under  an  Elegit,  it      (sss.) 
requires  that  the  Title  of  the  latter  should  con* 
tinue  at  the  time  of  the  E^ectUian  sued^  and' 
therefore  imposes  no  lien  upon  the  property  in       (875.) 
the  hands  of  a  Purchaser ;  though  if  he  have 
notice  of  the  Judgment,  a  lien  is  created  by  the 
general  rule  of  Equity.    (1556.)  Notice  of  wiy 
ftict  which  is  suflKcient  to  put  a  Purchaser  upon 
inquiry  is  held  to  imply  Notice  of  other  fisicts  to  Sagd.  Vcnd. 
which  that  inquiry  would  lead ;  thus  the  pos- 
session of  the  Title  Deeds  by  a  stranger  may 
indicate  a  concealed  Mortgage  ;  or  that  of  the 
Land  itself,  a  prior  agreement  for  the  purchase 
of  it :  the  absence  of  the  Receipt  for  purchase 
money,  usually  indorsed  upqn  a  Deed  in  addi<-  <  Sand.  Ui. 
tion  to  the  formal  acknowledgment  contamed  in  AiMtr.  $99.  ' 
its  body,  creates  a  suspicion  of  nonpayment,       (^35.) 
ttriess  there  be  a  Recital  of  pajrment  at  a  former 
time  :  and  it  is  said  that  the  fact  of  Marriage 
affords  sufficient  Notice  of  a  Jointure :  but  it 
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$  Fonbi.  i5t ',    seems  that  in  all  these  cases  if  upon  dae  inquiiy 
*  ^'    the  Purchaser  be  deceived,  not  he  but  the  per- 

Sngd.  Vend.  9.  sons  who  made  the  misrepresentation  will  suffer. 

(1557,)  In  the  same  way  wherever  one  Deed  is 
recited,  or  barely  mentioned  in  another,  all  the 
contents  of  the  former  are  presumed  to  be  known 
to  a  person  who  has  seen  the  latter,  or  is  aware 
of  its  existence,   (i  558.)  Lastly,  whatever  know- 

jsogd.  Vend.      ledge  is  obtained  by  the  Purchaser's  Counsel^ 

Attorney,  or  Agent,  is  presumed  undeniably  to 
have  been  communicated  to  the  Purchaser  him- 
self ;  unless  it  was  obtained  in  a  different  trans-^ 

1  T«rn.  980.      action,  and  at  some  distance  of  time.     Hence 
much  inconvenience  may  sometimes  arise  from 
*  the  Vendor  and  Purchaser  employing  the  same 
Agent  or  Solicitor. 

(1559.)  Among  those  cases  of  Constructive 

(1520,1521.)  Trust,  which,  as  not  arising  from  any  actual 

Conveyance  of  the  Land,  are  not  compatible 
with  a  strict  interpretation  of  the  Statute  of 
Frauds,  we  may  reckon  the  remedy  afforded  by 
Equity  upon  a.  defective  execution  of  Powers. 

8Qgd.Pow.  S44.  The  general  rule  here  is  that  an  Agreement  or 

attempt  to  execute  a  Power  of  Appointment^ 
which  fails  of  legal  effect  from  the  omission  of 
(173.)  some  ceremony,  will  be  made  good  by  Equity 
if  it  be  for  the  benefit  of  a  Purchaser^  of  Cre- 
ditors, or  of  a  Wife,  or  legitimate  Child* 
(1560.)  On  the  same  principle^  the  neglect  of 
a  Copyholder  to  surrender  his  estate  to  the 
(1288.)  use  of  his  Will,  would,  before  the  St  55  G,  3, 
c.  192,  have  been  remedied  by  Equity  in  fa- 


01?    EQUITABLE  ESTAfES,   &C*  48 1 

Voter  6f  a  Devisee  who  belonged  to  any  of  the 

'meritorious  classes  just  mentioned.  (1561 .)  But 

a  Power  which  is  given  not  by  any  Settlement  Sugd.  Pow.  370. 

or  Contract,  but  by  the  Law  itself,  as  that  of 

Tenant  in  Tail  to  suffer  a  Recovery,  or  make    (682. 71 6.) 

Leases,    if  imperfectly  exercised,  cannot  be 

aided. 

(156a.)  Another  case  is  that  of  Election, 
which  is  grounded  on  the  reasonable  principle,  7  Bac.  Ab.  445. 
that  a  person  who  receives  benefit  from  an  In- 
'Strument,  shall  not  be  allowed  to  defeat  any  of 
Its  provisions  in  favour  of  others.     This  prin- 
ciple is  recognised  in  some  instances  by  the 
Courts  of  Law,  as  where  a  Jointure  is  given  to 
the  Widow  by  her  husband's  Will,  if  she  accept 
it  she  must  renounce  her   Dower,   and  vice 
versd;  hot  this  is  in  mere  conformity  to  the       (56 1.) 
Statute  of  Uses.     In   Equity  the  Widow  is 
often  put  to  her  Election,  where  the  testamen- 
tary or  postnuptial  provision  is  not  properly  a 
Jointure  under  that  Statute;  and  in  general 
where  a  Testator,  or  other  Donor,  affects  to  Haifbrd  v.  Dii- 
give  the  property  of  ^»  to  B.,  at  the  same  time  Jjl*  *  ^  *  *• 
bestowing  some  other  benefit  on  A.,  but  with- 
out any  ^qpress  condition,  the  interference  of 
Equity  becomes  necessary,  and  will  be  afforded, 
in  order  to  give  the  fullest  possible  effect  to  the  see  DiUon  «. 
Donor's  inteption,     (1563O  B^*  t^s  interfer-  liJ^ttisp; 
ence  cannot  be  carried  further  than  the  pro-  H^i^rid. 
posal  of  an  option  to  A.,  upon  which  if  he  re-  i^"^"^*' 
lilse  to  relinquish  his  original  rights,  he  will  be  580;'j8c.ii5. 
deprived  of  those  which  the  Donor's  bounty  KaU.u9. 

II. 
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would  Otherwise  have  conferred  on  him ;  or>  if 
the  gift  be  of  greater  value  than  the  poropertjr 
retained,  he  may  perhaps  be  allowed)  tiftar 
making  full  compensation  to  the  disappointed 
claimants,  to  receive  the  surplus ;  but  this  last 
is  a  point  not  quite  settled.  (15640  Wherever 
jac.  319 ;  1  the  Court  can  compel  an  £lection,  it  may  also 
Sagdj^ow^!  he  effectually  made  by  the  voluntary  Acts  of  the 

parties ;  provided  that  they  have  the  propel^ 

in  their  absolute  disposal ;  but  what  acts  AM 

amount  to  sufficient  evidence  of  th^r  detWBii- 

1  Sw&nst.  381.  nation,  must  depend  very  much  on  the  particalaf 

circumstances  of  each  case. 

(1565.)  With  respect  to  Trusts  arijiog  firoftd 
Contracts  of  Sale,  or  in  contemplation  of  Mat^ 
( 1 520.)  rl^g^)  the  7th  section  of  the  Statute  of  Frauds 
is  fortified  by  the  4th,  in  which  it  is  enacted^ 
(among  other  things)  *^  That  no  Action  shall 
*^  be  brought  whereby  to  cha^  any  p^fwa 
"  upon  any  Agreement  made  upon  conwlera- 
^'  tion  of  Marriage,  or  upon  any  Contract  or 
^'  Sale  of  Lands,  Tenements,  or  Hereditameiif^ 
''  or  any  interest  in  or  concemmg  themi  noteaa 
*^  the  Agreement  upon  whidb  such  Action  sImJI 
*^  be  brought  or  some  MemoraBtdum  or  No^ 
^^  thereof  shall  be  in  writing  and  signod  b)r  ^ 
*^  party  to  be  chained  therewith^  or  sonie  odm 
'^  person  thereunto  by  him  lawful^  anthomed^T 
(1566.)  Notwithstanding  which  however,  if  it 
s«9ii.  Vend,     appear  that  the  Agreement  remained  uAwtittoi 

or  unsigned  through  the  fraud  of  the  pwtj  It 
be  charged  with  it ;  or  if  he  had  delivered  the 
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possession  of  the  land  to  the  other  party^  or 
otherwise  induced  him  to  commence  in  a  de«> 
cided  manner  the  performance  of  his  part  of 
the  engagement,  Courts  of  Equity  wiH  not  suf- 
fer the  former  afterwards  to  erade  the  Con- 
tract   by    pleading    the    Statute    of    Frauds. 
(1567.)  But  payment*  of  any  part  of  the  "Pur-  Sogd- vend. 
cbase-Money,  is  not,  it  seems,  a  suffieient  Part- 
X^rformance  for  this  purpose ;  for  upon  a  Sale 
of  Goods  the  Statute  (in  s.  17,)'  has  expressly 
made  it  so,  but  is  silent  as  to  Land,  and  the 
contrast  shows  the  intention  of  the  legislature. 
(1568.)  It  will  be  observed  that,  by  s.  4,  the     <'^^) 
signature   of  an  Agent  lawJMfy  authorized  is  ^,  y^ 
sufficient,  and  it  is  not  required  (as  in  sections  ^« 
1  &  3,)  that  the  authority  should  be  in  writ* 
ing  :  the  fact  of  Agency  therefore,  in  cases  re- 
lating to  the  signature  of  a  mere  Agreement^ 
may  be  established  both  at  Law  and  in  Equity, 
by  parol  evidence :  and  in  Sales  by  Auction, 
tihe  Auctioneer  himself  is  held  to  be  the  autho-  i^*  9S« 
fixed  Agent  of  both  parties,  so  far  as  to  satisfy 
Ike  Statute.  (1569.)  And  though  parol  evidence  u.118, 
cannot  be  admitted  to  vary  or  make  any  addition 
to  the  terms  contained,  or  by  reference  incor- 
parated,  in  the  written  Agreemept ;  y^t  it  mny 
be  shofwn  by  such  evidoMe  that  the  Agreemeat  u,  isi. 
itself  has  been  waved  or  discharged. 

*  (1507.  ft.)  A  written  Receipt  for  the  money  may 
however  in  itself  amount  to  an  Agreement  for  Sale.  Sugd. 
Vend.  75. 
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« 

(1570.)  Another  aad  perhaps  a  less  justifi- 
able eDcroachment  of  Courts  of  Equity  upon 
the  Statute  of  Frajids,  consists  in  attributing  the 
effect  of  a  Mortgage  to  a  mere  *  deposit  of  the 
Tide  t  Deeds  of  an  Estate.  The  mere  delivery 

GooteMortg.     Qf  i\^  Deeds  to  a  Creditor,  without  a  word 

spoken,  is  held  sufficient  to  charge  the  deb^ 
upon  the  land ;  (1572.)  nor  does  it  appear  to 
make  any  difference  whether  the  deposit  were 

SS!"  i^aiS!"'  intended  as  a  complete  security,  or  were  made 

^^^-  with  a  view  to  the  preparation  of  a  more  per- 

fect Mortgage.    (1573O  The  security  may  also 

GooteMortg.     be  extended,  or  confined,  to  future  debts,  iC 

f  01 ;  Mount-  ,  ,  ,  -        .  •  /.   i 

ford  V.  Scott,  1  such  appear  to  have  been  the  mtention  01  the 
"™'*^**       parties:    (1574.)  and  the  Deeds  may  be  de- 
livered to  a  Trustee  for  the  Creditor. 

(1575*)  Lastiy,  this  dispensing  power  of  the 

(1551.)      Courts  of  Equity  is  not  confined  to  the  Statute 

Sagd.  Vend,      of  Frauds ;  for  the  doctrine  of  Notice  has  been 

678, 

(235.)       allowed  to  break  in  upon  the  R^istry  Acts,  so 
that  a  Purchaser  may  be  affected  with  a  Trus^ 

*  (1571.)  The  Lien  which  an  Attorney  or  Sdicitor 
has  upon  Deeds  or  other  Documents  in  his  hands,  for 
money,  due  to  him  in  respect  of  his  employment,  is  of 
another  kind.  This  is  recognised  by  Courts  of  Law  as 
well  as  of  £quity ;  and  it  does  not  otherwise  alfiset  the 
Land  itself,  than  by  the  inconrenience  of  detainmg  Che 
Evidences  of  Title.    1  Bac  Abr.  303,  &c 

f  (1570.  «.)  The  rule  is  not  confined  to  Deeds,  but 
applies  to  the  Copies  of  Court  Roll,  where  the  Land  ir* 
Copyhold :  but  it  seems  that  all  the  necessary  Muniments 
of  the  Estate,  whatever  be  its  nature,  must  be  debvered-' 
Coote  Mortg.  203,  and  Addend. 
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Ihrougli  Notice  of  an  unregistered  Deed. 
(1576.)  But  it  seems  that  in  this  case  a  mere  i9  v.  J.439. 
Constructive  Notice  is  not  sufficient;  there  (i55i,&c.) 
must  be  clear  proof  of  an  actual  Notice,  amount- 
ing to  Fraud  in  the  Purchaser ;  and  under  this 
restriction  the  rule  cannot  be  thought  objection- 
able, since  no  person  can  be  affected  by  it 
whom  it  was  the  intention  of  .the  legislature  to 
protect. 

(1577.)  The  origination  and  continuation  of 
Equitable  Rights  by  mere  implication  or  Con* 
structiony   may  be  considered  as  one  of  the 
causes  of  that  uncertainty  and  liability  to  acci«* 
dent,  which  must  be  confessed  to  affect  in  some      (1373.) 
degree  the  Title  to  Real  Property.    And  there-  sagd.  Vend, 
fore  length  of  time  is  in  general  aUowed  to  jH'i^'S^.V, 
operate  as  a  bar  to  the  enforcement  of  Con-  Twiuil'it. 
structive  Trusts :  (1578.)  and  it  seems  also  that  ^• 
where  the  Trust  or  Equity  is  of  a  very  doubt- 
ful nature,  it  will  not  be  held  to  attach  upon 
a.  Purchaser,  though  acquainted  with  the  cir-  1  Smd.  Ui. 

3«1;  Sued. 

icumstances.  vead.750. 


Sect.  4.-^0/*  the  Concurrent  Jurtsdiction  of 
Courts  of  Equity  with  Courts  of  Law. 

(1579.)  The  merely  Equitable  interests  of 
which  we  have  hitherto  been  treating  in  this 
Chapter,  are  for  the  most  part  cognizable  by 
Courts  of  Equity  only ;  but  the  subjects  of 
these  interests,  the  Lands  and  Tenements  upon 
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which  thej  attach^  are  equalij,  and  indeeA 
primarily,  within  the  jttrisdiction  of  the  Courts 
of  Law ;  and  the  result  of  the  system  may  be 
isaid  to  be,  that  what  on  one  side  of  Westk. 
minster  Hall  is  held  to  be  the  absolute  proper^ 
^  il.,  on  die  other  side  is  decided  to  belong*  la 
effect  no  less  absolutely  to  B.j  or  at  least  to  be 
-subject  to  his  claims*  In  order  that  two  sack 
apparently  opposite  sentences  may  stand  lo^ 
gether,  it  is  eTident  that  some  compromise  or 
understanding  must  sabeist  between  die  two 
0<»urts ;  that  what  is  asserted  by  the  one  muM 
be  adniitted,  in  some  sense  at  leasts  by  tk« 
others  and  thM  it  must  be  aBcertained  to 
which  of  the  two  the  rigtit  of  qualifying  tbe 
first  decision^  and  of  prtmonncing  the  fisttl 
decree^  and  enforcing  it  when  pronounced)  is 
to  be  ascribed*  (1580.)  And  acconclingly  we 
fiMl  that  Equity  always  itdmita  and  i^ppoMB 
th«  authority  of  the  Common  Law ;  but  on  the 
i>i3ket  hand)  i¥hatevet*  d^mbts  and  contests  maf 
have  arisen  formerly  on  these  sub}ect%  at  ia 
now  fully  settled  that  the  clearest  Legal  Right 
is  no  answer  to  a  preferable  claim  in  Equity^ 
and  that  whdetvr  atteijopts  to  enforce  &e 
former  to  the  detridlent  of  thfe  latter,  ^ough 
by  strictly  legal  means,  may  be  restrained  by 
the  *  Injunction  of  a  Court  of  Equity  or  pun- 
ished for  {MTooeeding  in  contempt  of  it 

(408.)  *  0^^*  ^0  ^^  to  InjunttkHtt  to  resltaia  the  lepetHha 

jof  fyettMO(e»  s^  Mitf.  1S7* 


or  EaurrABLE  estates,  &c.  4^7 

'  (1581.)  Hi&erto  then  we  have  been    con* 
sidering  *  Equity  in  her  highest  pitch  of  supe- 
riority to  Law:  in  another  view  she  may  be 
regarded  rather  as  a  successful  rival.     Thus, 
wbere  a  Partitron  is  desired  between   Copar-  1  Ponbi.  is. 
cttoers,  Joint-tenants,  or  Tenants  in  Common, 
0i  where  a  Widow^s  right  of  Dower  is  to  be      id.  u. 
eitaUished,  Courts  of  Equity  have  acquired  a 
jurisdiction,  and  it  has  become  more  usual  to 
pmceed  there  than  in  Courts  of  Law  ;  and  the 
sane  may  be  said  of  Tithe  Cases,  as  already      (11 85.) 
noticed.     So  where  the  Tenant  of  a  Particular 
Estate  is  unlawfully  committing  Waste,  the  SeerBacAb. 
most  efiectaal  and  speedy  remedy  tor  the  per-  1  Fonu.'  st. 
son  next  in  succession  is  to  apply  to  a  Court      (71  s.) 
^  Equity  for  an  Injunction  to  restrain  him. 
(1582.)  But  the  most   remarkable  advantage 
wkic^  Courts  of  Equity  possess  over  Courts  of 
Law,  in  cases  within  the  jurisdiction  of  both, 
is  the  practice  of  compelling  the  Specific  Per- 
Ibtmfimce  of   Agreements,  instead   of  merely 
Awarding  pecuniary  damages  for   their  non- 
p(g|pfonnance.    This  practice  indeed  arises  from      (1366.) 
Urn  view  which  Equity  takes  of  the  Agreement 


^  (1582,)  Those  parts  of  the  Chancellor's  Jurisdiction 
which  are  not  referable  to  the  general  system  of  Equity, 
but  to  a  pecidiar  Conunission  always  attending  the  Great 
Seal,  dd  not  here  require  a  particular  consideration. 
Such  are  the  custody  of  Infhnts,  Idiots,  and  Lunatics ; 
(as  to  which  see  2  FonbL  237,  Sec;  1  FonbL  57,  &c.)  and 
the  principal  Administration  of  the  Bankrupt  Laws,  (241,  &g.) 
wbicfa  now  depends  on  St.  6  G.  4,  c.  i6« 
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as  creating  a  Trust,  and  tEetefbre  depends  on 
principles  which  have   been   generally  stated: 
already ;  but  it  may  not  be  improper  to  con- 
sider them  a  little  more  fully  in  this  place* 
(15S3.)  We  have  seen  that  to  enable  a  Court 
of  Equity  to  decree  a  Specific  Perfonnance^ 
there  must  be  an  Agreement  conforming  to  the 
(1565,  &c.)  Statute  of  Frauds,  or  exempted  from  it  by  pe- 
culiar circumstances.    There  must  also  be  a 
1  Fonbi.  348.    Sufficient  Consideration  for  the  Contract ;  and 
S70 ;  1  Ra«.    ^-^  ^^^  ^^  either  the  foundation  of  a  Family, 

as  an  intended  Marriage ;  or  something  simply 
commodious,  as  the  stipulated  release  of  a  con- 
tested claim ;  or  valuable,  as  money,  or  what* 
ever  money  can  purchase.  The  last  kind  of 
Consideration,  where  the  alienation  is  int^ided 
to  be  complete,  constitutes  a  Contract  of  Sale, 
and  it  is  of  such  Contracts  tlmt  we  juropose 
here  to  treat,  though  within  limits  little  answer- 
ing to  the  importance  of  the  subject 

Saga.  Vend.         (^5840    And  first,    if  the    transaction  be 
<^^*  otherwise  unimpeachable,  no  objection  can  in: 

general  be  made  on  account  of  the  inadequacy 

or  exorbitance  of  the  Consideration ;  though 

stiiweu  V.  wii-  it  should  be  remembered  that  a  grossly  un- 

kiDSy  Jac.  f  so.  11  •  '11       /v»      1  ^ 

reasonable  price  will  afford  a  strong  presump- 
tion of  fraud ;  and  where  the  interest  sold  is 

Siigd.  Vrad.     merely  reversionary,  great  jealousy  has  always 

(15530     been  shown  on  this  point.     (1585.)  Ncwr  does 

it  appear  that  any  accidental  alteration  of  value^ 

Id.  243.  or  even  the  total  failure  of  the  consideration 
on  either  side,  happening  subsequently  to  the 
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signature  of  the  AgreaBent,  will  be  soffioient 
to  excuse  from  its  performance.    (1586.)  By 
the  Agreement  a  day  is  ordinarily  fixed,  for  the  ^Jf^^y*"^' 
completion  of  the  engagement  by  paying  the 
price  and  executing  the  Conveyance ;  but  as 
many  accidental  delays  may  occur,  particu- 
larly in  the  investigation  of  the  Title,  Equity 
does  not  consider  the  time  thus  appointed  as 
an  essential  condition  of  the  Contract,  unless 
it  be  expressly  stipulated  that  it  shall  be  so 
regarded ;  or  unless  the  nature  of  the  bargain, 
or  the  conduct  of  the  party  applying  to  the 
Court,  be  such  as  not  to  merit  indulgence ;  or 
unless  the  subject  of  the  contract  be  so  liable 
to  variation  (as  in  the  case  of  a  Coal  Mine,  or  wiiiiams  «.  At- 
of  a  life  Estate  or  Reversionary  interest  in  1*5.^°/^* 
liand)  that  lapse  of  time  may  materially  affect  With7v.ccitie, 
its  value*    (1587.)  In  general,  if  the  Contract 
be  not  completed  on  the  day  prescribed,  the  g ,.  ^wd. 
Purchaser  will  nevertheless  be  entitled  thence-  *^^-  ^^* 
forward  to  the  rents  and  profits  of  the  Land, 
and  must  pay  interest  on  his  Purchase  Money 
fiT>m  the  same  time,  at  the  rate  of  four  per. 
cent,  unless  there  be  some  express  stipulation 
on  the  subject 

(1588.)  Every  Contract  of  Sale  is  made  on  sogd.  v«nd. 
an  implied  condition,  (if  it  be  not  expressed,)  ^^^ 
that  the  Vendor  shall  make  out  a  good  Title  to 
the  property ;  and  for  this  purpose  he  must  at 
his  own  expense  prepare  an  Abstract  of  the  jd.  355,  ^sr. 
necessary  documents,  and  deliver  it  to  the  Pur-  **®* 
chaser  or  his  Solicitor  or^  Agent,  and  afford 
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(1580.) 


(1365.) 
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huia  tilke  opportanity  of  comparing  it  with  die 
Originalb^  or  at  least  with  Attested  Copies. 
If  tfaer6  be  any  reasonable  objection  to  tbe 
Titkf  the  Purchaaer  is  not  bound  hj  his  bar* 
gain ;  thoogh^  if  he  consent  to  wsTe  the  ob^ 
jeetioii)  he  may  enforce  the  Contract  agaittst 
the  Vendor. 

(1589.)  That  alone  can  be  considered  a  mar« 
ketabk  Title»  which  a  Court  of  Equity  will 
compel  an  unwilling  Purchaser  to  accept ;  and 
of  such  a  Title  it  may  be  said  in  general,  that 
it  must  be  perfect,  and  free  from  doubt,  both 
in  L^w  and  Equity;  that  it  must  be  acciMn- 
panied  wi&  its  proper  evidences ;  and  that  it 
must  extend  to  all  the  property  CQiiiprised  in 
the  Agreement,  and  to  all  the  qualities  of  that 
property  whidi  are  Aere  expressed  or  implied. 

(1590.)  And  first,  the  Title  must  be  perfeet 
both  in  Law  and  Equity.  A  merely  Equitable 
Tide  is  not,  in  general,  sufficient ;  and  mueh 
less  a  Title,  howerer  perfect  in  Law,  to  which 
theee  are  objections  in  Eqeitf.  (1591*)  9nt  a 
mere  Legal  Right  in  a  stranger,  which  cannot 
be  enforced  without  Action,  and  Aat  under 
circumstances  in  which  Equity  will  eidber  gtant 
an  biJuBction  against  Ihe  Action^  or  at  least 
preveBt  the  Plaindff  from  enjoying  iai  flnA% 
whflst  he  nnaat  suffer  in  ike  costs  of  &e  ai^ 
1ismpt,wi&tiot  lender  the  Tttkdefoetiva  Tbm 
tb^  Dower  Of  the  Vendor's  Wife  nay  be  suffi- 
ciently barred  by  an  Bquitdile  Jointure.  And 
an  Attendant  Ti»m,.if  ass^ned  to  a  Trustee 
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&>r  liie  Purchaser, .  is  sufficient  for  tbe  same  Mole «.  Smith, 
pirpose;  for  though  the  Widow  may  recover   "/j^o^v 
her  Dower  at  Law^  it  will  be  subject  to  the 
Term,  against  which  Equity  will  not  relieve 
her ;  and  in  the  Action  of  Dower,  though  su€«  t  v.  j.  i«8| 
oessfu],  she  must  pay  her  own  costs.    (1592.)  '^' 

Also,  where  the  Sale  is  made  by  the  Court      (1367.) 
itself,  it  will  not  be  admitted  as  an  objection  Sugd.  Vend, 
tbat  the  Legal  Estate  cannot  immediately  be  Mornsv.  ciark- 
obtained ;  as,  if  it  be  vested  in  a  person  under  J^'/  ®'''"** 
age,   and  who  is  a  Trustee  by  construction 
only,  and  therefore  cannot  make  an  effectual 
Conveyance,  or  cannot  be  compelled  to  do  so :      <Mi.) 
(1593.)  and.  yet,  if  the  Purchaser  re-sell  the 
£staite  before  this  inconvenience  is  removed, 
the  second  Purchaser  may  on  that  ground  re- 
fute the  Title*    In  such,  a  casct  to  make  the 
property  marketable,  it  is  necessary  to  state 
the  defect  in  the  condittons  of  sale,  or  other* 
wise  incorporate  a  due  notice  of  it  in  the 
Agreement.   (i594«)  So  witii  respect  to  Lease*- 
hold  Property^  (except  p^haps  where  it  is  held  ^^  ^^^^ 
imder  a  Corporaticsi,)  the  Vendor  cannot  hold 
the  Purchaser  to  his  Contrtet  (if  theie  be  no 
fiti|MiIaCi(m  <m  th^  subject)  without  pi^ohring  tbe   . 
Tide  of  his  Lessor ;  which  it  is  gaMvally  not 
4n  bis  power  to  do.    (1195-)  And  with  rei^pect 
|o  Leases  granted  by  Corpors^Qd,  in  consi*-  ^JJ*  ^•^ 
deration  of  the  surrender  of  prior  Leases^  in  a 
eODSttmt  course  of  renewal,  much'  difficulty 
.arises  from  the  non-produKition  of  the  sunren* 
^tred  Lieases,  which  may  posiiUy  contain  d^r 
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clarations  pf  Trust,  or  other  grounds  of  Equi- 
table claim,  of  which  the  Purchaser  must  be 
(1557. 15290  deemed  to  have  Constructive  Notice,  though 

he  may  find   it  impossible  to  procure  actual 
knowledge, 
sogd.vend.         (1596.)  No  Title  Can  be  considered  as  per- 
fect, vehich  has  its  commencement  within  60 
years.     Nor  perhaps  can  60  years'  possession 
of  an  undivided  share  only  of  an  estate  be 
regarded  as  constituting  a  satisfactory  Tide  to 
that  share,  without  remounting  to  the  origin  of 
the  partial  ownership ;  since  the  share  might 
<S97.)      be  less  than  is  represented,  and  a  mere  en* 
broachment  on  the  other  shares  in  the  division 
of  the  profits  does  not  amount  to  an  advene 
possession.    (1597*)  And  if  the  beginning  of 
the  Abstract  indicates  a  Settlement  of  earlier 
date,  or  even  a  person  as  owner,  who  may 
have  made  such   a  Settlement  by  his  Will, 
(which  is  likely  to  be  discoverable  in   some 
Ecclesiastical  Register,)  this  may  be  consi- 
dered a  sufficient  reason,   for  including  that 
indicated  or  supposed  Settlement  in  the  in* 
quiry ;  though  if  the  Settlement,  however  evi- 
CooMiDsker  v.   dcutly  showu  to  havc  existed,  cannot  be  pro- 
Veiid.A^to;duced,  and  other  circumstances  afibrd  a  just 
rVX^''^  presumption  that  the  entails  <nreated  by  it  have 
6  Madd,  §9.     i)eeu  July  barred,  the  Purchaser,  it  seems,  must 
test  contented. 

(1598.)  The  perfection  of  the  TOe,  in  the 
view  of  Equity,  includes  its  fireedom  firooi 
doubt    In  m  Actioa  at  Law  brought  by  the 
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» 

Purchaser,  who  has  paid  part  of  his  Purchase 
Money*  to  recover  it  back  on  the  ground  that 
a  good  Title  cannot  be  made,  though  Equi* 
table  as  well  as  Legal  questions  will  be  enter^  Sogd.  Vend, 
tained  by  the  Court,  yet  nothing  will  be  al-  u/soo. 
lowed  to  remain  doubtful ;  for  it  is  necessary 
to  come  to  a  decision ;  but  in  Equity,  a  doubt* 
ful  Title,  whether  from  the  uncertainty  of  Law  jd. « 98 ;  Smith 
or  of  Fact,  will  not  be  forced  upon  an  unwilling  s^Mdlsru 
Purchaser.    (1599O  The  doubt  however  must  sii«d.v«ML  ' 
rest  on  probable  evidence.;    it  must  be  more  ^^' 
than  a  mere  suspicion ;  and  to  determine  the    > 
limits  of  such  doubts  is  often  a  matter  of  very 
difficult  discretion.     Presumptive  evidence  has  g^gd.  vend. 
more  than  once  been  allowed  to  decide  a  ques->  ^^  ^^' 
tion  of  Title  between  Vendor  and  Purchaser  in       ^     '^ 
a  Court  of  Equity ;  and  yet  the  Judges  of  the  5  b.«c  c.  937. 
Courts  of  Law    have   refused  to  give   their 
opinion  on  such  evidence  without  the  aid  of  a 
Jury. 

(1600.)  Secondly,  the  Title  must  be  accom-< 
panied  with  its  proper  Evidences.     If  neither 
the  Title  Deeds  can  be  delivered  to  the  Pur- 
chaser, nor  a  Covenant  for  their  production     (532.) 
entered  into  which  may  run  on  both  sides  with 
the  Land,  he  can  scarcely  be  secure  in  his  pos- 
session, and  would  be  greatly  at  a  loss  in  making 
a  sale  or  mortgs^e.     But  if  a  Deed  appear  to  Sogd.  Vend, 
be  lost,  the  degree  of  its  importance  to  Ihe  Title,      * 
and  the  circumstances  of  its  custody,  as  also  the 
nature  of  the  secondary  evidence  which  can  be 
afforded,  will  enter  properly  into  consideration. 
( 1 60 1 .)  The  Purchaser  is  also  entitled  to  Attested 
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SogiLVcnd.      Copies  (prepared  at  the  Vendor's  expense)  of 

those  Instruments  which  are  not  deliTered  to 

him,  except  such  as  tare  of  Record.     (1602.) 

Sometimes  it  happens  that  a  Conveyance  is 

executed,   without  any  delivery  of  the  Title 

Deeds  or  Covenant  for  their  production  ;   and 

it  afterwards  becomes  a  question  whether  the 

Purchaser  has  a  continuing  right  to  call  for  such 

a  Covenant    It  has  been  lately  decided,  in  such 

FaiM*.  Aycn,    a  casc,  that,  at  least  whille  the  documents  remain 

HaUettv.  '  ''  in  the  hands  of  the  original  Vendor,  the  Pur- 

^^dietoo.  Id.    ^iiiyggj.^  upon  a  re-sale  by  him,  may  compel  the 

production  of  Aem,  in  order  to  give  effect  to 
bis  sale;  but  a  disinclination  seems  to  have 
been  shown  to  caivy  *  the  right  further. 

*  (1603.)  It  h  usQid  m  Oonyeyaoces  for  the  Vendoi  to 
covenant,  that  he  and  his  heirs,  and  all  persons  having  any 
claim  through  or  under  him  or  them  to  the  property  con- 
vejed,  wiH  make  any  ftirther  Assurance  of  that  Piupeit^ 
that  may  be  reasonably  required ;  and  this  Covenant  k 
qualified  by  such  wx>rds  as  the  following,  ''  so  as  n^  «ich 
**  further  ^Murance  contain  or  imply  any  further  or  other 
**  Covenant  or  Warranty  than  against  the  person  or  per- 
^  sons  who  shall  be  required  to  make  or  execute  the  same, 
«  and  Ms  bqr  or  theif  heirs  exeeators  or  aikfriniiiliatoKa 
<<  aoto  9mA  4eods  f  idy."  From  these  evf  reanona  k  aioy 
bo  oigued  that  the  further  Assurance,  as  it  nay  contain  a 
Covenant,  may  as  well  consist  of  a  Covenant  only ;  but 
lliat  this  Covenant  must  be  of  a  negative  kind,  for  it  is  to 
be  agaimtf  and  not  Jbr^  llie  acts  and  deeds  of  the  persons 
to  whom  it  ralates.  Such  however  is  or  may  bo  the  Coipei> 
nuA  &r  F^oductioii  of  Title  Deeds ;  io  which  it  is  aoi 
necessary  that  any  thing  more  than  a  mere  penniasiont  or 
abstaining  from  hindrance,  should  be  stipulated.  It  would 
seem  therefore  that  while  the  Title  Deeds  remain  in  the 
hands  of  the  Vendor,  or  of  his  heirs,  (who  are  expressly 
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( 1604*)  iartly,  f)iQ  TiUq  must  extead  txr  all 
the  property  coi&ptiaed  in  the  Agreement,  ajad 
to  all  its  qualities  there  expressed  or  implied. 
However,  if  the  property  be  sold  in  lots,  or  in  Sogd.  Vend. 
any  way  in  which  the  price  is. divided  and 
apportioned  to  several  parts»  and  one  of  those 
parts  be  not  necessary  Uv  the  enjoyment  of  the 
others,  the  want  of  a  good  Title  to  such  part  wiU 
not  affect  the  Contract  as  to  the  resit.    And  so^ 
where  the  price  is  entire,  if  the  deficient  portion 
be  inoonsidevable,  a  cMipensation  may  be  oci- 
dered^    (1605.)  With  respect  to  the  quality  of 
the  Estate,  notbuig  which  is  open  to  observftr 
tion,  or  might  be  easily  known  brfore  Die  Con- 
tract was  made,  can  afterwards  be  olgected» 
Bat  if  Aat  which  was  sold  as  Freehold  prove  t^  sogd.  Vend. 
be  hdd  only  for  a  long  Term  of  years,  or  Land  ^^ '    * 
^escribed  as  Tithe-free  be  not  sufficiently  shown 
to  be  exempt  from  Tithe^  the  Purchaser  may 
refose  to  accept  it    (1606*)  Freedom  from  ad 
ventitioua  incumbrances  is  implied  in  every  Con^ 
tract  of  Sale ;  nor  will  it  be  sufficient  in  general  id.  253. 
that  other  property  of  great  value  already  par^ 
takaa  the  burden,  and  that  an  ^  indemnity  ii 
eibred. 


sd>jeotsd  to  die  sbligadoa,  wKhdut  rsfeteaoe  to  their  pos4 
SBsng  any  dsiai  apM  the  property  wivqr^OaCoveiianift 
fcr  ibek  production  nay  be  req[uired  by  virtue  of  thit 
Covenant  for  further  Assurances.  See  also  on  the  subject 
af  prodiiction  of  Deeds  in  general,  a  Fonbl.  488. 

*  (1606.  n.)  As  to  the  nature  of  the  Indemnity  proper 
.on  such  occasions,  see  Ca^ame^ors*  Strode^  2  Swapst  347. 
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(ifJoy.)  One  other  form  of  jurisdiction 
quires  to  be  noticed,  in  wbich  the  Courts  of 
Equity,  instead  of  controlling  or  superseding*, 
assist  the  efforts  of  the  Courts  of  Law  for  the 
due  administration  of  Justice.     This  is  princi* 

1  FoDbi.  9.       pally  by  entertaining  Suits  for  the  Discovery  of 

Documents ;  for  the  perpetuation  of  oral  testi* 
mony ;  and  for  the  removal  of  impediments  to 

iSuid.Ui.t8f.  the  Legal  Remedy,  such  as  a  Term  of  Years 
(9 IS.)  outstanding  in  a  Trustee.  (i6o8.)  And  on  the 
other  hand,  the  Courts  of  Law  are  frequently 
assistant  to  the  Courts  of  Equity,  by  causing 
doubtful  *  facts,  at  the  request  of  the  latter,  to 
be  tried  by  a  Jury ;  and  by  delivering  their 
opinion  on  doubtful  points  of  Law,  which  it 
may  be  necessary  to  decide  in  order  that  the 
question  of  Equity  may  be  properly  raised,  or 
that  the  analogy  between  Law  and  Equity  may 
be  duly  pursued.  (1609.)  Through  this  har- 
mony between  the  two  jurisdictions  it  is  appa- 
rent that  the  evils  of  their  separation  must  have 
been  much  diminished  :  and  when  we  consider 
that  that  separation  was  caused  by  an  anxiety 
in  the  Judges  on  the  one  hand  not  to  exercise 
a  discretion  beyond  the  Law,  and  in  the  Chan-* 
eellors  on  the  other  not  to  suffer  the  letter  of 
that  Law  to  be  an  impediment  to  the  claims  of 
substantial  Justice,  and  that  the  result  has  been 

for  the  most  part  to  reconcile  the  attainment  of 

f 

*  (1608.  ff.)  In  particular  it  appears  to  be  now  setded 
that  if  the  validity  of  a  Will  of  Real  Estate  be  contested, 
the  question  must  be  referred  to  a  Jury.   1  Fonbl.  13. 6^ 
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these  two  conflicting  objects  in  a  very  kigh 
degree;  it  is  impossible  to  regret  the  original 
disunion,  however  earnestly  we  may  desire  the 
removal  of  all  those  attendant  inconveniences 
-wliich  are  not  essentially  complicated  with  the 
actual  benefits  of  the  system.  Upon  this  subject 
therefore^  as  upon  the  whole  matter  of  the  fore* 
going  Treatise,  we  may  conclude  in  the  words 
of  our  old  Sages,  understood  in  their  spirity  ^inttspii. 
^'  Blessed  be  the  amending  hand." 


K   K 
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In  tlie  courseof  ihe  foregoing  work,  aerenl  oecaaioni 
have  occuired  for  making  mention  of  the  Laws  obr 
served  in  parts  of  the  BritiBh  Empire  beyond  die 
limits  of  Engkind  and  Wales;  butit  has  been  tbougbt 
advisable,  at  once  for  preventing  intempticm  and 
making  room  for  sraie  additions,  to  throw  all  that  was 
necessary  to  be  offered  on  this  head  into  the  f<»m  ef 
an  Appendix.  And  in  the  first  place,  fi>r  a  general 
iatioductioQ  to  the  subject,  the  reader  is  referred  to 
1  Bl.  Comm.  Introd.  s«  4;  and  as  to  the  Isle  of  Man, 
he  may  also  consult  Harg.  Co.  litt.  9.  a.  n.  4,  and 
20.  a.  n.  5,  and  St  6  0.4,  c.34;  and  as  to  Berwick,  JR. 
V.  Cowh,  3  Burr.  884»  Majfor,  ^.  of  Berwick  v. 
Shanks,  3  Bing*  459.  The  general  rules,  that  coa- 
quered  co«nti;ies  retain  their  own  laws  until  altered  by 
the  King ;  and  that  new  Colonies,  planted  by  English 
Subjects^  are  to  be  governed  by  so  many  of  the  pre-* 
▼ioiudy  estabUshed  English  lliws  as  are  convenient 
for  their  situatim;  will  be  found  fUly  illustrated  in' 
iheCaaesaf  Hallv.  Cumpbeil,  Cowp.  204,and  Attornef 
GwMtral  v»  Siw>art,  2  Metiv.  143 ;  and  that  new  En- 
glisk  Statutes  do  not  bind  the  Colonies  which  axe  not 
namedintliem,seet  P.Wms.75;8V.J.487.  Yetthe 
St.  7  Ana«  c  19,  (for  which  that  of  6  Geo.  4,  c.  74,  is 
BSfW  substituted,)  lor  enabling  Infiuit  Trustees  and 
M(»tglf;ees  to  make  conveyances  under  the  direction 
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of  m  Court  of  Eiimty»  has  been  iqieaiedly  exteoded 
4o  property  in  Foieign  Settlements;  wot  Ex  parte  ^n^ 
dersoH,  5  V.  J»  242 ;  and  also  in  Ireland,  Eivefym  t. 
Forster,  8  V.J.  g6,  ^hich  is  the  more  remarkable,  as  the 
application  might  have  been  made  to  a  Court  in  that 
Country.  The  St.  41  Geo.  3,  c.  go,  has  established 
n  correspondence  between  the  Courts  of  Chanoeiy  in 
England  and  Ireland;  but  this  seems  to  be  confined 
to  cases  where  Orders  or  Deciees  are  made  for  the 
payment  of  money. 

If  a  person  be  domiciled  in  England  at  the  time  of 
his  death,  the  Probate  of  his  Will,  obtained  firom  the 
preper  Court  in  England,  is  binding  on  the  Oourt 
which  has  testamentary  jurisdiction  in  any  Colony 
where  his  personal  property  may  be  situated.  Bum 
t*  Cok,  Amb.  415. 

The  legacy  duty  is  not  payable  in  respect  of  a 
bequest  made  by  a  person  domiciled  in  a  Foreign 
Country -or  Settlement,  though  the  money  be  renutted 
to  the  Legatee  in  England,  unless  someapproprialioR 
or  distribution  of  it  still  remain  to  be  made  in  this 
country  brfore  he  can  receive  it.  Ht^  y.  FmrSe, 
1  Russ.  117. 

The  principal  Enactments  of  the  British  Parlia- 
ment now  in  force,  rdating  expready  to  Real  Property 
in  the  Colonies,  (and  some  of  which  also  affect  Ire- 
land,) are  as  follows : — 

By  St.  5  G.  2,  c.  7, 6.  4,  **  The  houses,  lands*  ne- 
groes and  other  hereditaments  and  real  estates 
situate  or  being  within  any  of  the  plantations  in 
Ammca,  belonging  taany  person  indebted,  shall 
be  liable  to  and  chargeable  with  aU  just  debts, 
*^  duties  and  demands,  of  what  nature  or  kind  uoeret, 
**  owing  by  any  such  person  to  His  Miyesty,  or  any 
**  of  his  subjects,  and  shall  and  may  be  assets  for  the 
**  satisfaction  thereof,  in  like  manntf  as  real  estate* 
**  4tle  by  the  Law  of  England  liable  to  the  satislactioQt 
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'*  of  debts  dae  by  bond,  or  other,  specialty ;  and  shall 
be  subject  to  the  like  remedies  proceedings  and 
process  in  any  Court  of  Law  or  Equity,  in  any.  of 
*'  the  said  plantations  respectively,  for  seising,  ex-* 
tending,  selling  or  disposing  of  any  such  houses, 
lands,  negroes  and  other  hereditaments  and  real 
'^  estates,  towards  the  satisfaction  of  such  debts,  du- 
**  ties  and  demands,  and  in  like  manner,  as  Personal 
**  Estates  in  any  of  the  said  plantations  respectively 
**  aie  .seised  extended. sold  or  disposed  of  for  the 
"  satisfoction  of  debts."  But  as  to  Negroes  this  Act 
has  been  repealed  by  St.  37  6.  3,0. 119. 

The  St.  25  O.  a,  c.  6,  (which  makes  void  all  be- 
quests to  the  attesting  Witnesses  of  a  Will,)  by  .s.  i  o, 
is  extended  to  American  Colonies  where  the  Statute 
of  Frauds  or  any  similar  Statuteis  in  force. 

By.St.  13  G.  2,  c.  7,  St.  2  G.  3,  c.  25,  and. St  13 
G.  3,  C..25,  Foreigners,  residing  for  seven  years  in.  an 
American  Colony,  and  taking  certain  Oaths,  (which 
rirtually  exclude  Roman  Cathotics,)  and  Foreign  Pro- 
testants serving  two  years  in  the  Royal  American 
S^ment,  or  as  Engineers  in  America,  and  taking  the 
Oaths,  are  naturalized,  and  mibde  capable  of  Grants- 
fiom  the  Crown  in  any  of  the  Colonies. 

By  St  13  G.  3^  c.  14,  Aliens,  whether  .Friends,  or 
Enemies,  may  lend  money  at  five  per  c&xt  on  Mort- 
gages in  the  West.  Indies  \  on  nonpayment,  the  lands 
to  be  sold. 

The  Statute  of  12  Ann,  St.  2,  c.  16,  s.  1,  (against 
Usury). does. not  extend  to  Ireland  or  the  Colonies; 
which  for  the  most  part  have  peculiar  Laws,  fixing  the 
greatest  rate  of  Interest  at  some  higher  point  than  in 
England.  But  where  a  Loan  was  made  in  this  Coun- 
try on  the  security  of  property  lying  beyond  sea,  it 
became  a  question  which  Legislature  should  give  the 
rule;  and. diis  doubt  was  in  the  first  place  removed 

by  St.  14  G.  3,  c.  79,  which  imposed  certain  restraints 
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on  such  traasi^tioiia,  and  paitieiilaily  raslciotod  tbe 
tnte  of  Interest  to  six  per  cent*  Tbie  Act  w9m  after- 
wards  explained  bj  St*  i  tc  a  0. 4,  c  51 ;  bat  novr 
by  St  3  6. 4,  c.  47»  the  last  ezplanatoiy  Act  is  re- 
pealed, and  the  former  seems  to  be  supenMsded;  for 
all  such  loans,  both  past  and  fbture,  and  the  seeniities 
for  them,  are  placed  on  the  same  footing  as  if  made  in 
Ireland,  or  in  the  West  Indian  Colony,  whoa  the 
mortgaged  property  is  situated. 

The  Act  for  establishing  a  Registry  of  Colonial* 
Slaves  in  Great  Britain  (1^.  59  O.  3,  c.  lao,)  has  in 
its  principal  provisions  been  folly  recited  and  confirmad 
by  St  5  0. 4,  €•  113,8. 37.  It  prohibits  all  sales,  mort- 
gages, and  charges  of  Slaves,  made  within  the  United 
Kingdom,  unless  the  Slaves  be  previously  registered 
at  the  Office  according  to  the  Returns  fiooi  the 
Colony,  and  enacts  that  after  1st  January  i8ao ''  no 
''  Deed  c^  Instrument  made  or  executed  within  iium 
United  Kingdom,  whereby  any  Slave  or  Slaves  in 
any  <^  the  said  C<4onies  shall  be  intended  to  be 
"  mortgaged,  sold,  charged  or  in  any  manner  trans- 
ferred or  conveyed,  or  any  estate  or  interest  herein 
**  created  or  raised,  shall  be  good  or  valid  in  Law, 
'*  to  pass  or  convey,  charge  or  affect  any  such  Slave 
or  ^ves,  unless  the  registered  name  and  descrip- 
tion, or  names  and  descriptions  of  such  Slave  et 
Slaves  shall  be  duly  set  forUi  in  sudi  Deed  or  Insim* 
ment,  or  in  some  Schedule  thereupon  indorsed  or 
thereto  annexed,  according  to  the  then  latest  Re^s- 
'*  tration,  or  corrected  Registration,  of  soch  Slave  or 
'«  leaves,  in  the  said  Office  of  the  R^strar  of  Slaves.* 
This  is  fidlowed  by  several  Provisoes ;  that  Instm* 
ments  shall  not  be  vitiated  by  the  mistakes  of  Clerks ; 

*  As  to  the  emancipetion  of  ^ves  by  force  of  the  Coounoii  Imwt 
whertver  its  cffBCt  ii  fiiU  and  unimpeded,  see  JPorfef  v.  Cedknaw, 
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AsbX  JUftgak^  Of  QkMf[tey  msodfe  Wfora  the  Aot^ 
(It  iiatf  i8ig)  may  \m  trangfened  as  foctnetly;  Uiat 
Wilkf  Probats8»  Lettera  of  AdfliiaaslralioB,  and  Chm- 
ttjranceft  and  AangnineBta  ittade  uader  tkw  aulhortty 
<if  a  CommMdon  of  Bankrti|]il^  tt  of  «iy  Court  of 
Jiartioe^  &ik  ahallnoibeaffectkl^  and  tbat  tke  iaaiii^ 
of  Rc^giatsred  81»0tt,  iMm  ain^e  tlM  laat  iUtlm^  d^ 
be  eoDiMend  aa  iUgiatoied« 

The  Batikrupt  Aet»8t.6<9w  4>'C»  i6>  8«€4,  om^owers 
the  CotmnissionerB  to  convey  all  lands,  tenements 
and  hereditaments,  not  only  in  England,  but  in 
Scotland,  Ireland,  or  in  any  of  the  Dominions,  Plan- 
tationsj  or  Colonies,  beUmgiBg  to  His  Maj«s^>  of 
which  the  Bankrupt ''  might,  acoordii^  to  the  Laws 
of  the  several  Countries^  Dominiona*  PlantatioBs 
or  Colonies,  have  disposed/' — "  Provided,  that 
where  according  to  the  laws  of  any  such  Plantation 
or  Colony  such  Deed  would  require  registration^ 
enrolment,  or  recordings  the  same  shall  be  so  r^gis- 
^  tered  enrolled  or  recorded  according  to  the  laws 
**  of  such  Plantation  or  Colony;  and  no  such  Deed 
shall  invalidate  the  title  of  any  purchaser  for  valua- 
ble consideration  prior  to  such  registration  enrol- 
ment or  recording,  without  notice  that  the  Cottl- 
^  mission  has  issued.'' 

And  by  s.  65,  Estates  Tail  of  Lands  in  Ireland 
may  be  barred  by  the  Deed  of  the  English  Cot&- 
missioners. 

Irtlaid. 

How  Ireland  became  subjeot  to  the  Common  Law 
of  England,  and  afterwards  to  all  English  Statutes 
down  to  the  10th  year  of  Hen.  7,  the  reader  will 
find  ia  i.  BL  Cooun.  \oo,  8cc.  Since  that  time  many 
mora  of  oar  Laws  have  been  adopted  by  the  Irish 
LegitlatiErey^  in  addition  to  its  own  peculiar  eaact- 
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ments ;  and  by  the  8th  Articfe  of  the  Act 
which  took  effect  on  the  ist  of  January  1801,  the 
existing  Laws  of  Ireland  wera  oonfiimed,  sobject  to 
such  alterations  as  might  be  afterwards  made  by  the 
Pariiament  of  the  United  Kingdom.  Hence  in  ques- 
tions relating  to  Real  Property  in  Ireland,  it  is  still 
necessary  to  consult  the  Irish  Statute  Book;  and 
therefore  some  notices  of  its  contents  are  here  sub- 
joined, in  the  order  of  the  preceding  IVeotise. 

Chap.  I. — Sect.  1. 

The  St.  4  H.  7>  c.  24,  is  in  force  in  Ireland ;  and 
by  the  Irish  St.  15  Car.  1,  c.  s,  the  Proclamations  are 
to  be  made  only  once  in  each  Term. 

Chap.  I. — Sect.  a. 

The  Statute  of  Uses,  and  that  for  the  Inrolmentof 
Bargains  and  Sales,  are  comprised  in  the  I.  St. 
10  Car.  1,  Sess.  2,  c.  1. 

The  Irish  Statute  of  Frauds  (7  W.  3,  c.  1 2,)  is  in  the 
same  words  with  that  of  England. 

By  I.  St.  6  Ann.  c.  10,  s.  15,  declarations  subsequent 
of  the  Uses  of  Fines  and  Recoveries  are  declared 
valid. 

Chap.  I. — Sect.  3. 

The  Statutes  relating  to  the  children  of  the  King's 
subjects,  bom  beyond  sea,  seem  from  their  nature  to 
be  applicable  to  sdl  parts  of  his  dominions.  And  by 
I.  i^t.  4  0. 1,  c.  g ;  19  8c  20  0. 3,  c.  29 ;  23  8c  24  0. 3, 
c.  38;  8c  36  0. 3,  c;  48,  all  Foreign  Protestants  coming 
to  settle  in  Ireland,  on  taking  certain  Oaths  are 
naturalized.  Also  by  I.  St.  32  O.  3,  c.  32,  Mortgages 
may  be  made  to  Aliens,  whether  Friends  or  Enemies 
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but  only  so  as  to  secure  to  them  the  benefit  of  the 
]dedge  by  oompelling  a  sale  of  the  Land,  tie.  and  not 
80  as  to  allow  their  enjoyment  of  it  as  Ileal  Property. 

By  I.  St.  2  O.  1,  c.  6,  Infimt  Trustees  and  Mort- 
gages may  convey  under  the  direction  of  the  Irish 
CSourt  of  Chancery  or  Exchequer.  And  by  I.  St.  5 
O.  a,  c.  8,  Trustees  and  Mortgagees  who  are  Idiots  or 
Lunatics,  or  their  Committees  in  their  names,  may 
convey  by  order  of  the  Irish  Chancellor.  Both  these 
Acts  are  amended  by  St.  7  Q.  4,  c.  43. 

By  I.  St.  1 1  Ann.  c.  3,  where  the  Lands  of  Infants 
are  bound  by  any  Agreement  for  the  renewal  of  Leases 
of  them  for  lives  (which  is  a  frequent  mode  of  holding 
in  Ireland)  their  Quaidians  are  empowered  to  make 
the  new  Leases  in  their  names  under  the  direction  of 
the  Court  of  Chancery  or  Exchequer.  If  the  Rever- 
sioner is  a  Feme  Covert,  beyond  Sea,  or  mm  compos, 
a  Master  in  Chancery  is  to  execute  the  Instrument  by 
order  of  the  Chancellor.  A  counterpart  is  required 
from  the  Lessee. 

By  I.  St.  28  G.  3,  c  35,  Officers  of  the  Courts  of 
Equity  are  empowered  on  Petition,  to  execute  Con- 
veyances in  the  names  of  any  persons  who  by  the 
Decrees  of  those  Courts  are  bound  to  make  such  Con- 
veyances to  Purchasers. 

By  I.  St.  10  Car.  1,  Sess.  3,  c.  6,  the  concurrence  . 
of  the  Wife  in  certain  Leases  is  required. 

By  I.  St.  2  Ann.  c.  6,  many  disabilities,  with 
respect  to  Real  Property,  were  inflicted  on  Papists ; 
but  they  are  removed  (except  so  far  as  concerns  Ad- 
vowsons  and  Borough  Towns)  on  taking  the  Oaths 
prescribed  by  I.  St.  33  G.  3,  c.  21 . 

By  I.  St.  32  G.  3,  c.  31,  a  license  of  Mortmain 
from  the  King  only  is  sufficient. 

The  Statute  against  Charitable  Devises  does  not 
extend  to  Ireland. 

By  I.  St.  10  &  11  Car.  i.  c.  3.  all  Grants  of 
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Choich,  Ucvpital,  and  College  *  PM^erty  («xoe|iit 
Offices)  aie  made  void ;  with  a  asriiig  of  Laaaea  by 
Indenture,  (of  which  a  Counterpart  moat  he  entered 
in  the  Regitter  Book  of  the  Chiuch,  &c.)  Sat  a 
Term  not  exceeding  twenty-one  yeata,  without  per» 
miaeion  of  Waste,  and  with  a  Bent  reaenred  t  eqoal 
to  half  the  yearly  vahie  of  the  property.  Bui  theae 
Leases  moat  not  indade  the  Dwelling  Hooaea  aaed 
by  the  Incumbents  for  the  most  part  of  <he  laal 
forty  years,  or  the§  Demesne  Lands  bdonging  to 
them.  And  all  former  Leases  of  the  same  property 
mnst  be  determined  within  I  one  year  after  the 
making  of  the  new  Lease.  For  Hooaea  in  Citiea 
and  Corporate  and  Market  Towna,  the  Term  ia  es« 
tended  to  forty  years ;  and  wherever  a  pieviooa  long 
lease  is  surrendered,  a  new  Lease  may,  with  the 
licence  of  the  Lord  Deputy  and  Couscal,  be  aada 
for  sixty  years. 

By  L  St.  10  8c  11  Car.  i,  c  a,  s.  7,  Leasee  and 
Charges,  8cc.  of  Benefices  with  Cure  of  Souk  were 
to  be  valid  only  during  residence  without  absence  for 
more  than  eighty  chiys  in  a  year.  But  this  part  of 
the  Act  has  been  repealed  by  St.  5  0. 4,  e.  91. 


*  As  to  Property  held  in  trust  for  a  Pkrish^  see  L  St.  ^  G.  3^ 
c.  44. 

t  As  to  Advows«»Sy  see  I.  Sc  1 0.  3,  c.  lH. 

t  By  I.  St.  as  O.  3,  c.  a3»  it  is  sufficMit  if  the  Bent  be  not 
less  than  has  been  pejmble  for  the  last  twentj  years. 

^  By  I.  St.  10  W.  3,  c.  6,  s.  7,  Rectors,  Vicars,  Curates,  8lc. 
are  prohibited  from  Leasii^  for  more  than  one  year,  such  parts  of 
their  Glebe  as  may  be  convenient  to  build  Manse  Houses  on  or 
to  be  occupied  therewith. 

Seefortberl.St.  15G.  a,  c.  5;  l9G.S,c,  16;  53G.S9C.oa. 

II  By  I.  St.  35  G.  3,  c.  23,  this  CooditioB,  fHiera  neglected  in 
Leases  then  ah^ady  made,  is  dispensed  with,  but  not  as  to  futare 
Leases. 

By  I.  St.  5  G.  2,  c.  4,  s.  4,  Leases  may  be  renewed  without 
Surrender  of  derivative  Leases. 
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'Sie  Husband's  Power  of  Diaeontinuaiice  of  his 
Wife's  EsUte  is  token  away  by  L  St.  10  Car.  i« 
Ses8.  3,  c.  6. 

The  two  Stotutes  of  Elii.  against  frauduleat  Con- 
veyances are  combined  in  the  I.  St.  10  Car.  1^ 
Sess.  a»  c.  3. 

By  L  St.  5  O.  d»  c.  7,  the  interest  of  money  is 
ledttced  to  6  per  cent,  nearly  in  the  words  of  the 
English  Statute. 

The  St.  53  O.  3,  c.  141,  (for  Inrolment  of  Annui* 
tiesO  does  not  extend  to  Irdand. 

By  I.  St.  6  Ann.  c*  a,  a  Registry  is  estoblished  at 
PuUin  for  all  Deeds  and  Wills  relating  to  Lands  in 
Ireland. 

By  I.  St.  10  Car.  1,  Sess.  3,  c.  6,  Leases  by 
Tenant  in  Tail,  or  in  right  of  his  Wife,  for  not  more 
dian  fcrty-one  years  or  three  Uves,  are  made  Tslid^ 
onconditionB  similar  to  those  in  the  English  Statute. 

The  St.  55  G.  3,  c.  147,  with  its  amendments, 
extends  to  Ireland.  See  St.  7  G.  4,  e.  66.  There 
have  also  been  Irish  Stotutes  for  the  exchange  of 
Church  Property,  as  I.  St.  s  Ann*  c.  10;  8  G.  1, 

0.  11 ;  15  &  16  G.  3,  c.  17.  And  for  charging  en  the 
Benefice  part  of  the  money  laid  out  in  building,  a» 
L  St.  10  W.  3,  c.  6 ;  13  G.  1,  c  10 ;  48  G.  3,  c.  65  f 

49  O*  Sy  <^*  i03«  ^^  fo'  ^  augmentation  of  BenC'^ 
fices,  the  I.  St  10  &  11  Car.  i,  c.  2,  which  enable* 
the  restitution  of  Impropriations ;  I.  St.  15  Car.  i^ 
c.  11,  which  authorizes  the  Grant  of  ten  acres  for 
Glebe.    See  also  I.  St.  8  G.  1,  c.  12.    And  by 

1.  St.  1  G.  2,  c.  15)  Tenant  in  Tdl  in  possession, 
and  by  I.  St  3  G.  2,  c  12,  Tenant  for  Life  with  im- 
mediate remainder  to  his  issue,  is  empowered  to 
make  such  Grants  as  if  he  were  Tenant  in  fee.  See 
further  I.  St.  31  G.  2,0.  11,  and  St.  4  G.  4,  c.  86; 
7  G.  4,  c.  66. 

By  St  50  G.  3,  c.  33,  Tenanto  in  Tail,  Sic.  are 
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empowered  to  grant  two  acres  of  Land  (Iriah  Plan- 
tation Measure)  for  Schools.  See  further  St  53 
G.  3,  c.  107 ;  4  0. 4,  c.  86. 

By  I.  St.  27  6.  3y  c.  ao.  Tenants  in  Tail,  or  for 
life  with  immediate  remainder  to  their  issue,  may 
make  Leases  for  three  lives,  renewable  for  ever,  at 
not  more  than  fifteen  acres  Plantation  Measure,  not 
being  part  of  their  Demesne,  to  persons  engaging  to 
build  on  the  gronnd  for  the  purpose  of  carrying  on 
the  Linen  Manufacture. 

By  L  St.  10  G.  1,  c.  6,  Ecclesiastics,  Tenants  for 
Life,  &c..  Guardians  and  Committees,  are  empowered 
to  gtant  Leases  of  Mines,  whether  already  opened 
or  not,  for  thirty-one  years.  And  as  to  Coal  Mines, 
by  L  St.  23  G.  2,  c.  g,  the  Term  is  extended  to 
forty-one  years.  See  further  St.  46  G.  3,  c*  71. 
More  extensive  Powers  of  leasing  to  the  Royal 
Mining  Company  only  are  given  by  I.  St  31  G.  3, 

C.39- 

By  St.  56  G.  3,  c.  55,  Powers  of  Sale  to  the  Di- 
rectors of  all  Works  relating  to  Inland  .Navigation 
aie  given  to  various  limited  proprietors. 

By  I.  St  8  G.  1,  c.  5,  for  the  purpose  of  straightp 
ening  boundaries.  Lessees  with  the  concurrence  of 
Reversioners,  (entitled  at  least  for.  their  lives  with 
remainder  to  their  sons  in  tail  male,)  are  empow^ed 
to  make  Exchanges, .  and  grant  perpetual  Rent 
Charges  for  their  equalization.  But  the  lands  ex- 
changed are  not  to  exceed  two  acres.  Plantation 
Measure,  for  every  one  hundred  perches  (of  twenty 
one  feet  each)  of  the  boundary  line. 

The  General  Inclosure  Act  does .  not  appear  to  be 
adapted  to  Ireland,  nor  is  that  country  included  in 
the  Land  Tax  Redemption  Act. 

By  L  St  38  G.  3,  c.  72,  the  Conmiissioners  of 
the  Treasury,  with  the  consent  of  the  Lord  Lieu- 
tenant, are  empowered  to  sell  certain  Rents  and  Lands 
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of  the  Cfown :  but  this  Statute  is  in  part  repealed 
by  St*  47  O.  3>  Sess.  i.  c.  16.  See  further  I.  St. 
39  O*  3»  <^-  33 ;  <^<1  especially  St.  7  &  8  0. 4»c.  68. 

By  the  Bankrupt  Act  of  6  O.  4,  c«  i6»  the  Com- 
missioners are  empowered  to  dispose  of  the  Bank- 
rupt's Property  in  Ireland,  as  in  all  other  parts  of 
the  King's  Dominions.  But  it  is  provided  that  the 
Act  shall  not  extend  to  Ireland  except  where  it  is 
expressly  mentioned.  And  the  General  Bankrupt 
Act  now  in  force  in  that  Country  is  the  I.  St.  1 1  &  12 
O.  3,  c.  8>  amended  by  I.  St.  19  &  20  G.  3,  c.  25, 
and  made  perpetual  by  I.  St.  36  G.  3,  c.  34. 

The  Act  for  relief  of  Insolvent  Debtors  which  is 
now  in  force  in  Ireland,  is  the  St.  1  &  2  G.  4,  c.  59, 
amended  by  3  G.  4,  c.  124,  and  continued  for  one 
year  by  7  &  8  G.  4,  c.  22. 

By  I.  St.  21  &  22  O.  3,  c.  20,  the  lands  of  Ac- 
countants to  the  Crown  are  charged  with  their 
present  and  future  arrearages  as  in  England.  The 
specialty  debts  of  the  Ancestor  to  the  Crown  are 
also  made  a  charge  on  the  land  in  the  hands  of  the 
heir,  whether  he  take  them  by  descent  or  by  Settle- 
ment ;  and  the  King  is  empowered  to  sell  the  Lands 
so  charged  by  his  Letters  Patent.  Further  pro- 
visions on  this  subject  are  contained  in  I.  St.  25  G.  3, 
c.  53 ;  which  also  directs  a  Commission  to  be  issued 
from  the  Court  of  Exchequer  to  ascertain  the  debt, 
and  makes  an  attested  Copy  of  this  Commission^ 
and  the  Finding  under  it,  conclusiye  evidence  of  the 
amount. 

Chap.  I. — Sect.  4. 

The  two  Statutes  of  H.  8,  relating  to  Wills,  are 
combined  in  the  I.  St.  10  Car.  i,  Sess.  2,  c.  2»  and 
the  restrictions  in  respect  of  Tenure  are  removed  by 
I.  St.  14  8c  15  Car.  2,  c.  19.  The  provisions  also  of 
the  Statute  of  Frauds  are  contained  in  I.  St.  7  W.  3, 
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CIS.    And  the  Statute  relating  to  the  cndibility  of 
WitneaacB  ia  copied  in  the  I.  St.  25  G.  s,  o.  ii« 

Chap.  I. — Sect.  5. 

The  St.  64  G.  3,  c  145,  for  taking  away  Cer- 
raption  of  Blood  in  certain  caaes,  aeema,  fipom  its 
natufe,  to  extend  to  all  the  King^s  dominioiiB;  as 
does  the  St.  ii  8c  12  W.  3,  c.6»  for  enablii^ descents 
to  be  deiired  throngh  Aliens^  with  its  amendment. 

The  proTisions  relating  to  Jointures  are  contained 
in  the  Irish  Statute  of  Usea. 

Chap.  I. — Sect.  6. 

By  I.  St.  10  Car.  1,  Seas.  2,  c.  7,  a  Disseisin  most 
be  immediately  fcdlowed  by  five  years  of  ^piiet  pos- 
session, or  81  subsequent  descent  will  not  take  away 
the  Entry  of  the  person  who  has  right. 

The  Statutes  of  limitation  of  H.  8,  and  Jac.  1,  are 
incorporated  in  L  St.  lo  Car.  1,  Seas,  s,  c.  6;  bat 
Actions  grounded  on  the  party's  own  Seisin  are 
limited  to  twenty  years.  There  is  ako  a  Saving  of 
Church  Property. 

By  I.  St  8  G.  i»  c.  4,  where  any  Claimants  of 
Lands,  &c.,  or  those  under  whom  they  elaimed,  had 
not  been  in  possession  within  twenty  years  before  the 
12th  of  September  1721,  they  were  required  to  s«e 
within  five  years  firom  that  day,  or  firom  their  tight  of 
Action  accrued,  or  from  the  removal  of  disabilities : 
but  the  rights  of  the  Crown  were  saved.  These  have 
not  been  subjected  in  Ireland  to  any  general  limit- 
ation until  ihe  St.  48  O.  3,  c«  47^  placed  the  two 
countries  on  the  same  footing  in  this  respect. 

Hie  L  St.  6  Ann.  c.  10,  s.  16,  relatii^  to  CfaLuns 
and  Entries  for  avoiding  Fines^  fcc.  corresponds  to 
the  English  Statute  of  4  Ann.  c.  i6»  s.  i6. 
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Chap,  I. — Sect.  7. 

Tba  Lftnd  Tax  Acts  and  Poor  Laws  have  not 
extended  to  Ireland, 

The  last  General  Stam^  Act  for  Ireland,  is  the 
St.  56  G.  3,  c.  56 ;  the  question  whether  this  or  the 
GngUsh  Act  shall  be  applicable,  depends  upon  the 
sitiiatioa  of  the  Property,  and  not  on  the  place 
whose  the  deed  is  executed.  See  St.  1  &  a  G.  4. 
c.  &5i  a»d  3  G.  4,  c.  1 17,  a.  5. 

Tliere  is  (it  is  believed)  no  Irish  Statute  relating 
to  the  Copies  of  Bargains  and  Sales. 

By  I*  St.  9  G.  a.  c.  5^  amended  and  made  perpe- 
tual by  h  St  1  G.  3«  c.  3,  the  Recital  of  the  Lease 
in  the^  llelease  is  in  alt  cases  sufficient  evidence ; 
and  in  pleading  a  Lease  and  Release,  it  ie  only 
neeessary  to  prodace  the  latter. 

Hy  I'  St,  36  G.  3,  c.  13,  Acta  of  Parliament  com- 
menee  their  operation  (unless  otherwise  provided) 
from  the  day  of  thek  receiving  the  Royal  Assent» 
whieh  IB  writtea  on  the  RolL 

By  L  St  35  G.  3,  c.  39,  Grants  of  Irish  Lands  by 
Pateol  under  the  Great  Seal  of  England  are  declared 
to  be  as  vaKd  as  if  made  under  the  Great  Seal  of 
Irdand. 

By  I.  St.  12  Eliz.  c.  2,  Exemplifications  of  Re- 
cords are  oi  the  same  force  as  the  originals. 

By  I.  St.  la  Car.  1,  Sess.  2,  c*  10,  Fines  and 
Recoveries,  are  not  to  be  reversed  f<Mr  want  of  form  in 

WOfdBA&C. 

By  I.  St.  4  G.  1,  c.  10,  Writs  of  Error  for  re- 
vecsing  Fines  aad  Recoveries  mast  be  brought 
wkhtn  ten  years  from  their  completion^  or  five  years 
ftemthe  removal  of  disabilities ;  and,  by  I.  St.  6  G.  1, 
e.  6y  other  Writ<i  of  Error  within  twenty  years  from 
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the  Judgment,  or  five  yean  fiom  the  remoYal  of 
disabilities. 

In  Ireland  the  words  Moontain,  Bog,  Town, 
Quarter,  are  good  general  descriptions.  Cattmgkam 
T.  King,  I  Burr.  623 ;  Massey  v.  Rice,  Cowp.  346. 

By  I.  St.  15  Car,  1,  c.  6,  all  patents  granted 
under  Commissions  of  Grace  are  to  be  oonstrued 
lavourably  to  the  Patentees. 

The  Irish  Registry  Act  (I  St.  6  Ann.  c  s,  as 
amended  by  I.  St  8  Ann.  c.  10;  8  O.  1,  c.  15;  and 
25  Q»  3»  c.  47,)  agrees  in  general  with  the  St.  6  Ann. 
c.  35f  for  the  East  Riding  of  Yorkshire.  The  dif- 
ference relating  to  Equitable  rights  will  be  noticed 
in  its  proper  place.  The  Act  does  not  extend  to 
Leases  not  exceeding  twenty-one  years,  and  attended 
with  possession.  The  Raster  it  seems,  ought  to 
contain  not  only  the  date  of  the  Deed,  but  the  time 
of  its^being  perfected. 

Where  a  Will  is  contested,  &c.  it  is  not  required 
that  in  the  interim  a  Memorial  of  that  fact  should 
be  registered.  By  I.  St.  8  Ann.  c.  10,  amended  by 
L  St.  8  G.  1,  c.  15,  a  Certificate  of  the  discharge  of 
a  Mortgage  may  be  entered,  to  remain  upon  Record. 
And  by  the  latter  Statute  amended  by  I.  St.  25  G«  3, 
c.  47,  the  Registrar  is  directed  to  give  Negative  Cer- 
tificates, specifying  all  and  the  only  Instruments 
which  appear  on  the  Register  durii^  any  given 
period. 

Where  deeds  relating  to  Irish  Property  are  exe- 
cuted in  Great  Britain,  the  mode  of  registering  them 
at  Dublin  is  now  regulated  by  St.  3  G.  4,  c.  116. 

By  I.  St.  5  G.  2,  c.  4,  s.  10,  no  Instrument  by  a 
Tradesman,  charging  any  of  his  effects  after  his 
death  for  his  Widow  or  Children,  shall  be  valid 
against  Creditors,  unless  registered  in  four  months. 

By  I.  St.  33  G.  2,  c.  14,  Conveyances  by  Bankers 
(except  Leases  for  not  more  than  three  lives  or  thirty- 
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oiie  y^ars  &t  Rack-ra:it)  are  void  against  Creditonr 
unleaa  registered  within  one  calendar  ifionth^  or  if 
executed  out  of  Ireland,  within  three* 

By  I.  St«  36  6.  3,  c.  as,  Freehdds  do  not  giye 
the  right  of  voting  for  the  representation  of  the 
Ckmnty,  unless  registered  with  the  Clerk  of  the 
Peace  six  Calendar  Months  before  the  Election. 
See  further  St.  57  G.  3,  c.  131 ;  4  G.  4,  c.  36  &  66» 

There  seems  to  be  no  Legislative  provision  for 
Parish  Registers  in  Ireland. 

CuAP«  II. — Sect.  1. 

■ 

The  limitation  of  Formedons  to  twenty  years,  is 
contained  in  the  I.  St.  10  CTar.  1,  Sess.  2,  c.  6. 

Chap.  II. — Sect.  2. 

By  I.  St.  6  Ann.  c.  10,  s.  19,  Warranties  by 
Tenant  for  life,  and  Collateral  Warranties  by  an 
Ancestor  having  no  estate  of  inheritance  in  posses- 
sion, are  made  void  against  the  heir. 

By  I.  Sl  21  G.  2,  c.  11,  the  Tenant  to  the  Praecipe 
may  be  created  at  any  time  during  the  Term.  And 
by  the  same  Statute,  as  also  by  I.  St.  8  G.  1,  c.  6, 
8.  12,  Leases  for  Lives,  with  Rent  reserved,  are  no 
obstacle  to  the  Recovery.  The  I.  St.  21  G.  a,  c.  11, 
also  contains  provisions  similar  to  those  in  the 
English  Act,  to  supply  the  loss  of  the  Deed  or  of 
the  Recovery  Roll ;  but  future  Deeds,  to  be  evidence 
of  a  Recovery,  must  be  acknowledged  before  a 
Justice  of  the  Court  of  Common  Pleas,  and  inrolled 
there. 

•  By  1.  St.  10  Car.  1,  Sess.  2,  c.  8,  a  Fine  ^th  PkXH 
donations  by  Tenant  in  Tail,  bars  the  entail  as  in . 
England.    The  English  Statute  of  1 1  H.  7,  c.  to, 

h   L 
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aguiiftt  thB  WMow'i  ^eMAcHEt,  i«  abo  made  an  Iridi' 
IaW;  «lid  die  Aiet  ddes  not  ^ktfiHd  U  Gilka  fiom  dw 
Crown. 

fiy  I.  St.  i<>  €ttr«  i>  SdBs.  3^  t.6.  Tenant  in  flail 
Mty  nfeJce  leaMst^Mr  41  yeato  oc  tbff«e  Uvite^vnitH' 
Ae  like  eoiiditiens  an  m  the  Ex^liril  Statute. 

Chap.  III.— Sfetx.  1. 

i  > 

The  I.  St.  7  W.  3»  c.  i«,  coHtaibB  the  proTittOn 
of  the  Statute  of  Frauds  relating  to  Eatates  pur 
-autre  vie. 

By  I.  St  7  W.  3,  c.  8,  if  the  ceitui  que  vie  be 
beyond  sea,  or  absent  himself  within  the  Kealm, 
for  seven  years,  he  may  be  presumed  dead,  if  no 
proof  to  the  contrary ;  but  if  he  return,  the  Tenant 
is  to  be  reinstated  and  recover  the  mesne  profits. 

By  St.  7  G.  4,  c.  29,  some  generai  restraints  are 
knposed  upon  Assignments  and  Demises  by  Lcoeccik 

Chap.  IV. — SeW.  li 

The  I.  St.  8  Affln.  c.  4,  is  identieal  wiA  the 
Englisfa  Stiitttte  for  veistiiig  Remainders  in  pgalltu- 
mouli  children* 

Cha^.  V.-^Skct.  1. 

fiy  I.  St  1^  Car.  i>  Seas,  a,  c^  4^  CovoMnta  and 
Condkiens,  betwe^  Landlodi  aiid  Tenant,  are  ttade 
te  nm  with  the  Ltad  on  both  aidlea. 

ByLSt  17  8(^18  Car.  «^c.  1 L^  mada^peiyetMl 
bi^  LSit^  W,^c.7»ExtaiilsiuresQt.te.lie  avqaiajL 
because  part  of  the  land  which  was  liable  has  faeaft . 
omilted;  knt  ihe  ii|j^.tif  Mlrtri>iilidd.,beMeiaibi 
seirenl  ewtiers  ia  saved.    Aee  foitfMr  L  $t  «6iOia4», 
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By  L  St..  8  O.  i>  c.  4»  tiie  lapse  of  twenty  yem 
since  the  last  pwyBMst  of  intenst,  ^  ic  made  a  bar 
to  actioDs  and  snits  on  Bond,  Judgment,  Statute,  or 
Recc^nizance. 

By  I.  St.  8  G.  1,  c.  6,  s.  8,  Officen  of  the  four 
Courts  at  Dublin  are  directed  to  give  Nqgatire  Cer<- 
tificates  of  Judgments,  Statutes,  and  Recognizances, 
and  made  answerable  for  their  accuracy. 

The  provieicms  of  the  Statute  of  Frauds  relating 

to  Judgments,    Executions,  8cc.  are   contained  in 

I.  S t  7  W.  3,  c.  1 2 ;  and  as  to  Dockets,  see  L  St. 

3  G.  2,  c.  7,  made  perpetual  by  L  St.  13  &  14  G.  3, 
c.  42* 

By  L  St.  9  G.  2,  c.  5,  and  ag  G.  2,  c.  14,  both 
Made  perpetual  by  L  St  11  8c  12  G.  3,  c  19, 
Assignees  of  Judgments,  and  Statutes  (the  Assign- 
ment being  entered  on  the  Roll)  may  sue  execution, 
#r  bring  Actions  of  Debt,  in  their  own  names. 

JHf  1.  St.  ai  &  22  G.  3,  c.  20,  all  obligations 
coDceming  the  King  are  to  have  the  effect  of  Statutes 
Staple;  but  the  lands  of  the  Obligors^  when  they 
come  into  the  hands  of  other  persons,  are  to  be  haUf 
**  whoQy  and  entirely  and  in  no  ways  severally.^ 
The  Lands  of  Accountants  to  (he  Crown  are  alto 
made  liaUe  as  by  Statute  Staple  Aom  their  entry 
upon  office^  &c. 

Tlie  I.  St.  4  Ann.  c.  5,  answers  to  the  English 
Statute  of  Fmudulent  Devises* 

Chap.  V. — Sect.  3. 

The  piovisioBs  of  the  Statute  of  naada  relating 
to  Nuncupative  WiUs  aie  contained  in  the  L  St. 
7  W.  3,  c.  itt. 

The  prindpal  enactments  of  the  English  Statntsa 
of  Distribution  are  contained  in  L  St.  7  W.  3,  «.fi. 
.   By  St.  58  G«  3»  e^8i.  Probate  is  not  to  be  granted 

L  t  2 
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by  the  Ecclesiastical  Courts  in  Ireland  to  an  Eze^ 
cQtor  while  under  twenty^ne  3rears  of  age. 

Chap,  VI. — Sect.  i. 

By  I.  St,  14  8t  15  Car.  2,  c.  10,  Military  Tenures 
are  abolished,  and  Testamentary  Guardianships  intro- 
duced. 

By  I.  St.  10  Car.  1,  Sess.  ^,  c.  6,  Avowries  arc 
limited  to  40  years. 

Chap.  VI. — Sect.  2. 

By  virtue  of  several  Statutes,  the  remedies  for  re- 
covery of  Rents  in  Ireland  are  now  almost  in  aH 
particulars  the  same  as  in  England.  In  some  re- 
spects indeed  the  former  country  has  the  advantage. 
Thus  by  I.  St.  25' Q.  2,c.  13,  where  the  double  value, 
to  be  exacted  from  a  Tenant  who  continues  his  occu- 
pation after  Notice  to  quit  given  to  him,  is  under  20/.; 
and  by  St.  56  G.  3,  c.  88,  amended  by  St,  58  0. 3, 
c.  39  *&  St.  1  G.  4,  c.  41,  where  the  Rent  is  under 
50/.  and  a  whole  year's  Rent  is  due;  theamount  may 
be  recovered  by  the  summary  process  of  Civil  Bill. 
And  by  I.  St.  ^  G.  1,  c.  2,  upon  Ejectment  against  a 
Tenant  for  non-payment  of  Rent,  a  Mortgagee  of  the 
Lease,  though  not  in  possession,  if  he  do  not  pay  the 
arrears  and  costs  within  nine  months,  is  barred ;  also 
by  I.  St.  5  G.  2,  c.  4,  the  Landlord  may  bring  Eject- 
ment wherever  a  year's  Rent  is  due,  though  there  be 
no  Clause  of  Re-entry  in  the  Lease.  And  by  L  St. 
25  G.  2,  c.  13,  he  may  either  distrain  or  bring  Eject- 
ment, though  the  Tenant's  possession  be  not  referable 
to  an  actual  Demise.  Provision  is  made  for  relief 
against  uiJawful  or  excessive  Diatrftses  by  St.  7  &  8 
G.  4,  c,  69* 
.  By  L  St.  6  Ann*  c'  lo,  and  15  G.  2,^0  •$,  the  Law 


of  Atlorotments  is  reduced  to  the  like  atate  as  in 
England. 

The  clauses  relating  to  Rents  in  the  Statute  of  Uses 
are  contained  in  I.  St.  )io  Car.  i,  Sess.  2^  c.  i* 

Chap.  VI. — Sect.  4. 

By  I.  St.  28  G.  3,  c.  29,  the  Tithes  of  Hemp  are 
fixed  at  5  s.  per  acre. 

By  I.  St.  33  G.  ^,  c.  25,  Barren  Land  is  exenqpted 
from  Tithe  lor  seven  years  after  improyement. 

By  St.  54  G.  3,  c.  689  for  Ireland^  Tithes  not  ex- 
ceeding 10/.  or  in  the  case  of  Quakers,  50/.  may  be 
recovered  by  summary  process.  This  Act  also  regu- 
lates the  proceedings  of  Ecclesiastical  Courts,  and 
limits  Actions  for  Tithe  to  six  years. 

By  I.  St.  28  H.  8,  c.  16,  the  Lands,  Tithes  8cc.  of 
certain  Religious  Houses  are  given  to  the  King. 

By  L  St.  33  H.  8,  Sess.  2,  c.  5,  the  property  of 
other  Abbeys,  dec.  and  of  the  Knightss^f  St^.  John,  is 
given  to  the  King;  and  here  the  Clause  for  the  con- 
tinuance of  exemptions  from  Tithe  is  introduced. 

By  L  St.  14  8c  15  Car.  2,  c.  lo,  provision  is  made 
for  the  union  or  division  of  Parishes  in  certain  cases. 
See  further  L  St.  2  G.  1,  c.  14.  See  also  St.  6  G.  4, 
c.  gg,  and  particularly  7  &  8  G.  4,  c.  43. 

By  I.  St.  33  H.  8,  c.  14,  Commissioners  are  ap- 
pointed to  erect  Vicarages,  ivhere  Appropriations  have 
been  given  to  the  Crown.    , 

By  L  St.  33  H.  8,c.  12,  Laymen  may  sue  for  Tithes 
in  the  Ecclesiastical  Courts,  and  the  Title  to  them  is 
made  the  subject  of  a  Real  Actidn. 

As  to  Leases  of  Tithes  by  Ecclesiastical  Persons, 
see  St*  36.4,0. 125. 

By  St.  4  G.  4,  c.  99,  amended  by  St.  5  G.  4,  c.  63, 
piabUc  provisions  are  made  for  die  establishment  of 
Compositions  for  Tithes.  See  further  St.  7  O.  4, 
c.  62 ;  and  7  &  8  G.  4,  c.  60. 

Li-3 
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The  I.  St.  2  0. 1,  c.  IS,  coQteitts  a  Cwfinnatioci  of 
Letters  Patent  of  Q.  Anne,  by  which  the  Pint  Pruito 
are  granted  to  Trustees,  and  Ihe  ZWii^M*  reteaeedto 
the  Clergy.  See  further  I.  St  lo  G;  i,  c.  7 ;  99  O.  2» 
c.  18;  St.  4  0. 4,  c.  86. 

Chap.  VI. — Sect.  5. 

By  L  St.  1  G.  2,  c.  ^3,  made  perpetual  by  L  St. 
13  G.  2,  C.4,  Usurpation  does  not  displace  the  Bight 
to  an  AdTOwson. 

I  have  not  found  any  Statutes  of  the  Irish  Parlia- 
ment relating  to  Simony,  except  a  Clause  in  L  St. 
10  &  11  Car.  i,c.  2,s.  7,  which  makes  void  all  Bonds, 
&c.  for  Resignation ;  and  does  not  appear  to  be  in- 
cluded in  the  Repeal  by  St.  5  G.  4,  c.  91. 

Chap.VIL 

In  the  I.  St.  14  &  15  Oar.  2,  c.  19,  for  converting 
Tenures  into  Free  and  Common  Socage,  Copyholcb 

are  excepted ;  but  they  are  seldom  elsewhere  men- 
tioned in  the  Irish  Statute  BodL. 

Chap.  VIII.— -Sect.  i. 

It  has  already  been  stated  that  the  provisioas  of  the 
Statute  of  Frauds,  and  of  the  Statutes  of  Distribatkm 
have  been  adopted  in  Ireland. 

By  I.  St.  19  &  so  G.  3,  c.  30,  where  Toianta  vx^ 
der  Leases  for  lives  are  entitled,by  virtue  of  the  Cove- 
nants, to  perpetual  renewals  on  payment  of  certaaa 
Fines,  8cc  the  n^lect  to  tender  such  Fines,in  the  al>- 
sence  of  Fraud,  is  not  to  bar  the  Bquitabte  Ri^t  W 
such  renewal. 

By  St  58  G.  3»  c.  46^  an  Estate  Tail  k  Moa«y  4tt- 
rected  to  be  laid  out  in  I^od  may  be  bailed  by  Pefi- 
"^  tion,  &c. 


Chap.  VIII. — Sbct.  2. 

It  is  the  common  practice  in  Ireland,  on  %  Suit  for 
Foreclosure  of  a  Mortgage,  to  order  a  Sale ;  which 
explains  the  I.  St.  32  G.  3,  c.  32,  for  enabling  Aliens 
to  be  Mortgagees.    See  13  V.  J.  205,  ante  p.  504, 

Chap.  VJII.— Sect.  3. 

The  Clauses  of  the  Statute  of  Frauds  here  men* 
tioned  are  also  in  the  Irish  Law. 

The  Irish  Re^stry  Act,  by  directing  that  Instru- 
ments duly  registered  ''  shall  be  deemed  and  taken 
"  as  good  and  effectual  both  in  Law  and  Equity  ac- 
*  cording  to  the  priority  of  time  of  registering/*  ike. 
has  deprived  the  purchaser  of  the  Legal  Estate  of  any 
benefit  which  he  might  otherwise  claim  from  want  of 
Notice  of  Equitable  Charges -which  haye  been  regis- 
tered before  his  own  Conveyance  (Bushell  v.  Bushell, 
1  Scho.  and  Lefr.  go.)  than  which  indeed  nothing  can 
be  more  reasonable;  for  it  is  his  own  fault  if  he  neg- 
lect to  search  the  Register. 


The  West  Indies. 


The  foUowing  notes  of  the  Laws  of  our  West  Indian 
Cdojiief  ar9  pivnoipaily  extracted  from  the  valuable 
worl^  of  Mn  Howard  lately  published,  which  is  iur 
aa^  "  The  Laws  of  the  British  Colonies  in  the  West 
Indies  and  other  parts  of  America  concerning  real 
and  personal  projiftty  and  mannmimon  of  slav^ 
**  with  a  vi^w  pf  the  constitution  of  eadi  colony/' 
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Jamaica, 

This  Tdand  was  captured  by  the  English  in  1655^ 
but  being  thereupon  deserted  by  the  former  inhabit- 
antSy  it  seems  to  be  more  properly  considered  as  a 
Colony  than  as  a  conquest;  see  4  Burr.  2500 ;  Cowp. 
2i2«  By  an  Act  of  Assembly  of  1  G.  2^  c.  i,  s.  22,  it 
is  declared  ''  that  all  such  laws  and  statutes  of 
''  England  as  haye  been  at  any  time  esteemed,  intio- 
**  duced>  used,  accepted  or  received  as  laws  in  this 
^'  Island  shall  be  and  continue  laws  of  this  His 
"  Majesty's  Island  of  Jamaica  for  ever."  It  has  a 
Supremt  Court  of  Law,  with  other  subordinate  Courts. 
A  Court  of  Chancery  is  held  by  the  Grovemor,  and 
also  a  Court  of  Ordinary  for  Ecclesiastical  mattera. 
The  Governor  and  Council  also  constitute  a  Court  of 
Error,  which  receives  appeals  from  the  Supreme  Court; 
and,  as  in  other  Colonies,  Appeals  (under  certain  res- 
trictions) may  be  made  in  the  last  resort  to  the  King 
in  his  Privy  Council. 

By  an  Act  of  Assembly  of  33  Car.  2,  c.  12,  ''A 
*'  Deed  in  due  form  of  law  made,  and  within  three 
"  months  after  the  date  thereof  acknowledged  by  the 
"  party  or  parties  that  grant  the  same,  or  proved  by 
"  theoathof  one  suflBcient  witnesses  more,  b^Mre  the 
"  Governor  or  some  one  of  the  Judges  of  the  Coorts 
'*  of  this  Island,  and  the  same  recorded  at  length  in 
"  the  Office  of  Enrolments*'  at  St.  Jago  de  la  Vega, 
within  the  three  months,  shall  be  valid  without  livery 
or  other  ceremony.  A  Deed  without  such  acknowledge 
mentor  proof  and  enrofanent,  is  madeinsuffidentto  pass 
Freehold,  or  to  grant  a  Lease  for  above  three  years. 
Deeds  made  out  of  the  Island  may  be  recorded  within 
six  Months  after  their  arrival.  By  10  Ann.  c.  4,  and 
60  G.  3,  c.  23,  s.  1,  the  Secretary  is  to  record  the  Deed 
within  ninety  days  after  it  has  been  brought  to  the 


Office,  and  indorse  upon  it  the  day  of  its  coming  to 

his  hands,  which  shall  be  considered  the  day  of  En* 

rolment.    By  4  G.  a,  c.  5,  s.  a,  the  Enrolment  is  as 

good  evidence  as  the  Original ;  and  this  provision  ex* 

tends  to  Wills  "  duly  executed  according  to  law,  and 

''  proved  before  the  Oovemor  or  Commander  in  Chief 

''  by  one  or  more  of  the  subscribing  witnesses  thereto/^ 

By  8.  3,  an  Exemplification  under  the  seal  of  an 

Archbishop,  (attested  as  such  and  afterwards  enrolled 

or  recorded  in  the  Island,)  of  any  Will  after  Probate, 

is  made  good  evidence  of  title  to  any  lands,  tenements, 

hereditamentB  or  estate  whatsoever  under  the  WiU. 

By  s.  5»  future  Deeds  made  within  the  Island  must 

be  recorded  within  ninety  days  firom  the  date,  or  will 

be  void  against  subsequent  purchasers  or  mortgagees, 

though  not  against  the  Grantor  or  his  heirs.    By  s.  7, 

Deeds  executed  out  of  the  Island  must  be  recorded 

within  six  (altered  by  16  G.  2,  c.  5,  to  twelve)  calen* 

dar  months  from  the  date,  and  within  ninety  days 

from  the  arrival  of  the  Ship  which  brings  them. 

By  24  G.  12,  c.  9,  Deeds  executed  in  Great  Britain, 
Ireland,  Sec.  may  be  proved  or  acknowledged  beforo  the 
Chief  Magistrate  of  any  City  or  Town  Corpomte  thero, 
and  certified  under  its  Common  Seal* 

By  33  Car.  a,  c.  32,  s.  3,  all  Bills  of  Sale  and  Con« 
veyances  made  by  Husband  and  Wife,  and  acknow- 
ledged beforo  the  Judge  of  any  Court  of  Record  with- 
in die  Island,  and  duly  recorded,  shall  have  the  same  . 
efiect  as  if  the  lands  or  tenements  had  passed  by  Fine 
and  Recovery  in  any  of  His  Majesty's  Courts  of  West* 
minster.  By  2  Ann.  c.  7,  s.  15,  the  acknowledgment 
for  this  purpose  may  be  made  beforo  the  Mayor  of  any 
City  in  England  or  Ireland. 

By  10  Ann.  c.  12,  all  Conveyances  for  valuable 
consideration  (unless  made  by  infants  or  persons  of 
nonsane  memory)  to  have  the  effect  of  Fine  and 
Recovery. 
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By  8  G.  i«  c  6,  PartitiQiia  between  Joittt4eBMtt> 
Tenauts  in  Common,  and  Copaioeneis,  WPt  ftofifaitod. 

By  4  O.  s»  c.  4,  seven  years  peaceable  poaeeeeion 
of  Lands,  Tenements,  *  Negioes  or  Hereditameots  hy 
virtue  of  any  Deed,  Will  or  Conveyanoe,  or  of  any 
Patent  for  which  quit  rent  baa  been  paid  for  tven^ 
years  or  from  its  date,  (thoi^h  tbe  Patent  or  the 
Amigmt&oi  of  it  be  lost,)  or  by  virtne  of  any  Order, 
having  paid  qnit-rent  for  the  like  time,  is  made  aft 
absolute  bar  to  all  claims,  exeqpt  the  claims  ^  In* 
fants.  Femes  Covert  and  peraons  of  nnsoand  memnry^ 
whieh  shall  be  made  within  three  yearn  after  removal 
of  their  disabilities.  But  the  possession  of  Trustees^ 
Mortgagees,  Gnardians,  Attomies^  Leasees  and  Te* 
nants  of  Particular  Estates,  is  entirely  excepted  out 
qt  the  Act^  This  Act  is  explained  by  14  G.  3,  c.  51 
and  see  as  to  the  construction  of  it,  Bedford  v.  Ifdde, 
17  V.J.  87. 

By  24  ^*  ^  c.  19,  sales  of  Land  by  the  Provost 
Marshal,  upon  ^eicutbiis  for  debt,  are  r^^ula&ed. 
By  s.  10,  Intanest  is  reduced  to  six  per  cent.  By 
a.  IS,  all  leans  from  lesidnnts  in  Great  Britain  to  resi- 
dents m  Jamaica  are  made  to  bear  inlnreat  at  five  per 
cent  independendy,  (as  it  seems,)  thou|^  not  in  de- 
rogation, of  any  stipulation  on  the  subject.  It  appears 
that  the  enactment  was  intended  to  be  prospective  as 
well  as  retrospective. 

By  16  G,  8,  c»  14,  reciting  doubts  to  have  arisen 
whether  ^ves  could  be  devised  by  Will  not  executed 
4iocordtng  to  the  Statute  of  Fiauds,  such  devises  for- 
merly made,  and  being  duly  enrolled,  are'confiimed ; 
but  for  the  Aitaro,  the  form  of  that  Statute  is  directed 
to  be  followed.  This  Act  seems  to  imply  a  lepognir 
tion  of  the  Statute  ai  Frauds  as  a  LaV  of  Jamaica, 

which  it  may  be  by  virtue  of  the  Act  pf  1  G.  9,  c«  \, 

— ■^—1— ii—  ■    ■— — i— ^——i — — — ^— .— — — i— — ^^— — ^■^■^"'^ 

•  As  to  Slaves  purchased  at  a  Marshal's  Sale,  see  33  G.  3,, 
.  13- 


ud  tke  ftntooodeat  practice  of  tlie  Gaorls*  Bat  it  10 
obnryable  that  tlie  Act  of  4  G.  s,  c.  s,  ••  3«  which 
makes  the  exemplificatigii  of  a  WiU  under  the  Axch- 
bishop's  seal  evideiice  in  qnestions  of  real  propertyj 
is  Bot  perfiactly  eottsistent  with  this  supposition. 

By  09  G.  3.  0. 13,  Bonds,  Mortgages,  Judgments* 
&Ci  on  which  no  payment  shall  be  made  for  ao  years* 
are  declared  void*  with  a  saving  in  respect  of  disa* 
bilities. 

By  37  O.  3,  c.  13,  certain  Stamp  Duties  are  im- 
posed on  Deeds*  whether  executed  in  the  Island  or 
elsewhers;  and  if  the  fall  consideration  be  not  stated^ 
the  Deed  is  vdd. 

By  50  G*3/c.  21*  Slaves  may  be  sold  by  Exeeu* 
tors  or  Administrators*  where  other  goods  and  chattels 
are  not  sufficient  for  satisfying  debts  and  legacies ; 
but  the  r^naining  Slaves  **  shall  be  judged  deemed 
"  and  taken  as  inheritance*  and  shall  accordingly  de- 
^*  scend."'  The  offspring  of  the  Slaves  of  Teneints 
for  life*  8cc.  to  remain  or  revert  as  their  Parents.  The 
Wife's  Dower  in  Slaves  may  be  barred  by  a  simple 
alienation  by  the  husband.  Books  to  be  kqit  in  the 
8evei*al  Parishes  for  Transfers  of  Slaves. 

Barbadoes, 

« 

This  Island  was  colonized  from  England  in  1624 
or  1627.  It  has  a  Court  of  Chancery*  Courts  of  Com- 
mon Pleas*  a  Court  of  Ordiniory*  a  Oouit  of  Appeal 
and  Error;  and  other  jurisdictions* 

By  an  Act  passed  in  1653*  (during  the  Common- 
weahh)  Deeds  attested  to  have  been  proved  upon  oath 
under  the  CorporatioB  Seal  of  any  City  or  Town  Cor- 
poiate  within  the  dominions  of  England,  may  be 
given  in  evidence*  as  if  the  witnesses  were  present. 

An  Act  of  1661  regulates  Sales  of  Land  by  Jlhe 

Marshal. 
Another  Act  of  1661  confirms  some  fomier.Aots ; 

making  a  Deed  enrolled  within  three  months  sufficient 
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to  convey  any  (reehold  or  inheritance  without  fnrihef* 
ceremony ;  and  making  the  enrolment  *  indispensable. 
Also  enabling  married  women  to  convey  their  estates 
by  Deed,  upon  acknowledgment  and  examination 
before  the  f  Governor  or  any  Chief  Judge  in  the 
Island ;  and  making  a  Fine  levied  in  England  and  en* 
tered  on  Record  in  the  Island  effectual  for  the  same  pur- 
pose. A  period  for  limitation  of  Actions  is  prescribed, 
viz.  two  years  after  title  accrued,  or  one  year  from 
removal  of  disabilities ;  this  however  may  be  thought 
to  relate  only  to  titles  under  Settlements,  &c.  made 
prior  to  the  Act,  (but  see  5  6.  2,  c.  3.)  But  by  a 
clearly  prospective  clause,  s.  9,  a  quiet  j:  possession 
for  five  years  is  pleadable  against  all  §  claims  except 
in  cases  of  coverture,  infancy  and  unsound  memory, 
or  where  the  possession  has  been  held  by  the  Attorney 
or  Tenant,  Servant  or  Overseer,  of  the  demandant,  or 
by  virtue  of  some  Particular  Estate.  By  s.  8,  the 
right  of  Dower  is  confined  to  property  of  which  the 
husband  dies  seised. 

An  Act  of  1668  restricts  interest  to  t^i  per  cent, 
which  by  an  act  of  1752  was  ultimately  reduced  to 
six  per  cent. 

Another  Act  of  1668  makes  Negro  Slaves  Real 
Estate,  but  by  one  of  1672  they  are  declared  to  be 
Chattels  ||  for  the  payment  of  debts,  and  recoverable 
by  Perscmal  Actions. 

An  Act  of  1669  makes  Notice  of  an  umegisteied 
Deed  binding  on  a  subsequent  Purchaser. 

*  This  reqnitition  is  extended  to  the  case  of  Slaves  bj  99  6. 3. 
.  f  Or  any  of  His  Mijesty^s  Judges,  or  the  Mayor  of  any  Citf  or 
Corporation  in  England,  &c.  the  Deed  being  recorded  in  tbe 
Island  within  twelve  months:  by  an  Act  of  1670. 

I  This  is  extended  to  Slaves  by  8  Ann.  ss.  37,  a8. 

§  By  an  Act  of  1670  no  claim  can  be  effectual  unless  made  by 
Action ;  and  one  Trial  is  to  be  conclusive. 

It  Lands  of  inheritance  seem  also  to  be  chattels  for  payment  of 
debCSk    See  19  Geo.  2.    See  also  4  Mod.  226. 


Two  Acta,  one  of  13  Anne,  and  the  other  intituled 
of  ig  Anne,  contain  the  substance  of  the  Bnglish 
Statutes  of  Distribution,  and  that  lelatin^  to  Testa- 
mentary Guardians. 

By  5  Qeo.  2,  Mor^ages,  Judgments,  Bonds,  &c. 
on  which  no  payment  shall  have  been  made  for 
twenty  years,  are  made  void,  unless  kept  on  ibot  to 
attend  tiie  inheritance,  &c. 

An  Act  of  9  Qeo.  2,  authorizes  the  Assignment  of 
Debts ;  if  married  women  are  necessary  parties  to  the 
Assignment,  they  must  be  duly  examined. 

2  Geo.  3,  contains  the  principal  provisions  of  the 
Statute  of  Frauds ;  and  Exemplifications  of  Wills 
are  to  be  ''  deemed  and  taken  as  proof  of  the  Ori- 
"  ginal  Will  to  all  necessary  legal  and  equitable 
**  purposes." 

2  Geo.  4,  for  relief  of  Insolvent  Debtors,  vests 
their  property,  upon  their  discharge  from  Custody, 
in  the  Remembrancer  of  the  Court  of  Exchequer. 

Grenada. 

This  Idand  was  captured  by  the  English  in  1762, 
and  received  the  English  Law,  so  fieur  as  might  be 
suitable  to  its  condition,  from  the  King's  Procla-' 
mation  in  1763.  Campbell  v.  Hall,  Cowp.  204; 
Attorney  General  v.  Stewart,  2  Meriv.  143.  The 
Governor  atts  as  Chancellor ;  and  there  is  a  Supreme 
Court  of  Judicature,  a  Court  of  Error,  a  Court  of 
Ordinary,  and  some  other  Courts. 

By  an  Act  of  7  Geo.  3,  Interest  is  reduced  to  six 
per  cent. 

By  another  Act  of  the  same  year,  Purchases  made 
by  the  King^s  subjects  are  confirmed,  and  all  claims 
against  liiem  not  prosecuted  before  loth  February 
1768,  (unless  recog^ii^  in  the  Purchase  Deed)  are 
barred. 
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By  anotker  Aet  of  7  Qm.  3»<aiileBil0d  fay  io  6«  3,) 
all  deeds  fektiag  to  Leads  at  Teneiwate  inGreoedft 
or  .tbe  QtemdineBy  ere  to  he  leoovded,  or  viU  fae  void 
against  subsequent  Purchasen  or  MoftgegeoB.  Deeds 
made  in  Enrope,  and  lecoided  mdun  jtwdve  monHie, 
luLTe  the  same  eflfect  as  if  reooided  tvimediately.    If 
made  in  Great  Britain  or  IielBiid»*  di^  sasj  be  a&r 
knowledged  or  proved  before  the  C^def  Magistrate  of 
a  City  or  Town  CkirpocBte,  and  jbranesoittod  imder  the 
Seal  of  the  Ccrpoiation.   Femes  Oorert  being  psdies 
are  to  be  examined,  and  the  ommsnatieii  iodocsed^  sad 
the  Deed  to  have  die  effect  of  i*  Fine  and  fiecovery. 
Wills  X  of  Lands  or  Tenements  not  to  be  pleaded  or 
admitted  as  evidenoe,  nntil  proved  before  the  Govtr» 
nor  or  other  person  having  power  to  take  Probate, 
and  recorded.    Copies  of  recorded  Deeds  and  Wills, 
may  be  pleaded  and  givien.  in  evidence  m  oc^inals. 
The  tisoe  of  entry,  indorsed  by  the  R^gislmr,  to  be 
deemed  d^  time  of  re^stry  • 

By  anodier  Act  of  the  same  year, ''  all  Negroes  and 
^  od)er  Slaves  in  these  Islands,  and  also  tbe  homed 
"  catde,  horses,  mules  and  asses,  commonly  used, 
employed  and  woidced  upon  and  about  any  Planta- 
tion or  Plantationsy  and  all  •coppem  and  sdils  and 
''  other  planteation  utensils,  sse  dedaied  leal  estate 
**  of  inheritance,  and  afized  to  the  Fre^eUt"  fte* 
Slaves  withoot  Land  ate  also  made  to  deaoeod^ta  die 
heir,  and  subject  to  Dower*  Some  ^zpieseMms  hoos* 
ever  are  nssd  which  seem,  to  indicate  an  opiiiionihiit 


•  See  further  31  Geo.  3,  s.  38. 

t  By  34  Geo.  3,  an  acfcoewMgynepr  befon  a  J«»tioe  of  tbe 
Court  of  Common  Pleas  in  Grenada,  Enghnd,  or  Ireten^^  is  re« 
quired ;  and  tbe  operation  of  such  Deeds  is  express^  extended 
to  Testates  Tail. 

t  By  31  Geo;  3,s.  40>  Bnglidr  I¥Dl«feicie«M3e  pnmifmk 
ovidenoe*  •    - 


Ae  rigkt  of  Dower  dftponds  vpon  the  hwibtiMl  djuig 
tnmd.  If  a  Aird  part  in  VBlne  of  the  Imibuid'A 
estate  be  devised  to  die  WidoW)  thon^  not  erpresMd 
to  tie  ia  bar  of  dower,  she  must  make  her  electioii. 
Deads  leiatiag  to  Shares  to  be  recorded  as  those  con« 
eerming  Laud.  By  lo  0. 3,  this  Act  is  amended,  the 
Slaves  and  Stoek  being  made  snbject  to  the  debts  of 
die  deceased,  for  which  purpose  they  may  be  inven*^ 
tarifid  by  the  Eisscators  or  Adminitftmton*  And  the 
Widow  is  not  to  hare  Dower  of  any  Slaves,  Stock 
or  Utensils  of  her  Husband,  whidi  have,  been  sold  by 
the  Provost  Marshal  for  payment  of  his  debts,  or  by 
virtue  of  aAy  Judgment  or  Decree.  This  Clause 
may  be  thought  to  correct  the  language  of  the  former 
Aet  mlating  to  Dower. 

By  another  Act  of  10  O.  3,  (far  removing  doubts) 
the  Statute  of  Frauds  is  declared  to  be  in  .force  in 
Grenada  and  the  Ofenadines. 

By  an  Act  of  ^4  O.  3>  Sales  decreed  by  the 
Island  Court  of  Chancerjr  may  be  eflfeeted  1^  the 
Registrar  of  the  Court,  acting  in  the  name  of  the 
Defendant  who  ought  to  make  ihe  conveyance. 

By  another  Act  of  34  G.  3,  Mortgagors  are  pro- 
hibited from  selling  their  Skves  apart  from  the 
Plantation,  (except  in  certain  cases)  without  consent 
of  the  Mortgagees,  on  pain  of  forfeiture  of  the  Equity 
of  Redemption.  The  rest  of  the  Act  relates  to  sales 
by  the  Marshal  of  the  Equity  of  Redemption  of 
mortgaged  Slaves,  and  contains  provisions  for  pre- 
serving the  rights  of  the  Mortgagee. 

31  O.  3,  among  other  things,  enacts  in  s.  56,  thtft 
Aidgments  shall  be  docketed.  Executions  to  bind 
goods,  chattels  Md  slaves,  only  ftom  time  of  lodg- 
ment in  the  Marshal's  Office.  The  Act  contains  dim 
many  regulations  of  Marshal's  Sales^  extends  -tb^ 
power  of  sale  to  trust  estates;  annuls  fmudulent 
conveyances;  adopts  the  English  Slalote  of  fhtuj»> 
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dolent  Devis68 ;  and  enables  the  Maxshal  by  con* 
veyance  in  the  lifetime  of  the  debtor,  to  dispose  of 
his  estate  tail  as  by  Fine  or  Reoovery. 

By  53  O.  3,  all  reasonable  and  necessary  snpplies 
made  to  a  Plantation,  and  other  expenses  bestowed 
npon  it,  within  eighteen  months  previous  to  a  sale  or 
other  change  of  property,  are  charged  npon  the  new 
propcietor;  and  the  like  expenses  incurred  within 
eighteen  months  before  the  death  of  the  proprietor 
are  made  a  primary  charge  upon  the  estate. 

By  69  O,  3,  seven  years  of  peaceable  posecfmion, 
unless  by  virtue  of  a  Particular  Estate,  &c.,  are 
made  a  bar  to  all  claims  unless  asserted  within  the 
following  periods,  from  the  date  of  the  Act,  or  re-* 
.  moval  of  disabilities ;  if  the  claimants  reside  in  the 
West  Indies,  within  twelve  months;  if  in  North 
America,  within  eighteen  months;  if  in  Europe^ 
within  two  years ;  if  in  Africa  or  the  East  Indies, 
within  three  years.  And  all  securities  donnant  for 
twenty  years  are  made  void. 

St.  Vincent. 

This  Island  became  subject  to  English  Laws  in 
the  same  manner  as  Orenada.  It  has  a  Court  of 
Chancery,  a  Court  of  King's  Bench  and  Common 
Pleas,  a  Court  of  Error  and  Appeal,  a  Court  of 
Ordinary,  &c. 

By  7  G.  3,  *  Slaves  are  made  Ileal  Estate,  but 
with  a  Power  to  Executors  and  Administrators  to 
inventory  them  for  payment  of  debts ;  and  also,  in 
order  to  prevent  a  sale  of  the  Slaves,  to  charge  the 
amount  of  debts  and  legacies  which  they  may  have 
paid  upon  the  Plantation. 


^  By  1  G.  4,  Una  Act  is  repealed,  and  a  temporary  Ad  to  the 
like  effect  eubfttituted. 


By  another  Act  of  7  G.  3,  a  Deed  executed  by 
husband  and  wife,  and  acknowledged  before  a  Justice 
of  the  Court  of  Common  Pleas  in  England,  Ireland 
or  St  Vincentf  is  made  equivalent  to  a  Fine  or  Re- 
covery :  provided  that  the  Wife  be  examined,  and 
her  examination,  with  the  acknowledgment,  indorsed 
upon  the  Deed,  and  subscribed  by  the  Judge ;  and  the 
Deed  be  enrolled  in  the  Registrar's  office  in  the  Island 
within  six  months^  and  if  made  in  England  or  Ire- 
land, then  in  the  Court  of  Chancery  of  that  kingdom. 

By  10  O.  3,  all  deeds  and  instruments  (except 
Wills)  relating  to  Lands,  Slaves  8cc.  to  be  acknow- 
ledged before  the  Register,  if  executed  in  St.  Vincent, 
within  thirty  days ;  if  in  Grenada,  the  Grenadines, 
Tobago,  Dominica,  or  Barbadoes,  within  three  Calen- 
dar Months;  if  in  the  Leeward  Caribbee  Islands, 
within  four  Calendar  Months ;  if  elsewhere  in  His 
Majesty's  dominions,  within  twelve  Calendar  Months 
from  the  date ;  and  thence  to  be  as  valid  as  if  regis- 
tered on  the  day  of  the  date.  In  case  of  accident  in 
orossing  the  sea,  two  years  are  allowed ;  with  these 
exceptions.  Deeds,  8lc.  to  be  valid  against  subsequent 
purchasers  or  incumbrancers  only  from  the  time  of 
acknowledgment.  Parties  may  appoint  Attomies  to 
acknowledge  the  Deed ;  which,  with  the  Power  of 
Attorney,  must  then  be  proved  before  some  Justice 
of  Common  Pleas  in  St.  Vincent,  or  the  Chief  Magis- 
trate of  some  City  or  Town  Corporate,  &c.  and 
certified  under  the  hand  of  the  former,  or  seal  of  the 
latter.  No  Will  concerning  Realty  to  be  evidence 
till  proved  before  the  Governor,  8cc.  and  entered  at 
large  in  the  Registrar's  Office.  Copies  of  Deeds 
and  Wills,  (with  an  exception  as  to  Leases,)  attested 
by  the  Registrar,  to  be  as  good  evidence  as  Originals. 
BLecorded  Deeds  to  operate  without  Livery.  The  Act 
also  contains  provisions  for  the  registratioa  of  Deeds 
previously  made. 
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By  s6  G.  3,  Probates  of  Walk  are  frimA  fmde 
evidence ;  Judgments  are  to  be  docketed ;  and  Mar- 
shal's Sales  to  be  made  as  there  directed.  By  55  G.  3, 
the  Conveyance  upon  any  snch  Sale  may  be  made  by 
the  Marshal's  successor  in  office. . 

By  32  G.  3,  Interest  is  not  to  exceed  six  per  cent. 

Dominica. 

This  Island  also  received  the  English  Laws  by  the 
Proclamation  of  1763.  Among  other  Courts,  it  has 
ft  Court  of  Chancery,  a  Court  of  Commcm  Pleas,  a 
Court  of  Error,  and  a  Court  of  Ordinary. 

By  Acts  of  10  G.  3 ;  12  G.  3  and  14  G.  3,  all  * 
Conveyances,  &c.  of  Lands,  Tenements  or  Slaves,  are 
made  void  as  against  subsequent  Purchasers  or  Mort- 
gagees, unless  recorded  within  three  months  after 
execution,  if  made  in  Dominica ;  if  in  any  of  the 
neighbouring  Islands,  then  within  six  months ;  and 
if  in  North  America,  Jamaica,  or  Europe,  (except  in 
case  of  acoidents  at  sea,)  within  twelve  months; 
but  deeds  made  before  the  Act  of  1 2  G.  3,  are  al- 
lowed to  be  afterwards  recorded;  and  further  pro- 
vision is  made  by  14  G.  3,  for  Deeds  already  made. 
The  usufid  form  of  acknowledgment  or  proof  before  a 
Chief  Magistrate,  8cc.  is  required.    Femes  Covert  to 
be  exao^ned  by  the  same  persons^  and  the  examina- 
tion indorsed,  up<m  which  the  Deed  to  have  the 
effect  of  a  Fine  and  Recovery.    Wills  not  to  be 
pleaded  or  admitted  as    evidence  till   proved  igad 
Bccorded.    Copies  attested  by  the  Register  to  be  as 
good  evidence  as  Origins^s.    Time  f£  entry  to  be 
^p^raed,  and  taken  for  time  of  registry.    Recorded 
Deeds  to  have  .the  e&ct  of  Livepy. 
By  16  G.  3,  Interest  is  reduced  tp  Mx  per  cent. 


*  As  to  Letters  of  Attorney,  see  58  G.  3. 


By  43  6.  3,  Provision  is  made  against  the  holding 
iof  Real  IVoperty  by  Aliens. 

By  aoother  Act  of  43  G.  3,  Exemplifications  and 
Profctttes  of  Wills  are  made  primA  fade  evidence, 
bat  not  80  as  to  alter  the  forms  required  by  law  for 
jdevises  of  Real  Estates ;  the  Act  also  contains  other 
firovisioBs  relating  to  evidence  of  Deeds,  and  copious 
cegoktionsof  Sales  by  the  Marshal.  From  the  tenour 
«f  this  Act  it  would  appear  that  Slaves  are  con- 
Mdered  as  iperaoaal  estate. 

By  3  6.  4,  Tenant  in  Tail,  by  Motion  in  the 
Oowtt  of  Common  Pleas,  may  obtain  a  Rule  enabling 
him  to  bar  the  entail  by  Deed. 

Tobago. 

This  Island  appears  also  to  owe  its  English  Laws 
to  tbe  Proclamation  of  1 763 ;  it  has  Courts  (among 
others)  of  Chancery,  of  Common  Pleas,  of  Ordinary, 
and  of  Error. 

By  an  Act  of  8  Geo.  3,  the  rate  of  interest  is 
redticed  to  «ight  per  cent,  and  by  an  Act  of  15th 
March  1794  is  further  reduced  to  six  per  cent. 

By  an  Act  of  8  6.  3,  amended  by  13  G.  3,  all 
conveyances  and  instruments  relating  to  lands  or 
tenements  -shall  be  duly  entered  and  recorded  in  the 
Regifltor'A  Office  within  two  months  after  thm  esce- 
eutioQ,  if  made  in  Tobago;  within  six  months,  if 
male  in  any  of  the  neighbouring  Islands;  within 
nine  months,  if  in  North  America ;  and  within  fifteen 
months,  if  in  Jamaica  or  any  part  of  Europe;  or 
otherwise  shall  be  void  against  bond  fide  purchasers 
fijr  valuable  consideration,  and  creditors  who  shall 
have  recorded  their  mortgi^es,  &c.  in  time  and 
^thout  notice.  A  saving  is  introduced  for  Deeds 
tost  at  sea  or  otherwise  intercepted.  The  Deed,  il 
made  in  Great  Britain,  8cc.  to  be  acknowledged  or 
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proved  before  the  Chief  Magistrate  of  aoy  Cit^  or 
Town  Corporate,  and  transmitted  under  the  seal  of 
the  Corporation.     If  a  Feme  Corert  be  party,  she  is 
to  be  privately  examined,  and  her  examination  in- 
dorsed and  attested  by  sach  Chief  Magistrate,  Sue., 
and  then  the  Deed  to  have  the  effect  of  Fine  and 
Recovery  against  her.    Wills  relating  to  Lands  and 
Tenements  must  be  proved  before  the  Governor  ia 
Chief,  8ic.  and  recorded.    Office  Copies  of  recorded 
Deeds  and  Wills  may  be  pleaded,  and  are  as  good 
evidence  as  originals;   The  time  of  Entry  in  the 
Register's  Office  to  be  endorsed  on  the  Instruments, 
and  to  be  considered  as  the  time  of  Registry. 

By  another  Act  of  8  O.  3,  Slaves  are  made  Real 
Estate ;  as  also  the  *  Mules  belonging  to  any  Plan- 
tation; and  all  boilers,  stills,  and  still- heads,  and 
other  Plantation  Utensils  belonging  to  Milk,  Boiling 
Houses,  and  Still  Houses ;  and  Deeds  and  Instm- 
ments  relating  to  Slaves  are  subjected  to  the  Registry 
Act. 

By  1 5  G.  3,  s.  34,  British  Probates  of  Wills,  being 
recorded  in  the  Secretary's  and  Register's  Offices  in 
the  Island,  are  prima  facie  evidence  of  devises  of 
realty.  The  Act  also  contains  many  regulations,  re- 
lating to  Executions  and  Sales  by  the  Marshal* 

By  52  G.  3,  Supplies  &c.  afforded  to  any  Planta- 
tion within  twelve  months  previous  to  any  change  of 
property  are  made  a  charge  upon  the  estate.  And  by 
3.  G.  4,  this  charge  is  made  to  take  precedence  of  all 
others  under  certain  conditions. 

ITie  Bahamas* 

These  numerous  small  Islands  were  colonised  by 
the  English  in  1666.  They  have  a  Court  of  Chancery, 


*  To  these,  by  a  G.  4,  are  added  Homed  Cattle,  Horses,  and 
Asses. 
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a  General  Court  of  Law,  a  Court  of  Error,  a  Court 
of  Ordinary,  and  several  other  Courts. 

By  an  Apt  of  4  G.  3,  c.i,  amended  by  46  G.  3, 
c.  16,  and  2  G.  4,  c.  36,  all  Deeds  and  Conveyances 
afiecting  lands,  tenements,  or  hereditaments,  negroes, 
vessels,  or  other  estate,  may  at  the  election  of  the 
parties  be  registered  and  recorded,  so  as  to  give  the 
usual  adyantages:  and,  as  to  lands,  tenements  or 
b^editaments,  and  *  negroes,  the  Deed  first  registered, 
being  for  good  or  valuable  consideration,  shall  have 
priority.  The  time  of  Registration  to  be  indorsed  on 
the  Deed.  Certificates  of  satisfaction  of  Mortgages, 
Judgments,  &c.  may  be  entered  in  the  Register,  Deeds 
executed  in  Great  Britain,  &c.  acknowledged  before 
the  Chief  Magistrate  of  any  City  or  Town  Corporate, 
smd  transmitted  under  the  Common  Seal,  may  be  re- 
corded without  further  proof.  Office  Copies  as  good 
evidence  as  originals. 

By  40  G.  3,  c.  2,  the  English  Statutes  in  force 
within  these  Islands  are  ascertained.  See  also  50 
G.  3,  c.  4. 

By  41  G.  3,  c.  3,  legal  Interest  is  reduced  from 
eight  to  six  per  cent. 

The  45  G.  3,  c.  21,  regulates  executions,  and  sales 
by  the  Marshal.  And  in  s.  16,  empowers  the  Judges 
of  the  General  Court  to  appoint  Commissioners  in 
Great  Britain,  &c.  for  taking  the  examinations  and  ac- 
knowledgments of  married  women  in  order  to  bar 
their  right  of  dower  by  Deed. 

By  51  G.  3,  c.  15,  a  Deed  by  Husband  and  Wife, 
acknowledged  before  any  of  the  Justices  of  the  King's 
Bench  or  Common  Pleas  in  England  or  Ireland,  &c« 
the  Wife  being  at  the  same  time  examined,  and  the 
acknowledgment  and  examination  being  indorsed,  is 
made  effectual  to  pass  the  Wife's  estate. 

*  Slaves  however  seem  to  be  personal  property. 

M   M   3 
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By  2  6.  4,  c.  1,  B.  i6,  AssignxnentB  of  Slaves,  who' 
have  not  been  registered  according  to  the  provisions 
of  that  Act,  are  made  void.      And  by  4  6. 4,  o.  6,  s.  6, 
no  sale  or  transfer  is  to  be  made  by  which  slave  ftani- 
lies  may  be  divided. 

The  Bermudas. 

These  Islands  were  colonised  from  England  about 
i6og.  They  have  a  Court  of  Chancery,  a  Court  of 
General  Atsize,  and  a  Court  of  Error,  with  some 
others. 

By  an  Act  of  3' Anne,  amended  by  22  0. 3,  the  Eng- 
lish Law  of  Distribution  upon  Intestacy  is  adopted. 

By  6  Anne,  a  quiet  possession  of  Lands  for  twenty 
years  is  made  a  good  Tide,  except  against  persons  in 
remainder  or  reveision,  who  may  make  their  Claim 
within  twoity  ytors  after  the  cause  of  Action  accrued. 
Persons  disabled  may  claim  within  seven  years  after 
their  disabilities  removed. 

By  ig  O.  3,  and  43  G.  3,  Deeds  acknowledged  be-* 
fore  the  Chief  Justice  of  one  of  the  Courts  in  the 
Island,  or  before  Commissioners  appointed  by  such 
Chief  Justice,  and  recorded  within  six  months  in  die 
Secretary's  Office,  are  made  efiectual  to  pass  the 
estates  and  bar  the  Dower  of  Femes  Covert, 

By  22  O.  3,  Distresses  for  Rent,  and  Notices  to 
Tenants  at  Will,  are  regulated.  It  appears  by  this  Act 
that  Slaves  are  personal  estate. 

By  another  Act  of  22  Q.  3,  Warranties  made  by 
Tenant  for  Ufe  are  void  against  persons  in  reversion 
or  remainder ;  and  all  Collateral  Warranties  made  by 
a  person  not  having  an  estate  of  inheritance  in  po»* 
session  are  void  against  his  heir. 

By  26  G.  3,  the  particulars  of  every  mortgage  ara 
to  be  given  in  to  the  Secretary's  Office,  in  order  to 
registration,  or  subsequent  mortgages  so  notified  wiU 
have  precedence. 
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By  another  Act  of  260.3,  Assignees  of  Bonds,  &d. 
may  sue  for  the  debt  in  their  own  name.  This  Act 
was  temporary,  but  has  been  continued,  at  least  to 
21st  June  1826. 

By  27  G.  3,  the  execution  for  debt  against  Real 
Estate  is  regulated. 

By  29  G.  3,  an  Estate  Tail  in  any  parcel  of  land  not 
exceeding  five  acres  may  be  converted  into  Fee  Simple, 
by  Bargain  and  Sale,  Feoffment,  or  Lease  and  Release, 
recorded  in  the  Secretary's  Office. 

By  39  G.  3,  Fines  and  Recoveries  in  the  Island 
Courts  are  confirmed  and  regulated/ 

By  60  G.  3,  (which  seems  to  be  only  a  temporary 
Act,)  the  property  of  discharged  Prisoners  for  debt  is 
vested  in  the  Provost  Marshal  for  the  benefit  of  the 
Creditors. 

The  Leeward  Caribhee  Islands* 

The  following  enactments  (^  the  General  Assembly 
of  these  Islands,  of  4  Anne,  are  in  force  (so  far  as  they 
are  not  controlled  by  the  peculiar  laws  of  each 
Island)  in  Antigua,  Montserrat,  St.  Christopher's, 
Nevis  and  the  Virgin  Islands. 

All  Negroes,  and  other  Slaves,  Coppers,  Stills,  and 
all  Cattle,  Horses,  Asses,  conmionly  used  and  exer- 
cised upon  and  about  any  plantation,  and  all  other 
plantation  utensils,  are  declared  or  made  inheritance 
and  affixed  to  the  Freehold.  But  it  is  to  be  observed 
that  in  Montserrat,  and  St.  Kitt's,  and  also  in  the 
Virgin  Islands,  Slaves  are  understood  to  be  personal 
estate,  though  no  written  law  of  those  Islands  (or  at 
least  of  the  two  last)  appears  in  opposition  to  this 
general  enactment. 

If  a  husband  devise  to  his  wife  a  third  part  of  his 
estate,  and  devise  the  rest  to  others ;  this  provision 
fof  the- wife  shall  be  in  bar  (^  Dower,  unless  she  dis- 
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agree  within  three  yearo  after  her  hosband'a  death,  or 
her  own  subsequent  attainment  of  fiill  s^e. 

*'  A  Deed  in  due  form  of  law,  made  and  executed  by 
''  the  husband  and  wife,  of  the  plantations  lands  and 
"  tenements,  negroes  and  other  hereditaments  of  the 
wife,  or  whereof  the  husband  was  solely  and  in  hisown 
right  sei  sed  at  any  time  during  the  CO  Terture,  or  where- 
of the  husband  and  wife  were  seised  in  right  of  the  wife» 
or  the  husband  jointly  with  the  wife,  or  by  te- 
nant in  tail  general  or  special,  and  by  the  party 
or  parties,  and  each  of  them,  from  whom  the  in* 
terest  passes,  acknowledged  before  some  of  Her 
^'  Majesty's  Justices  of  the  Court  of  Common  Pleas 
in  England  or  Ireland,  or  of  any  of  the  Leeward 
Caribbee  Islands  wherein  such  plantation,  8lc  do  He," 
shall  have  the  effect  of  Fine  or  Recovery.  Provided 
that  the  Wife  who  is  a  party  to  such  Deed  be  of  full 
age,  and  be  privately  examined  by  the  Judge,  and  her 
examination  indorsed,  together  with  the  adinowledg- 
ment  of  the  party  from  whom  the  interest  passes,  and 
that  such  acknowledgment  be  subscribed  by  the 
Judge.  Every  such  Deed  is  also  to  be  inroUed  at 
length  in  the  Secretary's  or  Register's  Office  of  thai 
Island  wherein  the  estate  lies  (if  the  Deed  be  executed 
and  acknowledged  in  any  of  the  Leeward  Caribbee 
Islands),  within  six  calendar  months  after  the  acknow- 
ledgment ;  and  if  the  Deed  be  executed  and  acknow- 
ledged in  England  or  Ireland,  then  to  be  inroUed  at 
length  in  the  High  Court  of  Chanceiy  of  the  same 
kingdom,  within  six  calendar  months  afiier  the  ac- 
knowledgment. And  the  acknowledgment  subscribed 
by  the  Judge  shall  be  a  sufficient  proof  of  the  due  ex- 
ecution of  the  Deed ;  and  the  Record,  or  an  Exempli- 
fication or  Attested  Copy  of  such  Deed,  shall  be 
allowed  to  be  given  in  evMence,  where  the  original 
Deed  is  mislaid  and  cannot  be  procured. 
By  an  Act  of  38  G ,  3,  (which  does  not  appear  to  «k- 
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jbond  to  the  VirgiQ  Islands*  as  they  were  tiepanted 
from  the  rest  in  1773,)  Debts  for  proTisions  and 
doihing  supplied  to  Slaves  belonging  to  a  Plantation* 
or  not  less  than  twenty  in  number*  are  to  be  considered 
as  specific  or  prior  liens  on  the  Slaves*  if  an  Action 
be  commenced  within  one  year. 

Antigua. 

This  Island  was  settled  by  the  English  in  1 632.  It 
has  a  Court  of  Chancery*  a  Court  of  Error  and  Appeal, 
a  Court  of  Common  Pleas*  a  Court  of  Ordinary*  and 
other  Courts. 

By  several  Acts  of  Assembly*  the  registration  of 
Deeds  is  required ;  and  ultimately*  by  4  G.  3*  it  is 
provided  '^  that  all  Deeds*  Conveyances  and  Assu- 
**  ranees  which  shall  be  executed  in  any  parts  bey<xid 
the  seas*  of  and  concerning  lands*  tenements*  slaves* 
rents*  and  other  freeholds  and  inheritances*  lying 
and  being  in  Antigua*  or  the  Islands  adjacent  and 
thereto  belonging*  shall  be  good  and  effectual  to  pass 
estates  and  interests*  8cc.  according  to  the  purport, 
''  words^  and  lawful  intention  of  the  same  DeedB, 
**  without  livery  of  seisin  or  attornment,  &c.''  and  to 
bar  estates  tail  &c  Provided  always  that  the  Deeds 
be  recorded  in  the  Register's  Office  within  two  years 
after  execution.  And  with  respect  to  estates  tail  and 
married  women*  the  provisions  of  the  *  Act  of  General 
Assembly  before  mentioned,  are  adopted.  Deeds  ac- 
knowledged and  certified  according  to  that  Act  may 
be  recorded  without  further  proof  or  acknowledgment* 
Office  Copies  as  good  evidence  as  the  originals.    The 


€4 

4i 


«  Bj  ^9  G.  3*  tbe  Deed  may  be  acknowledged  before  any  Ji»- 
tky  of  the  King^s  Bench  (as  wdl  as  of  the  Common  Pleas),  or  any 
Banm  of  the  Exchequer,  in  Eng^nd  or  Ireland^ 
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time  of  bringing  the  Deed  to  the  Office  is  to  be  in^ 
dor&ed  as  the  lime  of  legistratioii. 

By  27  Car.  2,  &  1 1 .    '^  In  actions  concerning  Ae 
^  Titles  of  Lands^  it  shall  be  a  good  plea  in  bar  to 
^  such  action^  for  the  defendant  to  allege  that  he,  and 
^^  they  whose  estate  he  hath,  have  been  in  qniet  and 
*'  peaceable  possession  of  the  said  land  in  question^ 
'*  for  and  during  the  space  of  five  years;  and  this  plea, 
duly  entered,  shall  bar  the  plaintiff  or  demandant, 
unless  he  can  disprove  the  same,  or  make  h  appear 
that  the  said  five  years  quiet  possession  incttmed 
^  during  the  time  the  said  plaintiff  or  demandant  was 
'*  under  the  age  of  twenty-one  years,  a  woman  undes 
^  coverture,  or  of  unsound  memory,  or  that  the  defen- 
**  dant  or  tenant  held  the  same  as  his  attorney,  tenant^ 
'*  servant  or  overseer,  [or]  by  virtue  of  some  particular 
**  estate  for  years,  life,  or  in  tail,  which  at  or  before^ 
'^  the  time  of  the  action  brought  was  expired."    And* 
by  8.  12,  all  claims  to  lands  or  tenements  most  be- 
oiade  by  Action  at  Law;    and  by  s.  13,  must  be 
brought  to  trial  within  five  years,  or  the  plaintiff  to* 
be  for  ever  barred.    See  also  4  W.  8c  M.  and  5  O*  1, 
which  are  retrospective  Acts. 

Bf  4  W.  &  M.  Slaves  are  declared  to  be  Real  Es- 
tate, but  with  power  to  Executors  and  Administratoffs 
to  inventory  them.  Sic.  for  payment  of  debts. 

By  1  Anne,  Protestant  Aliens  are  enabled,  under 
certain  restrictions,  to  purchase  lands,  &c. 

Another  Act  of  the  same  year  regulates  the  rigl^  of 
die  personal  representatives  of  deceased  temmts,  and 
the  persons  in  remainder  or  reversion,  &c.  with  respect . 
to  emblements  and  improvements. 

By  1 1  G.  2,  Legid  Interest  is  reduced  to  six  per 
cent,  after  1st  October  1738. 

By  31  O.  2,  Infimt  Trustees  or  Mortgi^ees  may 
convey  by  direction  of  the  Court  of  Chancery  or  Ex- 
chequer of  AntigM. 
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By  d6  G.  3>  Agreements  for  sale  of  lancfe^  isAates,- 
tenements  or  hereditaments,  or  made  in  consideVfttioBf 
of  marriage,  must  be  in  writing,  and  signed  by  tbe 
^acty  to  be  charged  therewidi,  or  some  other  person' 
thereupon  by  him  lawfully  authorized.  *^  AU  defvises 
and  bequests  of  any  lands,  slaves  or  tenements  shall 
be  in  writing  and  signed  by  the  devisor,  or  by  some 
other  person  in  his  presence,  and  by  his  express 
directions,  as  his  last  will  and  testament,  in  the 
presence  of  one  credible  white  witness,  who  shall 
attest  and  subscribe  the  same  in  the  presence  of  the 
said  Devisor,  or  shall  be  wholly  written,  dated  and 
subscribed  by  the  proper  hand  of  the  said  devisor, 
**  or  else  shall  be  utterly  void."  But  Wills  of  persons 
of  colour  may  be  attested  by  any  free  persons  of  colour. 
Devises  to  be  revoked  in  like  manner,  or  by  cancel- 
lation, 8cc.  Devises,  &c.  to  the  attesting  witness  are 
made  void ;  but  a  Creditor  whose  debt  is  charged  upon 
Itad  by  the  Will  may  be  a  Witness. 

By  26  G.  3,  the  application  of  money  raised  under 
an  execution  is  regulated. 

By  31  G.  3,  (a  temporary  Act,  but  continued  at 
least  down  to  1825,)  s.  59,  Probates  of  Wills  are 
prima  facie  evidence,  the  Wills  and  Probates  being 
first  recorded  in  the  Secretary's  Office,  and  (for  de- 
vises of  realty)  in  the  Register's  Office  also.  By  s.  93^ 
Executions  bind  Slaves  and  Goods  only  from  the 
time  of  delivery  to  the  Marshal.  By  s.  100,  Convey- 
ances are  declared  void  against  Creditors,  unless  the 
party  to  whom  they  are  made  prove  them  to  be  for 
valuable  consideration.  By  s.  101 ,  the  English  Sta- 
tute of  Fraudulent  Devises  is  adopted.  By  s.  los, 
the  benefit  of  a  Trust  is  made  Assets,  and  saleable  on 
execution  for  debt ;  and  estates  put  autre  vie  are 
made  deviseable.  The  rest  of  the  Act  relates  princi-^ 
pally  to  Sales  by  the  Marshal. 

By  50  G.  3,  provision  is  made  for  Partitions 
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between  Copaiceaers,  Joint-tenants  and  Tenants  in 
Common* 

By  i,G»  4*  provision  is  made  for  the  relief  of  In* 
solvent  Debtors^  being  in  prison  on  ist  August  1820 ; 
and  their  property  is  vested  in  the  Deputy  Provost 
Marshal. 

Montserral. 


This  Island  was  first  planted  by  the  English  in 
1632.  It  has  Courts  of  Chanceiy,  of  Eang's  Bench 
and  Common  Pleas,  of  Error^  of  Ordinary,  &c. 

By  an  Act  of  g  Car.  2,  all  written  Instruments 
made  in  the  Island  (with  some  exceptions)  if  not 
made  in  the  Secretary's  Office  and  by  him  or  his 
substitute,  are  to  be  void. 

By  3  G.  2,  among  other  things*  Sales  by  the  Mar- 
shal are  regulated ;  and  the  EngUsh  Statutes  of  Dis* 
tribution  upon  Intestacy  are  adopted.  See  also 
26  G.  2. 

By  an  Act  of  the  same  year,  as  also  by  one  of 
4  Anne,  a  limitation  of  time  is  fixed  for  suits  relating 
to  land ;  but  the  provisions  are  not  prospective. 

By  9  G.  2  all  sums  of  money  which  may  be  lent  by 
any  Merchant  or  Factor  in  Great  Britain  to  any  per- 
son residing  in  Montserrat,  shall  carry  interest  accord- 
ing to  the  legal  rate  in  Great  Britain,  as  if  secured  by 
Bond* 

By  another  Act  of  the  same  year.  Interest  is  reduced 
to  eight  per  cent. 

By  26  G.  2y  the  principal  provisions  of  the  English 
Statute  of  Frauds  are  adopted.  And  with  respect  to 
Slaves,  (which  are  declared  to  be  Chattels  by  the 
practice  of  the  Island,)  writing  and  signature  are  made 
necessary  for  their  transfer ;  but  Wills  relating  to 
them  are  not  required  to  be  attested,  unless  for  the 
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raroeation  of  a  |urior  WOl^  in  which  case  two  witneMea 
are  required. 

By  28  6.  2,  a  Memorial  of  every  Deed  or  Conyey** 
ance,  and  Will,  relating  to  Lands,, Tenements,  Hero- 
ditaments  or  Slaves,  may  be  registered,  and  Deeds 
not  first  registered,  and  Wills  not  registered  in  lime, 
are  to  be  void  against  subsequent  purchasers  and 
mortgagees  for  valuable  consideration.  Wills  are  to 
be  registered,  if  the  Testator  die  in  Montserrat,  within 
six  months,  if  within  any  other  of  the  Leeward 
Caribbee  Islands,  within  twelve  months ;  and  if  be* 
yond  the  seas,  within  three  years ;  but  a  proviso  is 
added,  allowing  a  memorid  of  contest  or  impedi* 
ments  to  be  registered  within  the  same  time  respec- 
tively. Deeds  and  WiUs  may  also  be  inrolled  at 
length,  and  the  OflSce  Copies  of  them  will  be  good 
secondary  evidence.  This  inrolment  renders  the  re- 
gistration of  a  Memorial  unnecessary.  Certificates  of 
the  satisfaction  of  Mortgages  may  also  be  inrolled. 

St,  Chrisiopher^s. 

This  Island  was  first  settled  by  the  English  in 
1623.  It  has  Courts  of  Chancery,  of  King's  Bench 
and  Common  Pleas,  of  Error,  of  Ordinary,  &c. 

By  10  G.  1,  and  15  G.  2,  Sales  *  by  the  Marshal 
are  regulated.  And  by  the  former  of  these  Acts,  the 
English  Statutes  of  Distribution  on  Intestacy,  and 
Statute  of  Frauds,  among  others,  are  adopted.  Interest 
also  is  reduced  to  eight  per  cent ;  and  Attornment  is 
made  unnecessary. 

By  2  G.  2,  and  31  G.  2,  Deeds  and  Conveyances,  and 
Wills,  relating  to  Lands,  &c.  or  to  Slaves,  are  to  be 
registered;  absolute  Conveyances  and  Wills^  within 


*  Set  ftlso  51  G.  3. 


AlMPee  ctieniwt  months  after  ex8cuiioQ»  w  the  Tttte- 
tor's  death,  if  taking  place  in  St  Kitt's,  butotlienme 
^nthin  two  years ;  Mortgages  within  one  calendar 
•SKAfh,  or  one  year.  Deeds  to  be  acknowledgad  er 
^proved  (if  beyond  the  seas)  before  a  Juatice  of  the 
King's  Bench  or  Common  Pleas,  8cc.  In  case  of  coo- 
test  or  impediment.  Wills  may  be  registered  within 
«tx  monthfi  after  the  obstaole  remoised.  The  limita- 
iam  af  time  seems  to  be  maiecial,  in  all  caaes^  only 
as  affiwdiQg  an  equiralent  to  immediate  regiatntioii. 
OSice  Copies  are  made  good  secondary  etridence. 

By  5  0. 4,  provision  is  made  for  Mortgages,  be. 
to  Corporations  and  Companies. 

Nevis. 

The  English  are  said  to  hare  settled  on  this  Island 
in  1628.  It  has  Courts  of  Chancy,  of  King's  Bench 
and  Common  Pleas,  of  EntM*,  of  Ordinary,  8cc. 

By  a  W.  &  M.  the  English  Statute  of  Frauds  is  by 
implication  adopted. 

By  10  W.  &  M.  the  Slaves,  Coppers,  Mills,  and 
Stills  of  persons  dying  intestate  are  made  chattels, 
BO  far  as  to  be  distributed  among  their  children  as  the 
law  directs.  The  law  here  meant  is  probaUy  that 
contained  in  the  English  Statutes  of  Distribution. 
This  Act  of  the  Assembly  of  Nevb  is  recognised  and 
confirmed  in  the  Act  of  General  Assembly  of  4  Anz^ 
before  mentioned,  relating  to  the  same  subjects. 

By  12  W.  &  M.  Purchases  of  liands*  &e.  by 
Papists,  nve  made  void- 
By  8  Anne,  and  2  Q.  3,  Deeds,  Coaveyaaces,  and 
WiUs^  relating  to  messuages,  lands^  tenements,  bete- 
dit^ments  or  slaves  (being  of  ihe  nature  of  real  estate 
8ic.)  are  to  be  registered  in  the  Secretary's  Office ; 
and  against  subsequent  purcliasers  and  mortgagees^ 
such  Deeds  or  Conveyances  unless  first  registered. 
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4tfid  Wilb  unleM  registerod  in  du^  ttiiie»  are  mftde 
•jFoid.  All  euch  iBBtmrnents  to  be  aoknowledged  or 
.proved,  (if  in  Great  Britain  or  Ireland*)  before  a  Jii»- 
•tiee  of  B.  R«  or  C.  B.  or  Baron  of  the  Exobeqiier. 
The  tune  of  Registry  to  be  indorsed.  Wills  to  be 
registered  within  three  calendar  months  after  Testa- 
tor's death,  if  in  Nevis,  or  within  two  years,  if  be- 
yond the  seas ;  or  Memorial  of  contest  or  impediment 
to  be  entered  within  the  same  time,  and  then  the  Will 
to  be  registered  within  six  months  after  removal  of  the 
obstacle.  Bat  purchasers  not  to  be  prejudiced  by  any 
concealed  Will,  unless  ^tually  registered  within  four 
years  after  the  Testator's  death.  Certificates  of  satis- 
faction of  Mortgages  may  also  be  recorded.  Gifts  of 
slaves  which,  not  being  affixed  to  any  Plantation,  are 
personal  estate,  must  also  be  recorded,  or  wiH  be 
▼oid.  Office  Copies  are  made  good  secondary 
evidence. 

By  9  G.  3,  Mortgages  of  Slaves  are  required  to  be 
inroUed  immediately,  if  made  in  the  leltmd,  and  with- 
in twelve  calendar  months  if  elsewhere.  Office  Copies 
are  made  good  evidence. 

By  54  G.  3,  provisions  are  made  for  extending  the 
Act  of  General  Assembly,  relating  to  Deeds  having 
the  effect  of  Fines  and  Recoveries,  to  Deeds  executed 
in  the  East  Indies. 

By  5  G.  4,  provision  is  made  for  Mortgages,  8cc.  to 
Corporations  and  Companies. 

The  Virgin  Islands, 

These  Islands  seem  to  have  been  peopled  by  the 
English  about  i666.  They  have  Courts  of  Chancery, 
of  Common  Pleas,  of  Error,  of  Ordinary,  &c. 

No  Acts  of  Asseipbly  necessary  to  be  here  men- 
tioned occur  in  Mr.  Howard's  collection. 

The  rest  of  His  Majesty's  Colonies  in  the  Western 
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Hemisphere  are  goreraed  for  the  most  part  by  the 
Laws  of  other  European  Nations  from  which  they 
hare  been  conquered,  though  with  considerable  mo* 
difications  introdaced  by  Orders  in  Cooncil.  These 
Laws  have  no  omnexion  with  the  present  woriL. 
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The  Eatt  Indiet. 


It  sometimes  happens  that  questions  relating  to 
Real  Property  situat^  in  the  Cities  or  other  parts  of 
India  occupied  by  the  English  come  to  be  decided  in 
English  Courts  of  Equity.  On  this  head  the  reader 
may  consult  Larkins  y.  Larkins,  3  B.  &  P.  16 ;  log. 
Gardiner  ▼.  Fell,  1  J.  &  W.  22 ;  Cumming  t.  Forrester, 
2  J.  &  W.  334 :  from  which  Cases  it  may  be  collected 
that  in  general  the  Common  Law  of  England,  though 
modified  by  the  Customs  of  the  place,  and  also  that 
the  Statute  of  Frauds,  as  relating  to  Devises,  or  some 
similar  Law,  is  in  force  at  Calcutta. 
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CORRIGENDA  et   ADDENDA. 


Since  the  sheets  have  been  worked  off,  there  have 
occurred  to  the  author  some  expressions  which  conveyed 
an  idea  not  perfectly  accurate;  some  omissions  of  what 
came  properly  within  his  plan;  and  a  few  later  autho- 
rities which  required  notice.  The  reader  is  therefore 
requested  to  excuse  the  following  list  of  amendments. 

In  p.  4,  No.  (12.)  after  the  words  **  lands  or  tene- 
ments/' insert  "  if  sufficiently  perfect,** 

In  p.  6,  No.  (19.)  after  the  words  "  mere  will/' 
insert  *'  of  the  Tenant  and/'  And  for  "  either  an 
Estate  at  Will,  or  an  Estate  at  Sufferance/'  read 
"  either  an  Estate  or  Tenancy  at  Will,  or  a  Tenancy 
at  Sufferance."    See  Touchst.  325. 

In  p.  16,  No.  (51  .)ybr  *'  antecedent  Estate/'  read 
**  antecedent  vested  Estate."  And  in  No.  (52.)  for. 
"  nor  that/'  read  **  nor  always  that/'  .And  in  the 
margin,  after  '*  Co.  Litt.  273.  a."  add  "  Aud  see 
Bro.  Abr.Rel.  71." 

In  p.  17,  No.  (53.)   after  the  word  "  derived/' 

insert  **  immediately." 

•  » 

In  p.  93,  No.  (258.)  after  the  words  "  in  the  life- 
*'  time  of  the  latter/'  insert  "  And  it  is  also  necessaiy 
that  the  Testator  should  be  ascertained  as  the  person 
in  whom,  or  in  whose  heirs,  the  interest  must  yest, 
if  it  vest  at  all/'  See  Doe  v.  Tomkinson,  2  M.  Sc  S. 
165, 
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In  p.  a«3.  No.  {yoo.)  far  *' being  a  fee  simple,"  Sec. 
read  **  being  a  qualified  or  base  Fee,  differing  froni 
a  Fee  Simple  in  this  respect  only,  that  its  duration 
will  have  the  same  limit  as  the  estate  of  the  Tenant 
in  Tail  would  have  had  if  no  such  alienation  had 
been  made.** 

In  p.  225,  at  the  end  of  No.  (706.)  add  ''  The 
recovery  however  can  only  operate  to  amplify  and 
render  absolute  the  qualified  Fee  which  passed  by 
the  Pine.**  See  Prest.  Touchst.  319,  320.  Good- 
right  V.  Mead,  3  Burr.  1703. 

In  p.  ssS,  No.  (716*) /or  *'  ^v^  him  a  fee  simple,^ 
&e.  read  **  givies  him  ^  qualified  or  base  Fee,  com- 
meneuiute  with  the  Estate  Tail,  and  capable  of  being 
rendered  absolute,  but  in  the  mean  while  defeasible 
by  Ae  entry,  not  ^nly  of  the  pefson  in  lemunder  or 
reversion,  when  his  tnm  of  possession  slnU  antre, 
but  of  the  heif  to  the  entail  upon  the  grantoc^s  death. 
14  however^"  Sic. 

In  p.  «86,  at  the  end  of  the  Section,  the  fcUowitog 
paragraph  ediould  have  been  added : 

**  There  is  no  Statute  limiting  the  time  within  lAich 
in  Abtion  may  be  brought  upon  a  Bond  or  other 
SfieciaHy,  or  Execution  sued  out  upon  a  Judgment 
for  BebU.  Bijtt  Bonds  which  have  \um  dormant  for 
•o  years,  when  no  satisfaeto^  esplaaation  ^  the 
neglect  can  be  given,  are  presumed  to  be  satisfied* 
(2  Phill.  Er.  138.)  And  Execution  on  a  Judgment 
will  not  in  general  be  allowed,  after  one  year,  without 
the  previous  formality  of  a  writ  of  Scire  Facias  di- 
rected to  JJie  Sheriff,  in  consequen<>e  of  which  tiie 
party  liable  to  llie  Judgment  receives  notice  of  die 
intended  Execution,  and  ift  enaUed  to  show  cause 
ivhy  it  should  not  be  issued.  Tins  writ,  ft  aeemft, 
eannot  be  obtained,  after  1 0  years,  widtcrut  u  morion 
in  Court  made  for  the  purpose.    (2  Bac.  Ab.  799.) 
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It  appeaiii  howvrer  diftt  the  Debior  mfty,  by  his 
ttgreement^  lenoanoe  the  protection  afibrded  by  the 
Scire  Fmcioi.  (a  B.  &  C.  248.)  But  after  so  yearn 
the  presumption  of  satisfaction  would  probably  be 
no  less  peremptory  upon  a  Judgment  than  upon  a 
Bond,  and  would  enable  the  C!ourt  upon  motion,  (if 
there  were  no  Scire  Facias,)  to  set  aside  the  execu- 
tion.   See  Hulke  v.  Pickering,  2  B.  &  C.  555/' 

In  p,  320,  No.  (1015.)  for  the  wards  from  *'  may 
haveaWrit'' (/otonto  '^ commencement"  read  ''may 
complain  to  the  Sheriff,  who  wiU  cause  the  goods  to 
be  restored  to  him,  under  an  engagement  to  prosecute 
an  Action  of  Replevin  against  the  Lord  or  his  Agent, 
by  which  the  right  of  distraining  may  be  tried." 

In  p.  479,  a  reference  should  be  made  from 
No.  (1555.)  to  the  above  paragraph. 

In  p.  325,  tnarg,  at  the  bottom,  add  '*  But  see  also 
Peter  v.  Kendal,  6  B.  &  C.  703 ;  Mosley  v.  Walker, 
7  B.  &  C.  40." 

In  p.  342,  n.  at  the  end  of  No.  (1108.)  add  ''  2  H. 
Bl.  583,  n.'' 

In  p.  384,  marg.  at  the  bottom,  add  "  But  see 
4  Bing.  296,  296, 297.** 

< 

In  p.  385,  marg.  after  "  Rennell  v.  Bp.  of  Lincoln, 
3  Bing.  223,"  oda  "  8c  S.  C.  reversed  in  B.  R.  7  B. 
&C.  113." 

In  p.  466,  No.  (1606.)  for  '*  ?in  a  will,*'  read  "  in 
trusts  for  raising  money  out  of  land,  whether  created 
by  deed  or  wiU/'  See  Ivy  v.  Gilbert,  Pre.  Cha.  583, 
Coote  Mortg.  167. 

In  p.  473i  n.  it  should  have  been  observed  that 
testamentary  appointments  of  real  property,  in  exer- 
cise of  a  Power  for  that  purpose,  are  within  the  words 
of  the  Statute  of  Fraudulent  Devises. 

N  N  2 


547 


548  COBRIOBNDA   £T   ADDENDA* 

In  p.  544,  omit  the  iDofds  *^  or  other  parts.^  And 
at  the  end  add  "  The  law  of  Real  Property  in  these 
Settlements,  however,  appears  in  general  to  be  in  a 
very  uncertain  state.'' 


ERRATA. 

P.  3$9,flr  St  19  G.  f,  c.  SO,  s.  it,  read  St  11  G.  S,  c  19»  s.  ft. 

P.  49X  before  the  wrrd*  -  Lately  indeed,"  tiuert  ike  mimber  (1579.) 


»•  «* 


INDEX. 


The  Numbers  refer  to  the  Paget. 


ACT  OF  PARLIAMENT.    See  STATUTE. 

Private,  effect  and  evidence  of^  159. 
interpretation  of,  191. 

ACTION  REAL. 

Must  be  brought  against  the  tenant  of  the  fireehold| 

8.31,  32.  131. 
Must  be  grounded  on  a  prior  seisin,  123. 
Possessory  or  droitural,  123,  &  n.  126. 
Formedon,  soi,  &c. 
Quare  Impedit,  383,  &c. 
As  to  copyholds,  406. 

ACTION  OF  EJECTMENT. 

Nature  and  incidents  of,  132,  &c.  290.  486, 11. 

By  Mortgagee,  277,  n.  451. 

By  landlord,  335. 

By  copyholder,  406.  416. 

ACTION  OF  TRESPASS. 
Where  it  lies,  136. 408* 

ACTION  OF  DEBT. 

Where  it  lies,  285,  n.  337,  338.  366. 

ACTION  OF  COVENANT. 

Nature  of,  and  where  it  lies,  183.  337. 
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INDEX, 

ACTION  ON  THE  CASE. 
Where  it  lies,  338.  354. 

ADVERSE  POSSESSION. 
What  is,  1 30. 

ADVOWSON. 

Nature  and  kinds  of,  379,  &c. 

Exercise  of  the  right  bj  presentation,  &c.  381. 

Remedies  ftr  disturbance  o^  389. 

Title  to,  383. 

Conveyance  of,  384. 

Grant  of  next  presentation,  &c.  385. 

Inunediate  right  of  presentation  to,  inalieiMible,  385. 

Contracts  relating  to»  when  void  for  simony,  386,  &c. 

Mortgage  of,  451.  »• 

ALIEN. 

Who  is,  and  bis  disabilities,  &c.  68. 111.  501. 

ANNUITIES. 

An  evasion  of  the  law  i^ainst  usuryi  81. 
Registration  of,  89. 
Distinguished  from  rents,  328. 
Securities  for,  349,  n. 

ANCIENT  DEMESNS. 

What  it  is,  93,  fi. 

Courts  of,  93,  fi.  393. 

How  it  becomes  frank  fee,  394. 

ANTIGUA. 

Laws  of,  537* 

APPOINTMENT.    See  POWER. 

How  far  the  deed  of  appohitment  is  one  with  the 

deed  creatipg  the  power,  115.  959. 
Where  it  defeats  a  right  of  dower,  118. 

covenant  running  with  the  land, 
170. 


APPOINTlfENT-^cofi^mii^ 

How  the  deed  muBt  be  attested,  147* 
What  words  will  amount  to,  164. 170. 190. 
May  be  made  by  deed  and  fine  togetheri  Gji  n. 
Where  it  is  void  from  excess,,  95^,  9  j;6. 
By  will,  how  construed,  366. 

ASSETS. 

Signification  of  the  word,  336,  n. 

How  they  are  liable  to  debti^  336, 9.  385,  386.  301. 

466. 
What  are  legal,  985. 378.  385.  405. 499. 
What  equitable,  499.  ^O^f  466.  479,  n. 

ASSIGNMENT. 

Of  a  term,  how  made,  986. 

how  it  difers  from  as  underlease,  aty. 
Of  a  recognizance,  &c  9go. 
Presumption  of,  397. 
Of  a  mortgage,  456. 

ATTORNMENT. 

What  it  is,  15.341. 

Made  unnecessary  by  statute,  15.  340. 

BAHAMA  ISLANDS. 
Laws  of,  539. 

BANKRUPT. 

Provisions  for  the  sale  of  his  property  in  general, 
85,  ftc  503. 

copyhold  property. 

The  power  of  the  cowmissionera  enteftda  to  mere 

rights*  191. 
The  conveyance  by   the   commissioners   does  not 

include  property  of  which  the  banknqpt  Is  trustee, 

176,  n. 
Provision,  for  barring  estates-tail,  996.  503. 
as  to  judgment  creditor^  984. 
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INDEX- 
BANKRUPT— c<m^m«e(f. 

The  anignees  are  not  purchasers  for  valuable  con- 

sideratioDy  443,  n,  ' 

The  surplus  of  iiis  real  estate  goes  to  his  heir,  444,  n, 
What  is  notice  of  an  act  of  bankruptcy,  478. 

BARBADOES. 
Laws  of,  523. 

BARGAIN  AND  SALE. 

What  it  is,  35,  45. 

Its  operation,  42.48.  54.  S38.  286.  411. 

Inrolment  of,  43,  &c.  147. 

Office  copy  of,  evidence,  155. 

BERMUDA  ISLANDS. 
Laws  of,  534. 

BIRTH. 

Proof  of  time  of,  &c.  198,199. 
BOUNDARIES. 

Evidence  of,  148,  326. 

CALCUTTA. 
Laws  off  544. 

CHARGE  UPON  LAND  IN  EQUITY. 

Of  portions  for  children,  464. 

Of  debts,  465.  476. 

Of  Legacies,  466. 476. 

Merger  or  extinguishment  of,  467,  && 

CHARITABLE  USES. 

Restraints  on  conveyances  to  74.  411  >  m 
How  favoured,  227. 
Trusts  for,  446. 


INDEX. 

CHATTELS. 

What  interests  in  Land,  &c.  arc  of  this  nature, 
5.  «33.  969,  &c.  379.  343.  360,  n.  385.  406. 

Less  than  any  freehold  estate,  269.  287.  304. 

How  transmitted  by  will,  or  upon  intestacy,  5.  301, 
&c.  304.  431,  &c. 

Settlements  of,  304,  &c.  430. 

Remedy  for  recovery  of,  290.  301. 

Trusts  of,  430,  &c. 

Purchase  of,  from  executors,  476,  n. 

CHILDREN. 

Do  not  include  grandchildren,  i8u 

Devise  to,  208. 

Posthumous,  may  take  a  remainder  as  if  born  in  their 

father's  lifetime,  250. 
Whether  a  word  oi  limitation,  or  of  purchase,  208. 

263,  264. 

CHURCH. 

Lands  of,  inalienable,  75. 
Not  barred  by  length  of  time,  127. 
Right  to  Pews  or  seats  in,  363.  375,  n. 
Annexation  of  tithes  to,  373. 
Appropriation  of,  374,  375,  n. 
Endowment  of  vicarage,  374.        .  . 
Perpetual  curacy,  380. 

Presentation,  institution,  and  induction  to,  381.  384. 
See  Advowson. 

corrupt  or  simoniacal,  386,  &c. 
Resignation  of,  corrupt  or  Simoniacal,  386.  388. 

CODICIL.    SeeV/lLL. 

What  it  is,  and  its  efiect,  98.  189. 

COLONIES. 

Laws  of,  in  genera],  499,  &c*    See  the  names  of  tlie 
several  islands,  &c« 


INIU3X. 

COMMON. 

What  it  18,  zsc  359- 

The  fiereral  Unds  of,  351.  358. 

JBxtinguishiQeQt  and  i^portioninent  of»  353. 

Title  to,  351,  358,  353.  3j;8.  388,  n.  414* 

Evidence  of,  353. 

Remedies  for  distmiiaaoe  Qf#  34^ 

Indosure  of,.  354,  S^.  367.  388,  o.  414* 

COMMON  LAW. 

Origin  and  nature  of,  3. 

CONDITION, 

To  he  enforced  by  entry,  8.  lag.  275.  391. 

Effect  of  Entry  for,  117.  S37,  n.  338.  344.  391. 

Words  of,  9,  fi.  336. 

Must  b«  lawful,  &c.  9. 71.  339.  367. 

Who  may  take  advantage  of,  9,  n.  367. 

Implied  in  an  Exchange,  19,  n.    And  in  a  partition 

between  coparceners,  io8. 
Cannot  be  inserted  in  a  fine,  35,  n. 
May  be  made  by  a  separate  deed,  187. 
How  interpreted  in  a  will,  103.  367. 
Annexed  |q  an  estate  tar  life,  336. 
Annexed  to  an  estate  whidi  never  beceoses  vested, 

368. 
Annexed  to  an  astute  for  years,  374.  395. 

CONFIRMATION. 
Effidct  of,  338,  n. 

COKSIDEBATION. 

Where  and  what  necessary  for  raismg  uses,  34. 45. 


tnMh  490. 488. 
What  neccessary  to  support  a  deed  against  creditors 

or  purchasers,  78. 
Want,  or  non-appearance  of,  bow  suppliedi  79. 173. 
Receipt  for,  173. 
Effect  of  failure  of,  174*  498« 
Nominal,  45.  175. 


CONSIDERATION— ccwrtimed. 

Simomacaly  386. 
Inadequacy  of»  488* 

COPARCENERS. 

Nature  and  incident!  ef  their  catate,  107,  &c. 
One  is  not  heir  without  the  other,  113. 
Adverse  possession  of  one,  139. 
Of  an  advowson,  384. 

COPY. 

Of  will  or  deed,  in  general  not  eridence,  154. 

OfBce,  of  bargain  and  sale,  155. 

Exammed,  of  records,  155  and  n.  159, 160,  i6i, 

of  decrees  of  courts  of  equity,  and  depo- 
sitions of  witnesses,  367. 
Attested,  of  deeds,  &c.  157. 
Of  probate,  or  office  copy  of  wID,  303. 
Of  rolls  of  court  baron,  333. 
Of  customary  court  rolls,  408* 

COPYHOW>- 

Nature  and  subjeoU  of  tl^e  tenure,  3^  9^*  4i6- 

Right  of  common,  388,  «.  414- 

Evidence  of  title  to,  389.  40a,  «.  408.  413. 

Evidence  of  customs,  409. 

Customary  court,  389. 

Surrender  of,  390>  &0.  394-  388-  39**  4««-  4i«-  4»6. 

486. 
Presentment  of  surrender^  39^3* 
Admittance  to,  390>  *«•  4«'  406, 4^f  and  a.  413- 
Mortgage  of,  39^  ^^^•^ 

floe  CO  adoiittavcfr,  391*  40«*  i^  4W»  »<  408. 
Release  of,  393^  394>  «•  404*  •• 
Title  of  lord  and  ftfward,  how  fiur  inportant,  395^ 

414. 
Words  of  limitotion  of,  395-  413»  «• 
Settlements  of,  396. 404. 
Distinguish^  frpm  customary  firoebold,  396.  399* 

401* 


INDEX. 

COPY  HOLD^continued. 

Estates  tail  in,  397.  415* 

Recoveries  of,  398. 

Statutes  applicable  to,  398.  411,  n. 

Devises  of,  399^  &c.  403. 

Descent  of,  403. 405. 

Conveyance  of,  on  Bankruptcy,  403. 

Heriots,  404. 

Free  bench,  405. 

Actions  for,  406.  416. 

Leases  of,  and  terms  of  years  in,  406,  407. 

Forfeiture  of,  410,  &c. 

Escheat  of,  412. 

Grants  of,  413. 

Enfranchisement  of,  415* 

Burdens  of,  416. 

£quitablc  estates  in,  428. 

CORPORATIONS. 

What  they  are,  39,  ». 

How  they  may  purchase  lands,  &c.  73. 

Ecclesiastical,  their  power  of  alienation  by  the  com* 

mon  law,  76. 
Names  of,  172. 

COVENANTS. 

Nature  and  effect  ci,  181,  182.  338,  339, 

To  stand  seized  to  uses,  35.  42.  45. 

By  indenture,  146, 11.  185. 

Relating  to  the  title,  181. 

To  produce  title-deeds,  I5d  187.  494. 

Running  with  the  land,  &c.  157.  170. 183.  275.  337. 

343»  «•  376*  »■  40^>  «• 
Implied,  186.  273,  286.  337. 

CROWN. 

The  lands  of,  made  inalienable,  75. 

Debtors  and  accountants  to,  90.  281. 

Where  barred  by  length  of  time,  127.  321.  324,  n. 


IX  PES. 
Remainder  or  reversioo  vested  in,  cannot  be  dhrested, 

225' 

Entitled  to  the  sea  shore,  337. 

tithes  of  extra-parochial  places,  373. 
presentation  to  a  church,  of  which  the 
incambent  is  made  abishop,  381,  n, 

385,  n. 
presentation  lapsed,  or  forfeited  for 

simony,  381,  386. 

CURTESY. 

Nature  and  incidents  of  this  estate,  115,  116. 

To  what  freehold  estates  the  right  attaches,  117. 

Where  defeated,  117. 

Of  copyholds,  405.  . 

Of  equitable  estates,  4199  453,  n. 

CUSTOMS. 

What  they  are,  4.  395.  379,  n.  388,  n. 
Evidence  of,  325.  409. 

DATE. 

Of  a  deed,  171,  187. 

DEATH. 

Proof  or  presumption  of,  199.  200. 

DEED. 

What  it  is,  7*  44. 

Whether  one  or  several,  187. 

Of  grant,  14. 

Of  release,  15. 

Indented,  44, 11.  145.  167. 

PoU,  144. 

Inrolled,  44.  147.  156,  n.  172. 

Execution  of,  145. 

Rasure  or  alteration  of,  146. 

Attestation  of,  147. 

Copy  of,  where  evidence,  154.  157. 


INDEX. 

DEED— cofi/}nu^. 

ProdactioD  of,  I56. 493,  494.    See  Covenant. 

Property  in,  or  right  to,  157. 

Lien  of  attorney  upon,  484,  n. 

Recital  «f,  where  evidence,  158. 

R^«B  for  interpretation  of,  164,  Stc«  187. 

Foitnal  parts  x^,  167,  &c. 

DEMISE.    See  TERM  and  ESTATE  for  Tean. 

Cannot  he  made  by  a  persvn  whose  estate  is  di 

183* 
By  lessee,  287. 

DESCENT. 

From  the  person  last  seised,  104-  no.  407,  n* 

From  the  first  purchaser,  105,  io6.  log. 

To  what  person,  107.    See  Heir. 

Defeated  by  birth  of  a  nearer  heir,  111,  andii. 

Broken  by  conveyance  and  reconveyance,  &e.  112. 

A  title  prefemed  by  die  law  to  thotbypiirehaie,  113. 

ao4.  359;  425. 
Of  mere  rights,  lao. 
Of  land,  where  it  takes  away  a  right,  107,  m  lii. 

It 8.  405. 
Title  by,'dq>ends  on  intestacy,  195. 

and  pedigree,  198.  300. 
Of  estates  tail,  203,  204,  205. 
Of  estates  pur  outer  vte,  234. 
Of  copyholds,  405. 
Of  equitable  estates,  419. 

DESCRIPTION  OF  PARCELS. 

Its  importance  and  effect,  139.  175* 

By  maps,  142. 

By  general  denominations  and  particular  drcum- 

stances,  175,  &c*  366. 
Exceptions  in,  177. 
Qualifications  confining  to  certain  subjects,    177^ 

178,  &c. 
In  a  will,  189. 


IVBBX. 
DESCRIPTION  OF  PARCELS— awftnwerf. 

What  will  include  chattels,  305. 

tithes,  376. 

copyholds,  400^  ii«  41 1* 
Appurtenances  and  fixtures  included   in,  without 
bei^  mentioned^  338,  n.  353. 379. 

DEVISES. 

Allowed  by  equity,  35. 

by  custom,  91.  is8.  399. 
by  statute,  91. 
What  may  be  devised,  93. 
How  to  be  made,  93.  335,  421.    See  Will. 
Revocation  of,  95,  Sic,  334.  401.  436*. 
Made  to  a  subscribing  witness,  void,  95* 
Lapsed,  98. 
Residuary,  99.  301. 
To  uses,  99. 

Executory,  100.    See  Executory  Devise. 
Interpretation  of,  lo<>.  18S,  Ae.  305,  &c.  ^58,  &c. 

367. 
Void,  being  made  to  the  heir,  1 13. 
Give  no  right  of  action,  138. 
By  implication,  306.  308.  337.  366,  n« 
To  executors,  &c.  for  payment  of  debts,  879.  fi85»  fi. 

310,  n. 

DISCLAIMER  OF  ESTATE. 

How  made,  and  its  effect,  73.  356.  475,  fi. 
By  executors,  310,  and  n. 

DISCONTINUANCE. 

By  husband  of  his  wife*s  estate,  77.  343. 
Of  estates  tail,  3 10,  &c.  838.  348. 
None  of  copyholds,  398. 

DISSEISIN. 

What  il^  88,  itt  K  130.  ai9, 91.  899. 

lu  cibot,  38. 180.  399. 

None  of  an  equitable  estate,  433. 


> 


INDEX. 

DISTRESS. 

Who  may  make,  and  what  remedy  againft  it  when 

unlawful,  320.  329.  339. 
At  what  time  it  may  be  made,  330. 
What  may  be  distrained,  331,  &c. 
How  the  goods  distrained  may  be  disposed  of^  334. 

DISTRIBUTION. 

The  duty  of  administrators,  307. 

By  what  law  to  be  made,  437. 

How  to  be  made,  431,  &c. 

Where  per  capita  or  per  stirpes,  432,  n.  435,  n. 

Hotchpot,  433,  n. 

Degrees  of  kindred,  434,  n. 

When  the  interest  becomes  vested,  436. 

Customs  of  London  and  York,  436. 

DIVESTMENT. 

Of  remainden^  &c.  22.  39,  n.  120. 

DOMINICA. 
Laws  of,  530. 

DOWER. 

« 

Nature  and  incidents  of  this  estate,  1 16. 

To  what  esutes  the  right  attaches,  117.  244.  361. 

405. 
Where  defeated  by  condition,  &c.  117. 

How  barred  by  jointure,  119.  490. 

by  fine,  20.  116.  120. 

by  limitation  to  a  trustee,  250,  n. 
Rent  assigned  for,  347,  n. 
Of  an  advowson,  384. 
Or  free  bench,  in  copyholds,  405. 
None  of  equitable  estates,  419.  453^  n. 
How  barred  by  an  attendant  term,  443, 491. 
Jurisdiction  of  equity  to  compel  assignment  of,  487. 


INDEX. 

ELECTION. 

For  the  county,  right  of  Yoting  at,  and  qualification 

of  candidates,  270,  n.  416.  418,  n. 
Rule  of,  in  equity,  481. 

ELEGIT. 

Nature  of  the  estate  by,  aSa.     See  Judgment. 
What  may  be  the  subjects  of,  28s,  n.  378.  385.  398. 

431. 
Estate  by,  may  be  made  attendant  on  the  inheritauce, 

EQUITY. 

What  it  is,  4*  417. 

Exclusive  jurisdiction  of,  41 8.  485. 

Follows  the  law,  419.  428.  496. 

Remedies  in,  423.  367.  369.  487.  496. 

Limitation  of  time  for  remedies  in,  422,  423.  485. 

Rules  of  evidence  in,  428.  367.  369. 496. 

Jurisdiction  of,  concurrent  with  ecclesiastical  courts^ 

367.  431- 
What  advantages  it  allows  to  the  possessor  of  the 

legal  estate,  422. 443. 458.  478. 
Regards  that  as  done,  which  ought  to  be  done,  444. 
Jurisdiction  of,  concurrent  with  courts  of  law,  487. 
Compeb  the  specific  performance  of  agreements, 

487. 
Jurisdiction  of,  in  aid  of,  and  as  aided  by,  the  courts 

of  law,  496. 
Of  redempton,  451,  &c.  462.    See  Mortgage. 

ESCHEAT. 

The  consequence  of  murder,  68.  111. 

Or  failure  of  heirs  from  other  causes,  321. 

Not  a  purchase,  322.  370. 

Of  copyholds,  41 2. 

None  of  equitable  estates,  419. 

ESTATES,  LEGAL. 
Division  of,  4. 
Benefit  of,  422.  443. 
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INDEX. 

ESTATE  IN  FEE  SIMPLE,  5. 

Qualified  or  conditionaly  5.  doi. 
Words  of  limitatimiy  7-  39>  11 3- 

in  a  will,  101,  Ac. 
Possession  is /Trtm^^/^fV  evidence  of,  136.  138. 

ESTATE  FOR  LIFE, 

An  estate  of  freehold,  5.  832. 

How  created,  8.  233,  334.  337. 

Limited,  833.  236. 

Passing  to  an  occupant,  234,  235,  236.  349. 413. 

How  entailable,  235. 

How  devisable,  335. 437. 

How  to  be  distributed  on  intestacy,  437. 

In  copyholds,  412,  n. 

ESTATE  TAIL. 

Nature  of,  5.  201,  &c. 
Subjects  of,  203.  353. 
By  what  services  held,  317. 
Kinds  of,  203.  205.  2^1. 
Descent  of,  204. 
Words  of  limitation  of^  304. 

in  a  will,  205,  &c. 
Discontinuance  of,  210.  222. 
Remitter  to,  212. 
Barred  by  warranty,  213. 

by  recovery,  314,  &c. 
by  fine,  222,  &c. 

by  conveyance  of  conunissioners  of  bank- 
rupts, 2  2  6. 

to  charitable  uses,  337. 
Of  the  gift  of  the  crown,  225. 
£x  provisione  viri,  225. 
How  affected  by  lease,  or  innocent    conveyance^ 

227,  &c. 
Quoiiy  in  estates  pur  outer  vie,  235. 
Cannot  subsist  in  chattels,  305. 
In  Copyholds,  396. 

how  barred,  398*  415. 


IND£X. 

ESTATE  TAIL^cofi/tiitt^. 

In  equitable  estates,  420. 424. 

In  money  to  be  laid  out  in  the  purchase  of  land*  445. 

ESTATE  FOR  YEARS.    See  TERM. 

A  chattel,  5. 

How  created,  i8. 

How  it  differs  from  an  interesse  termini,  18.  40,  »• 

271. 

ESTATE  AT  WILL  OR  BY  SUFFERANCE,  6. 
See  TsNikKT  at  WiLt,  Ac. 

ESTATE  BY  STATUTE  OR  ELEGIT,  a8o.  283. 

ESTOPPEL. 

By  feofiment,  25,  fi. 

By  fine,  24,  n.  25,  ». 

By  recovery,  32. 

By  warranty,  186. 

By  deed  inrolled,  46. 

By  release,  4S,  n.  174. 

By  lease  for  years,  274. 

General  rules  relating  to,  65,  n. 

None  in  surrenders  of  copyholds,  396. 

By  copyholder's  admittance,  41 2. 

EXCHANGE. 

Nature  and  incidents  of,  at  common  law,  ig,  and  it. 

under  the  General  Indosure 
Act,  357,  n. 
By  ecdesiastical  corporations,  76.  84. 

EXECUTORS  AND  ADMINISTRATORS. 

How  appointed,  5,  6.  302.  307,  &c  310. 

What  things  go  to  them  and  what  to  the  heir,  332, «. 

385- 
How  they  represent  the  deceased,  5.  274. 
Their  powers,  301.  307. 
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INDSX, 

EX  ECUTORS— coitff«««i?. 

Assent  to  legacy  by  executors^  301 .  304. 
Execution  of  powers  of  sale  by  executors^  83*  3io»  n. 
May  be  special  occupants,  235. 
Where  trustees  for  the  next  of  kin,  437,  438,  and  m . 

EXECUTORY  DEVISE. 

How  it  resembles  and  differs  from  a  springing  or 
shilling  use,  100.  866. 

On  dying  without  issue,  207. 

Depending  on  a  conditional  estate  which  never  be- 
comes vested,  268. 

Preceded  by  a  long  term  of  years,  s68. 

What  was  once  a  contingent  remainder  cannot  be- 
come an  executory  devise,  259.  268. 

Of  chattels,  304,  &c. 

Of  copyholds,  403. 

EXTINGUISHMENT.    See  MERGER. 

Of  a  debt,  285,  n,  290. 

Of  an  interesse  termini,  &c.  289. 

Of  an  estate  by  statute,  elegit,  &c.  290.  298. 

Of  rent,  331.  348. 

Of  common,  352. 

Of  copyhold  tenure,  415. 

FEME  COVERT. 

May  convey  her  estate  by  fine  or  recovery,  20.  42 1 . 

453>  «. 
Her  disabilities,  &c.  27.  72.  122. 
One  person  with  her  husband,  73.  242,  and  n.  396. 
Her  husband's  power  over  her  land,  77. 

chattels  real,  287. 288. 
How  she  may  make  a  will,  302.  308. 
How  she  may  surrender  copyholds,  394*429. 
Where  she  is  considered  as  a  feme  sole,  427. 
How  her  personal  property  vests  in  her  husband,  437. 
How  she  may  dispose  of  money  directed  to  be  laid 

out  in  the  purchase  of  land,  445. 


INDEX. 

FEOFFMENT. 

How  made,  7.  174- 

lU  effect  must  be  immediate*  8. 

Estoppelby,  351  «• 

lUTiolent  operation,  21.  64,71.  3io.  238.  399. 

Where  livery  of  seisin  is  presumed,  138. 

Discontinuance  by,  3 10. 

Forfeiture  by,  338.  300. 

FINES  AND  RECOVERIES.    &c  RECOVERY. 

What  a  fine  is,  30,  3i. 

The  several  kinds  of  fines,  3o.  187. 

Their  operation,  3i.  33,  &c  33.  333,  &c.  325.  299. 

434-. 
In  Wales  and  the  Counties  Palatine,  &c.  33,  n. 

One  fine  cannot  comprise  lands  in  two  counties,  33. 

What  rights  are  barred  by  fine  and  nonclaim,  36,  &c. 

67.  130. 390.  432. 

Entry  to  avoid  a  fine,  134. 

Evidence  of  a  fine,  160. 

Amendment  of  fines,  161.  163. 

Reversal  of  fines,  163. 

Construction  of  fines,  193. 

Discontinuance  by  fine,  310. 333,  &c. 

Deed  and  fine,  one  assurance,  6$^  n.  334. 

Where  a  fine  works  a  forfeiture,  338.  399. 

Fines  of  equitable  estates,  42 1 ,  428.  434. 

FORFEITURE. 

For  treason,  68. 

For  unlawful  alienation  of  estates  for  life  or  years, 

337.  345. '387.  399.  300.  434-  426. 
For  alienation  in  mortmain,  73. 
By  cessavit,  321. 
For  simony,  386. 
Of  copyhold  estates,  410.  &c. 

FRANCHISES. 

What  they  are,  324. 

003 


INDEX. 

FRAUD. 

Its  effi^  in  invalidatii^  deeds  by  common  law. and 

statute,  77,  &c.  299. 
How  remedied  in  equity,  473. 

FREEHOLD. 

Nature  of,  as  distinguished  from  inheritance,  5.  33s. 

Cannot  be  in  abeyance,  8.  336. 

Subject  to  a  chattel  interest  preceding,  8.  11.  105. 

138.  369. 
Necessary  to  the  operation  of  a  fine,  39,  n.  30,  t^ 

399- 
Necessary  to  a  recovery,  33. 

Of  customary  lands  is  in  the  lord,  389.  408. 

Customary,  what  is  called,  396.  399.  401.  * 

Conversion  of  chattels  and  copyholds  into,  399.415. 

GAME. 

Qualification  for  killing,  370,  n.  416. 
Right  to  appomt  a  keeper,  336. 

GAVELKIND,  CUSTOM  OF. 

As  it  regards  alienation  by  infimts,  69,  n. 
As  it  regards  descent,  107. 
As  to  escheat  for  felony,  111. 
As  to  dower,  1 16. 

GRANT. 

To  what  things  it  is  appropriated,  or  what  things  lie 

in  grant,  14,  and  n.  359. 
Anciently  required  attornment,  15.  340. 

By  what  words  it  may  be  made,  15. 

Of  copyhold,  413. 

GRENADA. 
Laws  of,  535. 

GUARDIANS. 

Their  power  over  real  property,  70.  105,  n. 
In  chivalry,  in  socage,  and  testamentary,  319. 
Renewal  of  leases  by,  471. 


INDEX. 

HABENDUM. 

Office  and  effect  of,  168. 
Of  copyholds,  39^- 

HEIR. 

• 

Lineal,  who  is,  106. 

Collateral,  who  is  to  a  purchaser,  109. 

who  is  to  a  person  seised  by  descent,  1 10. 
How  liable  to  his  ancestor's  debts,  385. 
Who  cannot  be,  or  have,  110. 
Where  he  takes  by  purdwse,  or  by  descent,  11  a, 

113.  115- 
Evidence  of  legitimacy,  &c.  106, «.  198,  &c. 

of  pedigree,  198. 200. 
In  tail,  303,  304j  205. 
Where  he  may  be  special  occupant,  234. 
Whether  a  word  of  limitation,  or  of  purchase,  113- 
269»  *c.  425. 
HEREDITAMENT. 

Signification  of  the  word,  2. 
Where  money  is  an  equitoble,  445. 

IDIOTS. 

Their  disabilities,  &c.  27.  69.  122. 

INDENTURE.    See  DEED. 

INFANTS. 

Their  disabilities  and  privil^es,  27. 69. 105,  n.  122. 

When  they  may  make  wi8s,  302. 430. 

How  subject  to  the  chanceUor's  jurisdiction,  487,  n. 

IRELAND. 

Laws  of,  499,  Ac.  503t  *c. 

ISSUE. 

Dying  without,  how  understood,  204.  206,  207. 265. 

306. 
Devise  to,  208. 
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IKDEX. 

ISSUE— continued. 

Whether  a  word  of  limitation^  or  of  parchase,  208. 
262,  &c. 

JAMAICA. 

Laws  of,  520. 

JOINT  TENANCY. 

How  created,  12.  53.  58.  102,  n.  457.  470,  n. 
Nature  and  incidents  of,  12,  13.  92.  117.  240.  384. 
Effiset  of  Fine  by  one  joint-tenant,  29,  n. 
Joint-tenants  seised  to  the  use  of  one  of  them,  41. 
For  life,  with  remainder  in  taU  in  common,  203. 
For  life  only,  236. 
For  life,  with  remainder  to  one  in  fee,  240. 

JOINTURE. 

Nature  and  efiect  of,  1 19. 
Alienation  of,  how  far  prohibited,  225. 

JUDGMENT. 

Evidence  of,  161,  163. 

Eflect  of,  163. 

Reversal  and  amendment  of,  163. 

For  debt,  execution  on,  282.  284.  332,  n.  335.  342.  n. 

479- 

when  its  operation  commences,  283,  284. 

to  be  docketed,  283. 479. 

gives  no  priority  upon  bankruptcy,  284. 

how  it  ailects   the  assets  of  a  deceased 

debtor,  285. 

search  fori  479- 

JURIES. 

Qualification  for  serving  on,  270,  Us  416. 
Questions  to  be  decided  by,  339. 493,  496. 

LAND. 

Signification  and  extent  of  the  word,  1. 176.  178. 
192.  280. 3051 ». 


INDEX. 

LAN  D— -conft'fiwfi/. 

What  u  an  interest  in,  as  distinguished  from  a  right 
I        of  common,  359,  dec. 

LAND  TAX. 

Assessments,  142. 

Redemption  or  purchase  of,  350. 

Wliat  things  are  liable  to,  349. 

LEASE. 

For  years.    See  term  and  estate  for  years. 
How  it  differs  from  an  agreement,  271.  411. 
Leases  by  ecclesiastical  corporations,  colleges,  &c. 
75.  83. 228. 

by  husband  and  wife,  or  tenant  in  tail,  83. 

227,  228. 

by  mortgagor,  341. 

LEASE  AND  RELEASE. 

At  common  law,  19. 

Under,  the  statute  of  uses,  47. 

Operative  words  in,  1 74. 

Where  good  though  the  lease  be  lost,  158.  221.  n. 

LEEWARD  CARIBBEE  ISLANDS. 
Laws  of,  535. 

LEGACY. 

Of  chattels  real,  how  it  takes  effect,  301.  304. 

Lapse  of,  301. 

Duty  on,  315.  500. 

Charge  of  upon  land,  466. 476. 

I 

LETTERS  OF  ADMINISTRATION. 

To  whom  to  be  granted,  307.  311. 

Cum  testamento  annexe,  308. 

De  bonis  non,  &c  308, 309. 

Evidence  of,  from  the  registry  of  the  court,  308. 

Upon  refusal  of  executors,  309. 


INDEX. 

LETTERS  OF  ADMINISTRATION--cafatiiii««l. 

During  minority  of  executor,  309. 

limited,  311. 

By  what  court  to  be  granted,  311,  &c. 

LIVEEY. 

Of  seisin,  how  made,  7. 
What  things  lie  in,  14,  r. 

LUNATICS. 

Their  disabilities,  97. 69.  122. 

The  power  of  their  committees,  70. 

The  chancellor's  juijsdiction  over  them,  487,  n. 

MANOR. 

What  it  is,  14,  n.  333.  390. 
Lies  in  Livery,  14.  a. 
Implies  a  court  baron,  333. 
By  reputation,  336.  3ga 
Ordinary  extent  of,  336,  n. 

Where  it  comprehends  waste  lands,  or  the  sea-shore, 
336. 

MARRIAGE.    See  FEME  COVERT. 

Consideration  of,  34.  78.  420. 
Proof  of,  199. 

Settlement  on,  119.  336.  348.  437. 
Agreement  for  settlement  on,  435.  482. 

MERGER. 

Of  estates  of  inheritance,  333. 
Of  estates  for  life,  340,  &c. 
Of  estates  for  years,  &c.  387,  &c. 
Of  equitable  estates,  436. 
Of  equitable  diarges,  467. 

MINES. 

Nature  of  the  interest  in,  361. 
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IND£X. 

MISTAKE. 

Where  the  courts  of  law  afford  relief  agaimt  it»  So,  n. 
How  remedied  in  equity,  472. 

MONEY. 

CoDversion  of  into  real  estate  in  equity,  445. 
How  charged  upon  land,  463,  Sic, 
Lien  for,  when  unpaid  upon  a  purchase,  473. 
Receipts  or  discharges  for,  173.  475.  479. 483,  n. 
Investment  of,  477. 

Payment  of,  does  not  take  an  agreement  out  of  the 
Statute  of  Frauds,  483. 

MONKS. 

Their  disabilities,  72. 

MONTSERRAT. 

Laws  of,  540.  ^ 

MORTGAGE. 

Nature  of,  8,  n.  451,  &c. 

Of  ecclesiastical  benefices,  76.  84. 

Nature  of  mortgagor's  interest,  131.  341.  451.  453, 

454* 
For  years,  276. 

Of  leasehold  property,  336,  n. 

Redemption  of,  276,  n.  451.  461. 

Nature  of  mortgagee's  interest,  341. 451,  452, 453. 

Of  copyholds,  391,  &c. 

Of  an  advowson,  4^1,  n. 

By  husband  and  wife,  453,  n.    . 

No  revocation  of  a  will  in  equity,  454. 

By  whom  the  debt  is  to  be  paid,  454,  &c. 

Transfer  of,  452. 456.  461. 

To  whom  the  debt  is  to  be  paid,  457. 

Made  to  several  persons,  457. 

Made  to  trustees,  457. 

Second  and  thurd,  457,  &c. 

Tacking  another  debt  to,  460. 
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INDEX. 

MORTGAGE— con^muM^. 

Interest  OD,  461,  462. 

Foreclosure  of,  451.  461. 

Welch,  462. 

Equitable,  by  deposit  of  title  deeds,  484. 

MORTGAGEES. 

Conveyances  by,  when  incapacitated,  70*  499. 
Negligence  of,  as  to  title  deeds,  &c.  459. 

NEVIS. 

Laws  of,  543. 

NOTICE- 

To  a  purchaser,  of  a  voluntary  deed,  immaterial,  79. 
Efiect  of,  in  equity,  422.  443.  477. 
Constructive,  what  b,  or  not,  478,  &c. 
*  Of  an  unregbtered  deed,  484* 

PAPISTS. 

Their  disabOities,  72. 

PARTIES  TO  A  DEED- 

Who  must  be,  145,  and  n. 

Names  and  description  of,  168.  172. 175. 

PARTITION. 

Between  coparceners,  &c.  108. 
Rent  for  equality  of,  347,  n. 
Jurisdiction  of  equity  to  compel,  487. 

PATENTS- 

.    Nature  and  evidence  of,  159- 
Interpretation  of,  192. 

POOR. 

Workhouse  for,  may  be  purchased  by  churchwardens 

and  overseers,  73. 
Rates  for  relief  of,  143.  349.  359, 360,  ».  378- 


INB£X. 

POWER  OF  ATTORNEY. 

If  given  by  an  infant,  void,  70* 

May  be  exercised  by  a  feme  covert,  73. 

May  be  given  by  indenture  to  a  person  who  is  not  a 

party,  145,  n. 
As  to  copyholds,  394.  398,  n. 

POWER  OF  REVOCATION  AND  NEW  APPOINT- 
MENT OF  USES. 

How  it  may  be  created,  37.  51,  n.  Ga, 

Nature  and  incidents  of,  62,  &c. 

Destruction  of,  62,  &c.  254. 

May  be  exercised  by  a  feme  covert,  72. 

Construction  of,  66, 180. 

Within  what  limits   of  time  it  must    be  confined, 

252,  &c.  ^SS' 
To  make  leases,  278.  ^ 

Defective  execution  of,  how  remedied  in  equity,  480. 

PRESCRIPTION. 

What  it  is,  and  how  it  differs  from  custom,  325. 
By  what  evidence  to  be  supported,  325. 
Nature  of  the  title  by,  341,  n.  353. 

PRESUMPTION. 

Of  seisin  or  possession,  137. 

Of  right,  138. 

Of  assent  to  a  grant,  145. 

Of  conveyance  or  surrender,  &c.  193.  290,  &c.  297. 

493- 
Of  a  person  being  executor  or  administrator,  304. 

Of  grant  of  common,  353. 

way,  water,  &c.  362. 

Tithes,  368.  377. 

PRIVIES  TO  A  FINE. 
Who  they  are,  24,  it.  22a. 


PRIVITY  OF  ESTATE. 

Where  it  is  said  to  exist,  17,  and  n. 

PURCHASE. 

Technical  signification  of  the  word,  105. 
For  valuable  consideration^  78.  423.  443.  485. 
In  the  name  of  a  trustee,  or  of  a  child,  &c.i47a 
With  trusUmonejr,  or  in  pursuance  of  a  covenant,  471 . 
By  trustees,  or  persons  in  peculiar  relations,  473. 
From  trusteesi  475,  476.      , 

RECITAL. 

Where  evidence  of  the  existence  or  contents  of  an 

instrument,  158. 

of  other  &cts,  or  of  intention,  172. 

473- 
Effect  of  &lse,  174. 

RECOVERY,  COMMON. 

What  it  is,  20.  31.  214,  &c. 

Wlien  its  operation  begins,  33.  224. 

May  operate  by  Estoppel,  32. 

How  it  differs  from  a  fine,  32,  33. 

What  it  may  comprise,  33.  217.  348,  n.  353.  376. 

384- 
Evidence  of,  161.  22a 

Amendment  of,  161  •  163. 

Reversal  of,  163* 

Construction  of,  192. 

Effect  of|  upon  estates  tail,  214,  &c.  221.  2%s*  254. 

34S,  and  n* 
With  single  or  double  voucher,  217,  &c« 
How  the  tenant  to  the  praecipe  is  made,  21 8« 
May  be  suffered  after  a  fine  by  tenant  in  tail,  295. 
Effisct  of,  upon  estates  for  hfe,  239. 
Of  copyholds,  398. 
Of  equitable  estates,  421,  n. 


INDEX. 

REGISTERS. 

Parish,  of  baptbiDBy  marriages  and  buriab,  198. 

REGISTRATION  OF  DEEDS,  &c. 

Where  required,  89.  384. 

Certificate  of,  147,  n. 

Advantages  and  inconveiuencei  of^  196. 

Time  of,  197. 

Does  not  amount  to  constructive  notioey  479. 

The  want  of,  remedied  by  actual  notice,  485. 

Of  colonial  slaTes,  50a. 

RELEASE. 

What  it  is,  and  by  and  to  whom  it  may  be  made, 

15,  and  R.  16. 
Requires  privity  of  estate,  17. 
Its  effect,  16,17. 

How  it  differs  from  a  grant,  17,  and  n. 
Where  it  may  pass  the  inheritance  without  the  word 

"  heirs,"  18. 
Of  a  Judgment,  385,  n. 
Of  Services,  318. 
Of  Rent,  348. 
Of  Common,  352. 

REMAINDER. 

Signification  of  the  word,  10. 
How  created,  9,  10.  54.  112.  145,  n. 
Lies  in  grant,  14,  and  n,  341,  n. 
Hew  it  diffisrs  from  a  reversion,  10,  and  n. 
Vested,  and  contingent,  10,  11.  949. 
Contingent,  bow  soon  it  must  become  vested,  11,  13. 
by  what  estate  it  must  be  supported,  11. 

257-  396. 
to  the  heir,  what  is,  113.  305. 

in  an  altemative^-or  with  a  double  aspect, 

307,  308.  363,  n.  863,  n. 

destruction  of,  343. 846.  396.  436. 

does  not  prevent  dower,  344* 


INDEX. 

REMAINDER— cofi^»e(/. 

Its  relation  to  a  springing  use,  66.  357. 

How  it  descends,  106. 

Expectant  on  an  estate  of  freehold,  not  subject  to 
dower  or  curtesy,  1 17. 

Cross,  2o8. 

For  years,  interposed  between  estates  of  freehold, 
244. 

To  a  posthumous  child,  350. 

Cannot  be  given  to  the  child  of  a  person  unborn,  250. 

Depending  on  a  conditional  estate  which  never  be- 
comes vested,  268. 

RENT, 

What  it  is,  and  out  of  what  it  may  issue,  328.  343. 

378. 
The  several  kinds  of,  329.  341.  350,  n. 
Extinguishment  or  cesser  of,  331.  339. 348,  349. 
Remedies  for  recovery  of,  by  distress,  329,  &c 

by  ejectment,  335. 

by  summary  process,  336. 

by  action  of  debt  or  of  co- 
venant, 337,  338. 

by  action  on  the  case,  338. 

by  taking  the  profits  of  the 
land,  279.  343. 
Double,  or  augmented  by  a  penalty,  337,  n.  347. 
Apportionment  of,  339. 
Grant  or  assignment  of,  339.  347,  348,  n. 
Creation  of,  341,  &c.  350. 

REVERSION. 

Signification  of  the  word,  10,  and  n. 

How  created,  9.  17,  n.  19. 112. 1 16. 

Lies  in  grant,  14,  and  n. 

How  it  differs  from  a  remainder,  10,  and  n. 

May  exist  concurrently  with  a  contingent  remainder 

in  fee  simple,  12. 
Expectant  on  an  estate  of  freehold,  how  it  descends, 

106. 


INDEX. 

REVERSION— cow/inuerf. 

Expectant  on  an  estate  of  freehold,  not  subject  to 
•  dower  or  curtesy,  117. 

Has  a  tenure,  and  some  kind  of  service  incident  to  it, 
10,  w.  317. 

RIGHT. 

Nature  of,  2. 1^0. 

Release  of,  15.  ISO. 

Cannnot  be  devised,  93. 

Extinction  of  by  fine,  22.  24,  n. 

Of  entry,  what  it  is  and  where  it  exists,  120.  I2g, 

where  lost,  121.  122. 

how  it  must  be  enforced,  134. 
Of  action,  what  it  is  and  where  it  exists,  123. 

where  lost,  124.  126.  128^ 
To  copyholds,  40G. 

SALE. 

Agreement  for,  420.  445.  482,  483. 

By  auction,  under  direction  of  a  court  of  equity,  420. 

491- 
Trust  for,  444. 

Power  of,  254.  310,  71.  403.  461 .  4GG. 

Equitable  lien  arising  out  of,  473. 

Consequences  of  contract  for,  488. 

SEIGNORY. 

What  it  is,  317. 

By  whom  it  may  be  created,  317. 

Grantable,  318.  339. 

Services  of,  lost  by  length  of  time,  320. 

A  necessary  ingredient  in  a  manor,  14,  n.  322. 

SEISIN. 

Signification  of  the  word,  18.  38,  n. 
Actual  or  virtual,  and  in  deed  or  in  law,  105.  407,  «. 
Livery  of,  7.  18.     See  Feoffment. 
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SEISW -^continued. 

Necessary  to  support  a  real  action,  1 33. 196.  ia8. 
Evidence  of,  137.  139#  ^^ 
Of  services,  320. 
Of  Rent,  346. 

STAMPS. 

On  deeds  in  general,  148. 150. 153- 187.  511. 

On  conveyances  upon  sales,  148,  &c« 

On.  mortgages,  151. 

On  agreements,  27s,  »• 

On  leases,  973,  n. 

On  probates  and  letters  of  administration,  314. 

On  legacy  receipts,  316. 

On  copyhold  assurances,  408.  4139  "• 

STATUTE  LAW. 

Nature  of,  4, 

When  the  operation  of  a  statute  commences,  159. 

Interpretation  of  statutes,  191,  »• 
Statute  merchant,  &c.  280. 

STATUTES  iEnglisk),  eked. 

20  H.  3,  (Merton,  of  inclosurea),  354- 
1 1  Edw.  1 ,  (statute  merchant),  280. 

13  Edw.  1,  or  Westm.  2,  (de  donis),  201.  397>  (degit), 
282.  398.  (inclosures),  354»  (»<^  S»  statute  mer- 
chant), 280. 

18  Edw.  1  (Westm.  3,  quia  emptores),  317. 

17  Edw.  2,  St.  3,  (knights  templars),  370. 

27  Edw.  3,  (statute  staple),  280. 

4  H.  4,  c.  12,  (vicarages),  374.  380. 

a  H.  5,  (foreign  monasteries),  370. 

I  R.  3,  c.  1.  (uses),  30,  n. 

4  H.  7,  c.  24,  (fines),  23.  222. 

I I  H.  7,  c.  20,  (alienation  of  widows'  estates),  225. 

398. 

21  H.  8,  c.  4,  (sales  by  executors),  83.  310. 

21  H.  8,  c.  5,  (probate  of  wills),  303. 


IKDEX. 

STATUTES^-coHtinued. 

23  H.  8,  c.  6y  (recognizances)^  a8o. 

26  H,  8,  c.  3,  (tenthsX  378. 

97  H.  8,  c'lo,  (uses)',  38.  344.  399,  (jomtures),  119. 

27  H.  9,  c  16,  (mrolmentB),  43. 

27  H.  8,  c  28,  (lesser  monasteries),  370,  375. 

31  H*  8/c.  1,  (partitions),  106,  n.  399. 

32  H.  8y  c.  1,  (wills),  91. 

32  H.  8,  cl  Qy(^itatiooM)f  123. 195.  320.  383. 

31  H.  8,  c«  13,  (grea&r  monasteries),  371.  375. 

32  H.  8,  c  7,  (tithes  Tested  in  laymea),  375. 
82  H.  8,  c  24,  (knights  of  St  John),  371. 

32  H.  8,  c.  28,  (leases;  enabling  statute),  72.  83. 

210,  n.  228.  234.  399,  (discontinuance),  77. 
32  H.  8,  e.  32,  (partitions),  108,  n.  399. 
32  H.  8,  c  33,  (disseisins),  121. 
32  H.  8,  c.  34,    (conditions   and  covenants)^   276. 

406,  n. 
32  H.  8,  c«  36,  (fines  and  ^tails),  222.  225. 
32  H.  8,  c.  37,  (rente)  330.  337. 
33.  H.  St  c*  39,  (bonds  to  the  crown),  28i« 
34  &  35  H.  8,  c.  g,  (wills),  91. 
34  &  ^5  H.  8»  c.  10,  (estate  tail  of  the  gift  of  the 

crown),  225. 
34  &  35  H.  8,  c.  26,  (fines  in  Wales),  23,  n. 
37  H.  8,  c.  4,  (chantries^  &c,)  371. 
37  I|.  8>  Qr  12,  (titbss  in  London),  364. 
37  H.  8, 0. 19,  (fines  at  Lancaster),  23,  n. 
t  Edw.  6»  c.  14,  (chantries,  &c«),  37^^ 

2  &  3  £dw«  6,  c.  13,   (8id>traction  of  tithes),  366. 
(tithea  of  barren  land),  367,  n. 

9  6c  3  Edw.  6,  c.  t8,  (fines  at  Chester),  23,  n. 

3  &  4  £dw.  6,0.4,  (exemplifications  of  patents),  160. 
1  Mar.  sasB.  d,  (advowsons),  383. 

1  £1.  c.  19^  (bishops'  alienations ;  restraining  statute), 

5  El.  c  27,  (fines  at  Durham),  23,  n. 
13  £1.  c  4,  (accountants  to  the  crown),  90.  281. 
13  EL  c.  5,  (fraudulent  conveyances),  77.473>  «• 
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STATUTES—con^ifitterf, 

13  £1.  c.  6,  (exemplifications  of  patents),  160. 

13  El.  c.  1O9  (colleges',  parsons',  &c«  alienations; 
restraining  statute),  75^  127. 367. 

13  EL  c.  90,  (charges  on  ecclesiastical  benefices ; 
restraining  statute),  76. 

14  £1.  c.  B,  (recovery  suffered  by  tenant  &r  life), 

239- 
14  £1.  c.  11,  (church  leases,  Ac.)  76. 
18  El.  c.  6,  (college  leases,  &c.)  76.. 

18  El.  c*  11,  (diurch  leases,  &c.)  76. 

33  El.  c.  3,  (reversal  of  fines  and  recoveries),  163. 
97  El.  c.  4,    (fraudulent  conveyances),  78.  195- 

39d»  »• 
37  El.  c.  9,  (exemplifications  of  fines  and  recoveries 

in  Wales),  160,11. 

31  El.  c.  6,  (simony),  386. 

43  £1.  c  3,  (poor  rates),  143,  37^. 

43  £1.  c.  4,  (charitable  uses),  937. 

43  £1.  c  15,  (fines  at  Chester),  33,  m. 

31  Jac.  1,  c.  16,  (limitations),  I3i.  303.  354. 423. 

31  Jac  1,  c  19,  (bankrupts),  196^  n.  337. 384. 

19  Car.  3,  c.  34,  (military  tenures),  91*  318^  319. 

397- 
13  &  14  Car.  3,  c.  4,  (priests),  381,  n. 
33  &  83  Car.  3,  c.  10,  (distribution),  307.431.  438. 

32  Sc  33  Car.  3,  c.  35,  (game),  970,  n.  416. 

33  &  33  Car.  2,  St.  3,  c.  15,  (tithes  in  London),  364* 
89  Car.  3,  c.  3,  (frauds),  ss.  1,  8,  3,  (signature  of  con- 
veyances), 7.  59.  378.  483. 

8S.  5,  6,  (wills),  93.  399. 

s.  18,  (estates  pur  outer  t«e>,   335. 

41 3> «. 

ss.  14, 15,  16,  (judgments  and  execu- 
tions), 383,  384.431. 

ss.  19,  20,  31,  33,  83,  (nuncupative 

wills),  303. 
s.  35,  (distribution),  307.  438. 
s.  9,  (assignments  of  trusts),  43}.  439. 


•'  39  Car.  3,  C'  3^  M.  7  &  8,  (declarations  of  trust),  469. 

482. 
8.  49  (agreements),  482. 

I  JaCk  3,  c.  17,  (distribution),  307,  434,  n.  435,  n. 
436.' 

3  W.  and  M.  c.  5,  (rente),  333. 

.  3  W.  and  M  c.  14,  (fraudulent  devises),  '385.  473,  n. 

4  &  5  W.  and  M.  c.  16,  (second  mortgage),  457. 

4  &  5  W.  and  M.  c.  30,  (docketing  judgments),  283. 
7  &  8  W.  3,  c.  35,  (county  elections),  418,  «• 
7  &  8  W.  3,  c,  37,  (mortmain  licences,)  74. 
.  8  &  9  W*  3,  c.  1 1,  (actions  on  bond),  343,  n, 
10^  11  W.  3,  c  14,  (reversal  of  judgments,  &c.) 
164.  334. 

II  &  13  W.  3,  c.  4,  (papiste),  73. 

.>i  &  13  W.  3,  c.  6,  (inheritance  through  aliens),  1 11 . 
.  11  &  18  W.  3,  c.  iG,  (tithes  of  hemp  and  flax),  365. 
1  Ann.  c.  7,  (crown  lands),  75* 

3  &  3  Ann.  c.  4,  (West  Riding  Registry),  83,  n.  196. 

4  Ann.  c.  16,  (attornment),  15.  340.  (entry),  134. 
(collateral  warranty),  2i4» 

5  Ann.  c.  189  (West  Riding  Registry),  83,  n.  196. 

6  Ann.  c.  35,  (West  and  East  Ridings  and  Hull  Re- 
gistry), 83,  n.  186.  196. 

7  Ann.  c.  18,  (advowsous)y  383. 

7  Ann.  c.  80,  (Middlesex  registry),  83,  n.  196.  384. 

8  Ann.  c  14,  (rents),  331.  335.  337. 

9  Ann.  c.  5,  (qualification  for  seat  in  Parliament), 
418,  A. 

10  Ann.  c.  18,  (copies  of  bargains  and  sales),  155. 
13  Ann.  c.  13,  (simony),  387. 

13  Ann*  St.  3,  c.  16,  (usury),  80.  501. 

•8  G.  1,  c.  35,  (judgments  in  Wales  and  counties 
palatine),  383,  n. 

9  G.  1,  c.  7,  (purchases  by  churchwardens  and  over- 
seers), 73. 

9  G.  1,  c*.  39,  (copyholders*  fines),  41a,  ft. 

4  G.  3,  c.  21,  (aliens),  68. 
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4  Gk  d|.c.  a8,  (^urreotdera),  saS,  331.  (rente),  '330* 

336,  337-  343. 

5  G.  2,  c.  7,  (colonial  estates  assets)^  500. 

7  G.  2,  c.  20,  (mortgagee's  ejectment),  277,  n. 

8  G.  2,  c  6,  (North  Riding  registry),  83,  «.  186. 196. 

9  G.  2,  c.  36,  (charitable  uses),  74*  411,  »• 

1 1  G.  2,  c.  19,  (rente),  ssat  334*  33^,^  337*  «•  3S8. 

(attornmente),  340. 
14  G.  2,  c.  20^  (recoveries),  219,  (estafces  fur  ander 

'oie)y  437* 
17  G.  2,  c.  38,  (poor  rates),  143. 
25  G.  2,  c.  6,  (credibility  of  witness  to  wiU),  95.501. 
25  G.  2,  c.  39,  (inheritance  through  aliens),  111. 
29  G.  2,  c.  3C,  (inclosures),  355. 
31  G.  2,  C.41,  (inclosures),  355. 
5  G.  3,  c«  17,  (leases  of  tithes  by  corporations),  378. 
9  G.  3,  c.  16,  (limitation  of  righto  of  the  crown  )^  127* 

321.  324,  n. 
13  G*  3)  c.  21,  (aliens),  68. 
13  G-  3>  C.81,  (commons^  355. 
17  G.  3,  c.  26,  (life  anniiities  r^pstration),  8fl«  196. 

17  G,  3,  c.  53,  (mortgages  of  ecdesiastical  benefices; 
enabling  statute),  84. 

18  G.  3,  c.  60,  (papiste),  72. 

21  G.  3,  c.  669  (mortgages  of  ecclesiastical  benefices; 
further  enabling  statute),  84. 

22  G.  3,  c.  83,  (purchases  by  churchwardens  and 
overseers),  73. 

35  Cr.  3,  c.  35,  Csale  of  lands  of  debtors  to  the  crown)^ 

31  G.  3,  c.  32,  (papists),  72. 

33  G,  3,  c.  13,   (commencement  of  operation   of 
Acte  of  Parliament),  159. 

36  G.  3,  c.  52,  (stamps,  legacy  duty),  316.  437* 

37  G.  3,  c.  136,  (stamps),  148. 

38  G.  3,  c.  60,  (land-tax  redemption),  143. 

38  Gs  3,  c.  87,  (infant  executors),  309. 
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STATUTES— cott/imiei. 

39  &  40  6.  3,  c.  88y  (property  forfeited  to   the 

crown),  75* 
39  &  40  6.  3,  c.  98,  (accumulation),  447. 
41  G.  3,  c.  90,  (English  and  Irish  courts),  500. 

41  G.  3,  c  109,  (general  inclosure  act),  84.  355. 

42  G.  3,  c.  116,  (land-tax  redemption),  84.  350. 

43  G.  3,  c.  30,  (papists),  72. 

43  G.  3,  c.  75,  (committees  of  lunatics),  7a. 

44  G.  3,  c.  43,  (priests),  381,  n. 

45  G.  3,  c.  77,  (land-tax  redemption,  amendment), 
85. 

45  G.  3,  c.  101,  (universities, — advowsons),  75. 

46  G.  3,  c.  135,  (bankrupts),  196,  n. 

47  ^*  3?  s^s*  ^9  c*  ^1  (copjhold  recoveries),  398,  n. 

47  G.  3,  sess.  2,  c.  74,  (traders*  assets),  466. 

48  G.  3,  c.  149,  (stamps)^  148,  n.  149. 

49  G.  3,  c.  121,  (bankrupts),  196,  n. 

50  G.  3,  c.  58,  (land-tax  redemption^  amendment),  85. 

52  G.  3,  c.  146,  (parish  registers),  198. 

53  G*  3,  c«  123,  (land-tax  redemption,  amendment), 
85. 

63  G.  3,  c.  127,  (tithes — summary  process — ecclesi- 
astical courts),  366. 

53  G.  3,  c  141,  (life  annuities  registration),  82.  196. 

54  G.  3,  c.  14s,  (attainder),  68. 111. 

54  G.  3,  c.  168,  (attestation  of  appointments),  148. 

54  G.  3,  c.  173,  (land-tax  redemption,  amendment), 
85. 

55  G.  3,  c.  1 47,  (exchanges  of  glebe),  84. 

55  G  3,  c.  184,  (stamps),  148. 272,  »•  314. 408. 4i3,:ii. 
55  G.  3,  c.  192,  (copyhold  surrenders),  400. 429.  480. 
57  G.  3,  c.  99,  (non-residence  of  clergymen),  77. 
57  G.  3,  c  100,  (land-tax  redemption,  amendment), 

59  G.  3,  c.  12,  (purchases  by  churchwardens  and 

overseers),  73. 
59  G*  3i  c.  80,  (committees  of  lunatics,  copyholds),  70. 
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59  ^-  3>  c- 1 30,  (registration  of  slaves),  502. 
1  G.  4,  c.  6,  (exchanges  of  glebe),  84, 
1  &  2  6.  4,  c.  121,  (crown  debto»),  go, 
3  G.  4,  c.  47,  (colonial  loans),  502. 
3  G.  4,  c.  92>  (life  annuities  registration),  82. 

3  G,  4,  c.  117,  (stamps),  153. 

4  G.  4,  c.  76,  (marriages),  199. 

5  G.  4,  c.  39,  (British  Museum),  75. 

5  G.  4,  c.  74,  (weights  and  measures),  179,  n. 
5  G.  4,  c.  89,  (mortgages  of  ecclesiastical  benefices ; 
further  enabling  statute),  84. 

5  G.  4,  c.  106,  (fines  in  Wales),  23,  n. 

6  G.  4,  c.  8,  (exchanges  of  glebe),  84. 

6  G.  4,  c.  16,  (bankrupts),  85.  177,  n.   196,  n.  226. 

284.  386.  403.  478.  487,  n.  503. 
6  G.  4,  c.  50,  (juries),  270,  «.  416. 

6  G.  4,  c.  74,  (incapaci^  of  trustees),  70.  499. 

7  G.  4,  c.  15,  (tithes — summary  process),  366. 

7  G.  4,  c.  45,  (estates  tail  in  money  to  be  laid  out  in 

land),  445. 
7  G.  4,  c.  57,  (insolrents),  90. 
7  G.  4,  c.  66 f  (exchanges  of  glebe),  84. 
7  G.  4,  c.  75,  (life  annuities  registration),  82. 
7  &  8  G.  4,  c.  25,  (resignation  of  benefices),  3881 

ST.  CHRISTOPHER. 

Laws  of  the  island  of,  535.  541. 

ST.  VINCENT. 

Laws  of  the  island  of,  528. 

SURRENDER. 

* 

Nature  and  efiect  of,  241. 

Upon  condition,  244. 

Of  leases,  for  the  purpose  of  renewal,  228,  «• 

In  law,  288. 


INDEX. 

SURRENDER— confwMcrf. 

Presumption  of,  291,  &c. 

Of  copyholds,  390,  Sec.    See  Copyhold. 

TlENANT  IN  FEE,  &c.    See  ESTATE. 

in  tail,  ofler  possibility  of  issue  extinct,  931^ 

TENANT  FOR  YEARS.    See  TERM, 
from  year  to  year,  278.  329,  n. 

TENANT  AT  WILL. 

Nature  of  his  interest,  6.  17,  n. 

May  receive  a  release  of  the  estate,  17,  n. 

How  created,  131. 

With  rent  reserved,  329,  w. 

TENANT  AT  SUFFERANCE. 

Nature  of  his  interest,  6,  18,  n. 
Cannot  receive  a  release  for  want  of  privity    of 
estate,  18,  n. 

TENANT  UNTIL  SATISFACTION  OF  A  DEBT, 

279,  &c. 
by  statute,  280. 
by  elegit,  282. 

TENANCY  IN  COMMON. 

Nature  and  incidents  of,  13. 

How  created,  13,  and  n.  58,  457.  470,  n. 

Effect  of  fine  by  one  tenant  in  common,  30,  a. 

TENEMENT. 

Signification  of  the  word,  1.  203, 
Incorporeal,  2.  14.  359. 

TENURE, 

What  it  is,  and  whether  perfect  or  imperfect,  317. 
Military,  abolished,  318. 397. 
Socage,  &c.  318. 
Customary,  389.  396. 


INDEX. 

TERM  OF   YEARS.    See  ESTATE  FOB   TEARS, 
AND  LEASE. 

What  it  18)  Q70.  978. 

Where  no  estate^  but  a  mere  interesse  temiiiii,  18. 

40,  ff .271.389. 
How  created,  i8<  40^  n.  ^71.  sf76. 278. 
Words  of  limitation  of,  373. 
Taking  effect  by  estoppd^  374. 
Attendant  on  the  inheritance,  377.  3go^  &c.  439,  &€• 

468. 
Assignment  of,  386. 

presumption  of,  397. 

Demise  or  underlease  of,  387. 

Vested  in  a  married  woman,  287,  388. 

Forfeiture  and  merger  of,  387. 

Surrender  of,  388. 

presumption  ofy  391,  dre. 

Barred  by  length  of  time,  990. 

by  fine  and  non-claim,  390. 

Conversion  of  into  freehold,  399. 

Power  of  executor  or  administrator  or^r,  301.  304. 

307. 
Bequest  or  legacy  of,  301.  304. 

Executory,  and  settlement  of,  304,  &c. 

In  copyholds,  406. 

TIME. 

Computation  of,  45.  173. 187.  279,  r. 

Limitation  of,  as  to  the  resting  o(  estates,  58.  351,  &c 

271.  290.  305. 430.  448,  «. 

as  to  the  enforcement  of  claims,  26,  &e. 

1^1,  &C.  123,  &c.  203.  320.  354. 

367. 422.  423. 446. 454,  n.  463. 485. 

as  to  the  reversal  of  judgments,  164. 

Effect  of,  as  to  proof  of  deeds  and  hand-wsidng, 

147,  and  II. 

TITHES. 

Mature  and  kinds  of,  363.  378. 

How  to  be  set  out,  and  of  what  things,  364. 


INJ>BX»    - 

9 

TITHES--cofi^tii«tfd 

Great  and  small,  365.  374. 
Remedies  for  subtraction  of,  366* 
Exemption  from,  evidence  of,  367,  &c* 

bj  composition,  367*  373. 

for  barrenness}  367,  m* 

by  modus,  369* 

bj  order  or  priyflegei  3^  371*  975. 

bj  bull,  3699  n- 

hj  prescription,  370,  371, 377* 
Title  to,  in  right  of  a  church,  373, 374* 
extra-parochial,  373* 
by  impropriation,  and  grant  from  the  cromi, 

375*  &c. 
Conveyance  of,  376. 
Leases  of,  377. 
Tenths  of,  378. 

TITLE. 

Commencement  of,  137.492. 

Evidences  of,  493.    See  Deed,  WiD,  &e. 

Evidenced  by  affidavits,  144, 

Negative  evidence  of,  195*  soo.  499^ 

Defects  of|  from  incumbrances,  &a  1969  n.  479.  490. 

495- 
Union  of  legal  and  equitable,  42a*  443. 46a  490* 

Implied  stipulation  for,  in  a  contract  for  sale,  489. 

Marketable,  what  is,  490. 

To  leasehold  property,  491. 

Doubtful,  493. 

TOBAGO. 

Laws  of,  531. 

TRUST. 

General,  the  nature  of,  418. 
Declaration  of,  419.  469. 
Agreement  creating,  420. 428, 445. 
Estate,  incidents  of|  419,  Siei 


TRVST'^onHnued. 

Estate,  conveyance  of,  4S0. 

words  of  limitation  of,  435. 
Executed  and  executory,  425. 
For  separate  use  of  a  married  woman,  437. 
Cannot  fail  for  want  of  a  trustee,  438. 
Of  copyholds,  428^  &c. 
Of  chattds,  430,  &c. 
Of  terms  attendant  on  the  inheritance,  277. 290.  439. 

For  sale,  effisct.  of,  444.  450.  461 . 
For  laying  out  money  in  the  purchase  of  land,  445. 
.  For  a  charity,  74.  446. 
For  preserving  contingent  remainders,  248.  447. 
For  accumulation,  447,  &c.  450. 
Resulting,  449. 

Of  rents  and  profits  of  property  not  yet  vested,  450. 
Between  mortgagor  and  mortgagee,  451,  452. 
Of  mortgage  money,  457,  475. 
For  raising  portions  for  children,  464. 
For  payment  of  debts,  &c.  465. 
Implied  or  constructive,  469,  &c. 
Extinction  of,  422.  447.  477. 

TRUSTEES. 

Conveyances  by,  when  incapacitated,  70.  491  499. 
Conveyances  and  devises  of  all  their  property,  1 76. 

190- 
To  preserve  contingent  remainders,  248.  447. 

To  bar  dower,  250,  n. 

Not  liable  to  dower,  curtesy,  elegit,  &  0.419. 

Conveyances  by,  which  destroy  the  trust,  42a.  447. 

477- 
Renewal  of  leases  by,  471. 

Purchases  by,  472. 

Their  power  to  give  discharges  for  purchase-money, 

&c.  476. 

Disclaimer  of  estate  by,  73.  475,  n. 


INDEX. 
VIRGIN  ISLANDS. 

Laws  of,  sas-  537-  543- 

USES. 

What  they  are,  34. 

How  created,34,  35.  99.  344. 

Declaration  of,  35.  43.  48.  58,  &c.  145,  n.  180. 

How  they  differ  from  estates  at  common  law,  35.  53. 

139- 

Spripging  and  shifting,  35,  36,  37.  48,  &c.  54.  58.  61. 

66.115.  139.  351.  357; 
Resulting,  38.43.  113. 114.  165. 
Converted  into  legal  estates,  38,  &c.  99.  1 29. 
Use  upon  use,  48,  &c.  346. 
Scintilla  juris,  56.  100. 
^        Of  copyholds,  394. 396.  399. 

USURY. 

What  is,  and  its  effect,  80,  &c.  501. 

WARRANTY. 

Nature  and  effects  of,  and  how  created,  185. 
Implied  in  exchanges,  19,  n.  185,  186. 

in  partitions,  108.  185,  186. 
discontinuance  by,  sii. 
Lineal  and  collateral,  213. 

WASTE. 

-»         What  is,  339,  n.  333, «. 

Who  may  commit,  239,  n.  333.  332,  n.  408.  411. 
Injunction  to  restrain,  487. 

WASTE  LAND. 

Title  to,  336,  &c. 
Copyhold  grant  of,  414. 

WATER. 

Land  will  not  pass  by  that  name,  176. 
Right  to  the  use  of,  362. 


i 


INDEX. 

WAYS. 

PobliCy  to  whom  the  soil  of  them  belongs^  397. 

how  thej  become  or  cease  to  be  so,  ^Bs,  n. 
Prifate^  nature  of,  and  title  to,  361. 

WILLS.    See  DEVISE. 

Of  freehold  estates,  how  to  be  made,  93.  935. 491. 

how  revoked,  ib.  95,  See.  234« 
how  re-published ;  and  eflfect  of 

re-publicatioD,  97. 
how  interpreted,  loo.  i88«  958. 

966. 
copies  of,  not  evidence,  154. 
validity  of,  must  be  determined 
^  by  a  jury,  496, «. 

Of  personal  estate^  how  to  be  made,  301. 

probate  of,  309.  500. 
Of  o^yhold  estates,  399,  &c.  499. 
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Luke  HuMird  &  Sons, 
near  Lincoln's-Inn  Fields*  London. 


DIGEST  OF  REPORTS. 


ThefiMoming  Wtfrki  wiU  be fnmd  to  preaent  one  cmUinued  Series  of 
the  Digetts  cf  UtpoHifrom  theearliegt  to  the  latest  Period. 

Jtat  PmbHthed,  in  Q  large  voU.  royai  8«9.  3 1.  6f.  boanb. 

Dedicated  by  Permission  to  the  Right  Hon.  Lord  Tenterden, 
Ah  analytical  DIGESTED  INDEX  to  the  COMMON  LAW 
REPORTS*  from  the  time  of  Henry  IIL  to  the  commencement  of  the 
Reign  of  George  III. ;  with  Tables  of  the  Titles  and  Names  of  Cases, 
earUaitting  the  nibttanee  of  above  One  hundred  and  ^V^y  Volumes, 

By  Thomas  Covkntrt»  Esq.  of  Lincoln's  Inn,  barrister  at  Law, 
and  Samvbi  Hugbbs,  Esq.  of  the  Inner  Temple. 

List  of  Reports  from  which  this  Digest  has  been  compiled : 

Popharo, 
Practical  Cases 
ioK.B. 


Clayton* 
Coke, 

Comberbach, 
Corayns, 


Aleyn, 

Anderson, 

Andrews, 

Baniardiston, 

Barnes, 

Bendloe, 

Benloe  and  Da-  Croke, 

-lison,  Davies, 

Blaokttone,     Sir  Dyer, 

Wm.  Fitzgibbon, 

Bridgman,  J.         Foley, 
Bridgman,  Or  I.     Fortescae, 
Brownlow  .  and  Foster.   . 
.  Goldesborougb,  Freeman, 
Bnlstrode,  Gilbert, 

Bunbary,  Godbolt, 

Borrow,  Goldsborough 

Burrow's  Settle-  Hardres, 

meot  Cases,        Hetley« 
Carter,  Hobart, 

Carthew,  Holt, 

Ca.  temp.  Hard-  Hatton, 

wicke,  Jenkins, 


Cases  of  Practice  Jones, 
in  C.  P.  Jones,  Sir  Wm. 


Keble, 
Keilwey, 
Kelyng,  J. 


Raymond,  Ld. 
Raymond,  T. 


Kdynge,SirWm.  Ridgeway 


Kenyon, 

Latch, 

Leonard, 

Levins, 

Ley, 

Lilly, 

Littleton, 

Lutwvche, 

Morcn, 

Modern, 

Moore» 

Noy. 

Owen, 

Palmer, 

Parker, 

Plowden, 

PoUexfen, 


RoUe, 

Salkeld, 

Saunders*  * 

Saville, 

Sayer, 

Shower, 

Siderfin, 

Skinner, 

Strange, 

Styles, 

Vasghan, 

Ventris* 

WUles, 

Wilson, 

Winch, 

Year  Books, 

YeUerton. 


*«*  This  Work  will  be  found  an  eweeUent  tubttitute  far  the  old  ReporU, 
oMweUaean  aw^  guide  to  the  foundation  of  the  modem  Bepartt* 


In  a  large  voh*  royal  8i».  9  i.  lot.  beards, 

A  DIGESTED  INDEX  to  the  TERM  REPORTS,  and  others, 
analytically  arranged  ;  containing  all  the  Points  of  Law  argued  and 
determined  in  the  Courts  of  King^s  Bench,  Common  Pleas,  and  £x- 
cbeqoer,  darings  tlit  Reign  of  George  III.  to  tbe  8tb  year  of  George  IV. 
contained  in  the  Re|iorts  of 

Anstrather*  Cowper,  M<!leland, 

H.  Blackstone,  Douglas,  Moore, 

W.  Blackstone,  Dowling  and  Ryland,  New  Reports, 

Bosanqnet  and  Puller*  Dumford  and  East,  Price, 

Bamewall  and  Alderson,  East*  Smith* 

Bamewall  andCrAswell,  Fonest,  Taunton, 

Bingham,  Kenyon*  Term  Reports, 

Broderip  and  Biogfaam,  Loff^  Wightwick,  and 

Borrow,  Marshall,  Wilson; 

Cbitty»  Maule  and  Selwyn, 

With  Tables  of  Reference,  and  Names  of  Cases. 
Second  Edit,  considerably  improved  and  enlarged,  and  brought  down 
to  the  year  1827.  By  AMTROjrf  Haxmokd,  Esq.  of  the  Inner  Temple. 


NEJV  LAW  BOOKS  published  by  J.*  W.T.  Clarke. 

The  preceding  Work*  may  be  continued  annuaUy  by  the 
ANNUAL  LAW    DIGEST, 
Jn  royal  Bt»,  price  9  i.  boards. 

AN  ANALYTICAL  DIGEST  of  the  REPORTS  of  CASES  decided 
in  the  Courts  of  King's  Bench  and  Common  Pleat,  and  Exchequer,  in 
Chancerjr,  at  the  Roils,  and  in  the  Vice-CbaoccUor't  Court ;  in  Par- 
liament,  in  the  Consistory  Court,  .Arches  Court,  Prerogative  and 
Peculiars,  and  in  Bankruptcy,  Nisi  Prius  and  Crown  Cases ;  conrinued 
annuaUv.     By  Henry  Jkresiy,. Esq.  Barrister  at  Law.. 

t:^  This  Work,  on  perusal,  vnil  be  found  rf  great  value,  as  it  embraces 
and  presents  at  one  view  all  the  decisions  of  the  different  Courts  that  arise 
in  the  course  of  the  preceding  year  ;  and,  from  the  dreumstance  of  being 
pubUAed  annuaUy,  affords  a  ready  reference  to  all  the  points  decided  during 
that  period. 

BANKRUPT  LAW. 

In  two  large  wis.  8vo.  2  /.  los  boards. 

The  LAW  and  PRACTICE  of  BANKRUPTCY,  as  altered  by  the 

new  Act«  6  Geo.  4,  c.  16  ;  with  a  Collection  of  Forms  and  Precedents 

in  Bankruptcy*  and  Practical  Notes.    By  Edward  E.  Deacon, Em|. 

Barrister  at  Law. 

13^  This  Work  contains  distinct  Chapters  on  the  Duties  of  the  Soiieitor 
and  Messenger,  and  on  Costs,  upon  which  matttrs  so  many  important 
Decisions  have  lately  taken  place. 

PERKINS'S   CONVEYANCING. 
In  a  f'ocket  Vokane,  handsomely  Printed,  price  1 9  s. 
A  PROFITABLE  BOOK,  treating  of  the  LAWS  of  England,  princi- 
pally as  they  relate  to  CONVEYANCING.    By  John  Perkins,  Esq. 
some  time  Bencher  of  the  Inner  Temple.     The  Fifteenth  Edition. 

The  Translation  revised  and  corrected  throughout,  >rith  Notes  for 
the  use  of  Students,  additional  References^  and  uu  Analytical  Index, 
by  R,  J.  Grbbnzno,  Esq.  of  the  Inner  Temple. 

This  Work  forms  a  sequel  to  Littleton*s  Tenures,  and  is  the  foundation  of 

Sheppartfs   Touchstone, 

COVENTRY'S  CONVEYANaNG  FORMS. 

In  lamo.  price  6  s.  boards. 
CONCISE  FORMS  in  CONVEYANCING.    Third  Edition.     By 
Thomas  Coventry,  Esq.  Barrister  at  Law. 


In  8c0.  price  6  s.  boards. 
OBSERVATIONS   on   the  IIIXE  to  LANDS  derived  through 
INCLOSURE  ACTS.    By  Thomas  Coventry,  Ej»q.  Barrister  at  Law. 

This  Tract  relates  to  the  five  Viousand  Jnc/osiires  already  effected,  rather 
than  to  the  few  that  remain  to  be  made, 

PARTNERSHIP. 

In  800.  price  141. 
A  PRACTICAL  TREATISE  ON   THE  LAW  OF  PARTNER- 
SHIP,  with  Precedents  ot  Copartnership  Deeds. 

By  Henry  Cart,  Esq.  of  Lincoln^s  Inn. 


PRACTICE  OF  PARLIAMENT. 

In  a  small  Pocket  Volume,  price  7  s. 

A  MANUAL  of  the   PRACTICE  of  PARLIAMENT  in  passing 

PUBLIC  and  PRIVATE  BlLl^,  lopelher  with  the  Standing  Orders 

and  Tables  uf  Fees  and  Forms  of  both  Houses  :  intended  a.s  a  Guide 

to  the  Solicitor  hi  conducting  Parliamentary  Business. 
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